Settle v. United States of America

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION
MIKE SETTLE,

Petitioner,

No. 1:15-cv-1076-JDB-egb
2

SHAWN PHILLIPS,

Respondent.

Doc. 27

ORDER TO UPDATE THE DOCKEWITH CORRECT RESPONDENT,
GRANTING MOTION FOR LEAVE TO AMEND
(ECF No. 19),
DENYING SECOND MOTION FOR LEAVETO AMEND AS DUPLICATIVE
(ECF No. 20),
DENYING MOTION FOR WRIT OF HBEAS CORPUS AD PROSEQUENDUM
(ECF No. 21),
DENYING MOTION FOR TRANSFER OF CUSTODY
(ECF No. 22),
DENYING PETITION PURSUANTTO 28 U.S.C. § 2241,
CERTIFYING APPEAL NOT TAKEN IN GOOD FAITH
AND
DENYING LEAVE TO PROCEEDN FORMA PAUPERI®N APPEAL

On June 24, 2014, Petitioner, Mike Settlenffessee Department of Correction prisoner
number 207584, who is currently an inmatetreg Morgan County Correctional Complex in
Wartburg, Tennessee (“MCCC"), filedpao seapplication for writ ofhabeas corpus pursuant to
28 U.S.C. § 2241 (the “8§ 2241 Petition”), alonigh a motion seeking leave to procaadorma

pauperis (Pet., ECF No. 1, Mot., ECF No. 2.) Quane 30, 2014, the Court entered an order
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granting Petitioner’'s motion to proceedforma pauperis (ECF No. 4.) The Clerk shall record
the Respondent as Warden Shawn Phiflips.

Under 28 U.S.C. § 2243, a court “entertainingagplication for a writ of habeas corpus
shall forthwith award the writ or issue an ardirecting the respondetd show cause why the
writ should not be granted, unless it appears ftbenapplication that the applicant or person
detained is not entitled thereto28 U.S.C. § 2243. The Cowgtreview of the § 2241 Petition
reveals that it should be dismisssth sponte See Allen v. Perind24 F.2d 134, 141 (6th Cir.
1970) (federal district courts haaeduty to screen habeas corpesitions and eliminate burdens
placed on respondents by ordering unnecessaryeasswiNo answer wilbe required and the §
2241 Petition will be DISMISSED.

l. PENDING MOTIONS

On April 20, 2015, Settle filed a motion seekleave to amend the § 2241 Petition, in
which he sought to add two atldnal claims. (Mot., ECF Nal9.) The motion for leave to
amend is GRANTED.

On June 1, 2015, Petitioner filed a secondiomoseeking leave to amend the § 2241
Petition. (Mot., ECF No. 20.) The second rootiis a duplicate of the first and, thus, is
DENIED.

On July 6, 2015, the inmate submitted an application for a writ of habeas ad
prosequendum to appear in this Court for anevidry hearing. (ApplECF No. 21.) As the

petition is to be dismissed without an exmdiary hearing, the application is DENIED.

The proper respondent to a habeastipatiis the petitioner’s custodianRumsfeld v.
Padilla, 542 U.S. 426, 434-35 (2004). The ClerloiRECTED to terminate Roland Colson as
a party to this case and to add Warc&hawn Phillips as Respondent.
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On July 6, 2015, Petitioner moved for a trangfem state to federal custody. (Mot.,
ECF No. 22.) Settle remains in state custodiyhe United States has not demonstrated any
intention to assert primary jurisdiction over hirState authorities haveot relinquished custody
over Settle because he has nots$iatil his entire state obligation.

Petitioner has no constitutidrentittement to serve higtatesentence in a federal facility.
Castro Flores v. Dretkel20 F. App’x 537, 539 (5th Cir. 200%per curiam) (observing that
federal authorities had not taken state inmatedertd prison to serve his federal sentence, that
“[n]Jo binding legal authority requires the fede [bureau of prisons] or the United States
Attorney General to comply with a state coudéentencing order thatshifederal sentence run
concurrently with his state semices, and no awhty requires federal nnghals to immediately
deliver a federal prisoner to a federatifity for the service of his sentencel)eal v. Tombone
341 F.3d 427, 429 n.13 (5th Cir. 20@B¥r curiam) (federal prisorffecials may refuse to accept
a state prisoner until he hasrved his state sentenc8)mpson v. CockrelNo. 01-10415, 2001
WL 1075829, at *1 (5th Cir. Aug. 21, 2001) (per curjaiime facility wherah an inmate serves
concurrent sentences is “a matter for the two ges involved to decide,” since he possesses
“no constitutional right tancarceration in any particular prison system”).

Thus, no constitutional or statutory authority é&xi®r this Court to direct the Bureau of
Prisons (“BOP”) to take custody of a state prispme to require the ate to relinquish their

custody of a lawfully imprisorteinmate. The motion for trafer of custody is DENIED.



. BACKGROUND

A. State Convictions

The pertinent state procedural history has been summarized by United States District
Judge Aleta A. Trauger of the Middle Distriof Tennessee in a memorandum opinion that
dismissed an unrelated petition under § 2241

In 1991, the petitioner was sent to pnisto serve a twelve year sentence
for aggravated robbery (2 counts), amgited burglary and theft of property.
After serving almost five years of tleentence the petitioner was released from
prison on parole.

Less than four months after hisease, the petitioner was charged with
theft of property, robbery (2 counts) aadgravated robbery (4 counts). As a
result of these charges, the petitiongrégsole was revoked. The petitioner later
pled guilty to the charges and receivedaggregate sentence of twenty five (25)
years in prison, to be wed consecutively withthe sentence for his 1991
convictions. Willis v. Settle162 S.W.3d 169, 173, n 2 (Tenn. Ct. App. 2004).

In August 1999, the petitioner becaiti¢an apparent drug overdose) and
was transported to a free-world hospitalatkson, Tennesse&wo days after he
was admitted to the hospital, the penhto overpowered a guard, took his pistol,
and pointed the pistol at the guard'sad. The petitioner then took a hostage,
stole a car, and escaped from the hokpiEollowing a high speed chase on the
interstate, the petd@ner was recaptured and returniegbrison, where he has since
remained in segregatias a security riskWillis, id. at p. 173

Upon his return to prison, the petitier received a disciplinary report
charging him with escapand assaulting an employeede pled guilty to the
charges. A month later, the Tennessee BoafdParoles conducted a hearing and

’Settle challenged the Tennessee Board of Pamdgay in determiing the date his 1997
sentence commenced, claiming that the delaymming the sentence viodat his right to equal
protection and that his confinement to administrative segregattated his due process rights.
Settle v. BeJINo. 3:09-0560-AAT (M.D. Tenn. Nov. 10, 2009) (Mem. Op. at 4, ECF No. 25.)

*The Petitioner's prison record showdHat, from 1993-97, he had disciplinary
convictions for possession of a deadly weadahting, threatening aemployee, and other
lesser offensesSettle v. Tenn. Dep’t of Cor276 S.W.3d 420, 424 (Tenn. Ct. App. 2008).

“When the Petitioner was capéd with a handcuff key in his possession, he admitted to
planning the escape before he evértlee prison for the hospitalSettle v. Tenn. Dep’t of Coyr.
276 S.W.3d at 428.
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determined that the pstn’'s 1997 sentence of emty five years would

commence running on September 20, 2003. On January 5, 2001, the petitioner

pled guilty in state court to charges argsinom his escape (especially aggravated
kidnapping, escape, aggrasdtrobbery and aggravatemksault). For these

crimes, he received an aggregate sententeeafdty five (25) additional years in

prison to run consecutively to hisgmious twenty five year sentence.

Settle v. BeJINo. 3:09-0560-AAT (M.D. Tenn. Nov. 10, 200@flem. Op. at 1-2, ECF No. 25.)

B. Federal Conviction

On September 22, 1999, Settle was chargedtimo-count indictmenivith one count of
unlawful transportation of firearma violation of 18 U.S.C. §22(g) (Count One) and one count
of receiving stolen firearms wiolation of 18 U.S.C. § 922(j)Count Two). On May 5, 2000, he
pleaded guilty to Count One of the indictm@oirsuant to a plea agreement which provided, in
part, that Count Two would baismissed upon motion of the gomenent at sentencing. On
August 2, 2000, the Court imposed a sentence oh&ffths imprisonment, to run consecutively
to any previous state or federal sentencehedollowed by a three-year period of supervised
release. The Court’s judgment was entesrdAugust 3, 2000, from which the inmate did not
appeal. Settle currently remaim the custody of the Stabé Tennessee sang the 1997 state
sentence which began in 2003.

On June 27, 2003, Petitioner deposited a motion to vacate his sentence pursuant to 28
U.S.C. 8§ 2255 (the “§ 2255 Petti) in the prison mail systemUnited States v. Settldlo. 03-
1167-JDT (W.D. Tenn. June 24, 2004). The § 2RB&tion was receivednd docketed by the
Clerk on July 3, 2003.1d., 8 2255 Pet., ECF No. 1.) Settle alleged:

1. His guilty plea was invalid because the Court did not inform him
that he would not begin servirgs federal sentence until he was

received in federal custody;

2. He received ineffective assistance of counsel which rendered his
guilty plea invalid; and



3. He was denied due process beedts Court failed to inform him

that his federal sentence wdutun consecutively to this state

sentence.
(Id., Order, ECF No. 5 at 2.) On Septemit@r 2006, the inmate wasdared to demonstrate
why his 8§ 2255 Petition should nioé dismissed as time-barred anddetail any circumstances
that entitled him to the appation of equitable tolling. 1¢., Order, ECF No. 18.)On June 18,
2007, United States District Judge James D. Tdidohissed the § 2255 Petition as barred by the
statute of limitations. I¢., Order of Dismissal, ECF No. 25 at 7.) On February 5, 2008, the
United States Court of Appeals for the SixthraQit denied a certificate of appealability
(“COA"). (Id., Order, ECF No. 30.)

On March 13, 2008, Settle filed an applioa for permission to file a second or
successive 8§ 2255 motion with the Sixth Circuih. re: Mike Settle v. United StateNo. 08-
5314 (6th Cir. Sept. 22, 2008). He alleged ttigt the district court lacked jurisdiction to
sentence him, rendering both the judgment of conviction and the sentegakand void; (2)
his plea was involuntary; and (3)etllistrict court failed to comger “U.S.S.G. § 5G1.3(b) issues
not specifically addressed by the plea agreemeind.; @rder, ECF No. 20 at 1.) On September
22, 2008, the Sixth Circuit denied leaveite & second or successive 8§ 2255 motidd. gt 2.)

On December 23, 2008, Petitioner filed exand motion seeking permission to file a
successive 8§ 2255 motiorin re: Mike Settle v. United Statddo. 08-6532 (6th Cir. July 16,
2009). He claimed that (1) his attorney wastfiective, (2) his guilt plea was involuntary, (3)

the “ends of justice” permitted review of msotion because he waseprdiced by counsel’s

actions, (4) he was incompetentlg®) there was insufficient evédce to support his conviction.



(Id., Mot., ECF No. 1 at 8-19.) Qdune 16, 2009, the Sixth Circaiénied permissn to file a
second § 2255 motionld(, Order, ECF No. 22 at 2.)

On July 13, 2009, Settle filedpaio sepetition under § 2241 in ¢hUnited States District
Court for the Middle District of Tennessee at Nashvilgettle v. Be]lNo. 09-cv-0663-AAT
(M.D. Tenn. July 21, 2009). He contended thatlea agreement was bohed, leading to an
adverse execution of his sentence or mamnerhich the sentence was being served., Pet.,
ECF No. 1 at 3.) Judge Trauger initially dissed the petition for lack of exhaustionld.(
Order, ECF No. 5.) The inmate filed a motionatter or amend whichblarified his action was
intended to attack the imposition rather than the execution of his federal sentehc#lot,
ECF No. 8.) The district judge denied thtion and advised Settle that § 2241 was not the
appropriate vehicle thugh which to challenge the impositiaf a consecutive sentenceld.(
Order, ECF No. 9 at 3.) On agud, the Sixth Circuit held th&etitioner “may not challenge the
sentencing court’s decision to ordas federal sentence to ruonsecutively to his previously
imposed state sentence pursuant to U.S.S8&183 in the instant 8 224&roceeding because he
had failed to demonstrate that his remedy und2255 was inadequate or to demonstrate actual
innocence.Settle v. BeJINo. 09-6023 (6th Cir. Apr. 26, 2011)ld(, Order, ECF No. 44 at 2-3.)

On October 6, 2011, the inmate filed ardhmotion seeking permission to file a
successive § 2255 motiorn re: Mike SettleNo. 11-6209 (6th Cir. Oct. 12, 2012). He alleged
that his conviction was obtained wuolation of his rights undeMiranda v. Arizona 396 U.S.
868 (1969), and that he received ieetive assistance of counseld.(Pet., ECF No. 1 at 8-11.)

On October 12, 2012, the Sixth Circuit denied permissitth, Qrder, ECF No. 27 at 2.)



On December 11, 2015, Petitioner submitteduath motion seeking permission to file a
second or successive 8§ 2255 motidn.re: Mike SettleNo. 15-2536. That motion remains
pending before the Sixth Circuitld(, ECF No. 1.)

C. Pending § 2241 Petition

On June 24, 2014, Settle filed the instant meticontending that he is entitled to relief
from his sentence because the Court was withathority to order his federal sentence to be
served consecutively to his state sentence. (Pet., ECF No. 1 at 2.) He alleges in the amended
petition that the Court failed to properly calceldlhe guidelines range and failed to consider 18
U.S.C. § 3553(a) factors. @, ECF No. 19 at 1.)

1. ANALYSIS

Federal prisoners may obtain habeas corplisf pursuant to 8241 only under limited
circumstances. The “savings clause” to 8 2255 provides as follows:

An application for a writ of habeas corpushahalf of a prisoner who is authorized to

apply for relief by motion pursuamd this section, shall not bentertained if it appears

that the applicant has failed to apply foligk by motion, to the court which sentenced
him, or that such court has denied him ffelieless it also appears that the remedy by
motion is inadequate or ineffectivetst the legality of his detention.
28 U.S.C. § 2255(e).
Construing this language, courts haweformly held that claims asserted

by federal prisoners that seek to challetiggr convictions ormposition of their

sentence shall be filed in the semieg court under 28 U.S.C. § 2255, and that

claims seeking to challenge the execution or manner in which the sentence is

served shall be filed in the court hagijurisdiction over the prisoner’s custodian

under 28 U.S.C. § 2241.

Charles v. Chandler180 F.3d 753, 755-56 (6th Cir. 1999)efpcuriam) (internal citations

omitted). In this case, Pettier is attacking the impositioaf his federal sentence and,

therefore, habeas relief ot available to him unless rdli@nder § 2255 is inadequate or



ineffective. He carries the burden of dentaating that the savings clause appli€3ee id.at
756.

The Sixth Circuit has consied the clause narrowly: ighificantly, the 8 2255 remedy
is not considered inadequate or ineffective $ynpecause 8§ 2255 relief has already been denied,
or because the petitioner is procedurally bafrech pursuing relief under § 2255, or because the
petitioner has been denied permission to &ilsecond or successive motion to vacaté&d”
(internal citations omitted). After its decision @harles the Sixth Circuit reemphasized the
narrow scope of theavings clause:

The circumstances in which &255 is inadequate and ffective are narrow, for to

construe 8§ 2241 relief much more liberallpthg§ 2255 relief would defeat the purpose of

the restrictions Congress placed the filing of successive figons for collateral relief.

As we explained irCharles the remedy afforded under § 2241 is not an additional,

alternative or supplemental remedy to that prescribed under § 2255.
United States v. Peterma249 F.3d 458, 461 (6th Cir. 2001) (quoti@barles 180 F.3d at 756)
(internal citationalteration & quotation marks omitted).

A prisoner can obtain relief under 8 2241 onlyéf is actually innocent of the crime of
which he has been convictedlartin v. Perez 319 F.3d 799, 804-05 (6th Cir. 2008harles
180 F.3d at 757 (“No circuit court has to dptmitted a post-AEDPA petitioner who was not
effectively making a claim ofactual innocence’ to utilize § 224tia § 2255’s ‘savings clause’)
as a way of circumventing 8 2255’s restrictiams the filing of second or successive habeas
petitions.”). “Actual innocece means factual innocencePaulino v. United States852 F.3d
1056, 1061 (6th Cir. 2003) (citirBousley v. United State523 U.S. 614, 623 (1998)).

The Sixth Circuit has not permitted prisoners to use the savings clause to attack their

sentences.SeeBannerman v. SnydeB25 F.3d 722, 724 (6th Cir. 2003) (“A challenge to a

sentence based dhpprendi[v. New Jersey530 U.S. 466 (2000)3annot be the basis for an
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actual innocence claim undédartin.”); Peterman 249 F.3d at 461-62 (challenges that a
sentence is not supported by qadate factual findings do not fallithin the savings clausedee
alsoJones v. Castillp489 F. App’x 864, 866 (6th Cir. 2012)efpcuriam) (“Jones argues that the
exception applies to his first claim because Sa@reme Court narrowed the definition of what
constitutes a violent felony fg@urposes of determining archeareer criminal status Begay V.
United States553 U.S. 137 (2008). Under this new ldw, argues, he is actually innocent of
being an armed career criminal. However, he do¢srgue that he is a@lly innocent of being
a felon in possession of a darm. Claims alleging ‘actual innocence’ of a sentencing
enhancement cannot be raised under § 224Hdyes v. Holland473 F. App’x 501, 502 (6th
Cir. 2012) (per curiam) (“Hayes de not assert that he istaally innocent of his federal
offenses. Rather, he claims actual innocenahefcareer offender enhancement. The savings
clause of [8] 2255(e) does not apply to sentencing claini®aymer v. Barron82 F. App’x 431,
432 (6th Cir. 2003) (“Irthis case, Raymer has presented @nthallenge this sentencing under
the [Armed Career Criminal Agthot a claim that he is acllyainnocent of possession of a
firearm by a felon. Therefore, dhdistrict court properly cohaded that the claim presented
could not be addressed under § 2241G)een v. Hemingway67 F. App’x 255, 257 (6th Cir.
2003) (“[T]he actual innocence exception of the sgsiclause of § 2255 . . . is actual innocence
of the underlying, substantive offense, mstocence of a sentencing factorKgllogg v. Snyder
48 F. App’x 114, 115-16 (6th Ci2002) (rejecting challenge &entence as a career offender
under 8 2241 because prisoner did not show that § 2255 remedy was inadequate or ineffective).
Settle is not entitletb relief on this § 2241 petition for tweasons. First, as previously
noted, the claims asserted in this petition leimgle the imposition of his sentence. Second, he

has presented no argument that undermines hisalettnviction or sentence. Petitioner has no
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valid argument that he is actually innocent ohigea felon in possession of a firearm in violation
of 18 U.S.C. § 922(0).

Because Settle is not entitled to invok@2&l1, “it appears from the application that the
applicant or person detained is not entitléd”any relief. 28 U.S.C. § 2243. An order for
Respondent to show cause need issue. The petition is BMISSED and judgment shall be
entered for Respondent.

V. APPEAL ISSUES

Although Settle is a state poiger, he challenges the impaoaitiof his federal sentence.
A COA is needed only when an appeal is taken (1) from a final order in a habeas corpus
proceeding in which the detention arises out of process issued by a state court; or (2) from the
final order in a proceeding under § 2255. 28 U.8.2253(c)(1). In thisnstance a COA is not
needed to prosecute an appedeeWitham v. United State855 F.3d 501, 504 (6th Cir. 2004)
(“The statute does not require atdeate of appealability for @peals from denials of relief in
cases properly brought under 8 2241, where tieters pursuant to federal process.”).

A habeas petitioner seeking to appeakipay the $505 filing fee required by 28 U.S.C.
88 1913 and 1917. To appealforma pauperisn a habeas case der § 2241, the petitioner
must obtain pauper status pursuant to Fedeude of AppellateProcedure 24(a).Kincade v.
Sparkman 117 F.3d 949, 952 (6th Cir. 1997). The Rptevides that a party seeking pauper
status on appeal must first file a motion in thstritit court, along witha supporting affidavit.
Fed. R. App. P. 24(a)(1). However, it also statas, ihthe district courtertifies that an appeal
would not be taken in good faith, or otherwise denies leave to appéaima pauperisthe
petitioner must file his motion to procegdforma pauperisn the appellate courtSeeFed. R.
App. P. 24(a)(4)-(5).
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In this case, because Petitioner is clearlyamtitled to relief, the Court determines that
any appeal would not be taken in good faith.isltherefore CERTIFIED, pursuant to Fed. R.
App. P. 24(a), that any appealtims matter would not be takémgood faith. Leave to appeal
forma pauperids DENIED. If Petitioner files a notice afppeal, he must also pay the full $505
appellate filing fee or ke a motion to proceeith forma pauperisand supportingféidavit in the
United States Court of Appeals for the Sixth Circuit within thirty days.

IT IS SO ORDERED this 19th day of February 2016.

s/J. DANIEL BREEN
CHIEF UNITED STATESDISTRICT JUDGE
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