Kollmer v. Jackson Tennessee Hospital Company, LLC d/b/a Regional Hospital of Jackson Doc. 41

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

DENISE KOLLMER,
Plaintiff,
V. No.15-1132
JACKSON TENNESSEE HOSPITAL
COMPANY, LLC, d/b/a REGIONAL
HOSPITAL OF JACKSON,

Defendant.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

Plaintiff, Denise Kollmer, brought thiaction against Defendant, Jackson Tennessee
Hospital Company, LLC, d/b/a Regional Hospitalatkson (“Regional”), alleging employment
discrimination in violation of the Americangith Disabilities Act (“ADA”), 42 U.S.C. § 12101,
et. seq (Docket Entry (“D.E.”) 1.) Beforghe Court is Regional’'s motion for summary
judgment pursuant to Rule 56 of the Federal RafeSivil Procedure. (CE. 27.) Plaintiff has
filed a response, (D.E. 30), to which Defendfiletd a reply, (D.E. 32), and Plaintiff filed a
surreply, (D.E. 36), making the motion ripe for disposition.

l. FACTS

The following relevant facts are undisputied purposes of sumany judgment unless

otherwise noted. Kollmer accepted a positwith Regional as an Insurance Follow-Up

Representative at its Tennessee Revenuecge@eanter on April 9, 2014. (D.E. 27-1 at PagelD
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86-87; D.E. 31 at PagelD 516.)Plaintiff took a pre-emplayent drug test, pursuant to
Defendant’s substance abuse policy, which slssqeh (D.E. 27-1 at PagelD 88; D.E. 31 at
PagelD 516.) That drug screemnl diot test for barbiturates. (D.E7-2 at PagelD 181; D.E. 31
at PagelD 516.) Kollmer was provided with an employee handbook, which included Regional’s
substance abuse policy and stated that Defencianducted random drug tests. (D.E. 27-1 at
PagelD 129; D.E. 31 at PagelD 517.) Plaintiffesg that she received this information but
insists that Regional deviated frata stated policy when conductitige drug test that resulted in
her termination. (D.E. 31 at PagelD 517.)

On a monthly basis, Regional conducted randoung tests to screen for illegal drug use.
(D.E. 27-7 at PagelD 274; D.B1 at PagelD 518.) Thesest® were administered by Cathy
Miles, Defendant’'s employee h#alhurse. (D.E. 27-7 at PagelD 274; D.E. 31 at PagelD 518.)
On July 29, 2014, Plaintiff was notified thatesihad been selected for a drug test via a
computerized random selection process. (D.Er7 27 PagelD 274; D.E. 31 at PagelD 518-19.)
On that same day, Kollmer signed a consent ffmmthe test and was then asked to provide a
urine sample. (D.E. 27-1 at PagelD 91-92ED31 at PagelD 519.)However, even after
drinking fluids over a two-hour peri, Plaintiff was unable to urinate. (D.E. 27-1 at PagelD 94;
D.E. 31 at PagelD 519.) Miles told Kollmer tishte could come back the next morning to take
the drug test. (D.E. 27-1 at PagelD 94; BE.at PagelD 519.) Regional’'s substance abuse
policy did not specifically allow for an empleg to come back on another day to provide a
sample for drug testing, howeyédiles was aware that Plaiffthad a bladder issue and thought
leniency was appropriate under tticumstances. (D.E. 27-3 at PagelD 235; D.E. 31 at PagelD

519-20.) Kollmer reported at 7:00na.the next day to take herudrtest. (D.E. 27-1 at PagelD



95; D.E. 31 at PagelD 520.) After she wasiagunable to provide arine sample, Plaintiff
consented to a blood draw. (DZX-1 at PagelD 96; D.E. 31RagelD 520.) Although Kollmer
does not dispute that she consented, sherthevess argues that one cannot consent “to ADA
violations,” and she contends thiie blood draw in this instanagolated the federal statute.
(D.E. 31 at PagelD 520.)

Kollmer’'s blood sample was sent to MaXTLaboratories (“MedTox”) for testing, after
which the results were sent to i3screfam review. (D.E. 27-2 at PagelD 159; D.E. 31 at PagelD
521.) MedTox determined that Plaintiff's blood tested positive for amphetamines, alprazolam,
and phenobarbital. (D.E. 27-2RagelD 164; D.E. 31 at Pagef21.) Also, a small amount of
butalbital was found in Kollmer’s blood, but it wasepent in a lower level, below the “cut-off”
to qualify as a positive resul{D.E. 27-2 at PagelD 167-68; D.ElL at PagelD 523.) Dr. Janelle
Jaworski is a Medical Revie®fficer (“MRO”) who works for i3screen. (D.E. 27-2 at PagelD
156; D.E. 31 at PagelD 520-21.) Her dutieaasMRO include reviewing drug screen results
that are submitted to i3screen from outside Haturies, and she was primarily responsible for
reviewing the outcome of Plaiffts test. (D.E. 27-2 at Pagell69-60; D.E. 31 at PagelD 521.)
After confirming the results transmitted by MeakT Dr. Jaworski contacted Kollmer to inform
her of the positive drug test and ask whethemifthad a medical explanation for the findings.
(D.E. 27-2 at PagelD 163-64; D.E. 31 at RBg&22.) Upon receiving information from
Plaintiff, the MRO confirmed that she had vaticescriptions for amphetamine, alprazolam and
Fioricet, which contains butadthl. (D.E. 27-2 at PagelD 166; D.E. 31 at PagelD 522.)

However, she did not have a prescription fodioation containing phenoHztal. (D.E. 27-2 at

!i3screen is a company thaintracts with third partiencluding Defendant, to perform
employment-related drug testing. (D.E.2%&t PagelD 159; D.E. 31 at PagelD 521.)
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PagelD 166; D.E. 31 at PagelD 522.) Based oretfads, Dr. Jaworski eimged the test results
for amphetamine and alprazolam to negative and verified the test as positive for phenobarbital.
(D.E. 27-2 at PagelD 167-6B.E. 31 at PagelD 522-23.)

Dr. Jaworski called Miles and told herathPlaintiffs drug tet was positive for
phenobarbital. (D.E. 27-2 at PagelD 170-71ED31 at PagelD 523.) Miles then contacted
Barbara Euler, Regional's Human Resources Director, and informed her of Kollmer's test
results. (D.E. 27-3 at PagelD 239; D.E. 8t PagelD 523.) Euler reviewed Regional’'s
substance abuse policy and determined tti@tircumstances required terminatio(D.E. 27-4
at PagelD 261; D.E. 31 at PdDes24.) Euler was solely rpensible for making this decision,

(D.E. 27-4 at PagelD 257; D.E. 31 at PagelD 525), and did not have any knowledge of Kollmer’s
alleged disability at that time (D.E. 27-4 RagelD 252-53; D.E. 31 at PagelD 525). Euler
informed Cindy Gilmore, interim director ahe Tennessee Revenue Service Center, that
Plaintiff tested positive for phenobarbital and wonéed to be fired. (D.E. 27-4 at PagelD 255;
D.E. 31 at PagelD 526.) On August 13, 2014, Gieniaformed Kollmer that her drug test was
positive and that she was being discharged effective immediately for violating the substance
abuse policy. (D.E. 27-1 at Pagebd-54; D.E. 31 at PagelD 526.)

Two days after she was laid off, Plaifhtiisited her primary car doctor, Andy Coy, and
asked why she had tested positive for phenolayshithich she contends she never ingested.
(D.E. 27-1 at PagelD 100; D.E. 31 at Pagdl®6.) Dr. Coy told her that Fioricet, which

contains butalbital, could cautiee positive result. (D.E. 27-1 BagelD 101; D.E. 31 at PagelD

2 Again, Plaintiff accepts this fact as true Ingists that she was subjected to an illegal
medical examination, thus making the informatidmained as a result thereof illegal and not an
adequate basis for terminating hermpdoyment. (D.E. 31 at PagelD 524.)
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526.) Dr. Coy called i3screen and talkedhte MRO on call, expressing his opinion about the
false positive. (D.E. 27-1 at PagelD 103.) eTMRO advised Dr. Coyra Plaintiff, who was

also on the phone call, that it wast possible for butalbital to tegbsitive as phenobarbital with

the testing process employed bydex. (D.E. 27-2 at PagelD 172.) Likewise, with respect

to the possibility of butalbital causing a false positive, in her deposition, Dr. Jaworski agreed
with the other MRO, stating unequivocally thatig not possible, absoluienot, with this kind

of testing.” (D.E. 27-2 at PagelD 187; D.E. 31 at PagelD 526.) According to Dr. Jaworski, the
test used to analyze Kollmer’'s sample can idgm@tidrug’s chemical structures; therefore, even
though they are both barbiturates, because btahbdnd phenobarbital have different chemical
structures, it was not possible for butalbitaltést positively as phenobarbital. (D.E. 27-2 at
PagelD 172-73; D.E. 31 at PagelD 527.) Kollmer accepts that Dr. Coy and Dr. Jaworski
disagree on this point but disputes the lattedaclusion. (D.E. 31 at PagelD 527.) Plaintiff
also conceded that she “does not know therfsbal structures™ ofthe drugs. (D.E. 31 at
PagelD 527.)

Kollmer called Miles “not long after” she wadsrminated to tell her that Dr. Coy told
Plaintiff “one of her prescriptins would cause the drug screen to have a false positive.” (D.E.
30-4 at PagelD 480.) According ®laintiff, she also informed Miles that she suffered from
migraine headaches. (D.E. 30-2 at PagelD 3B4iles informed Kollmer that she could pay to
have her specimen retested and that if tesult was negative, she would be reinstated,
reimbursed for the cost of the retest, and gibaok pay for any lost wages. (D.E. 30-4 at

PagelD 480-81.)



Miles’s next involvement in Plaintiff's casgas a phone call she received directly from
Dr. Coy. (D.E. 30-4 at PagelD 482.) Dr. CoydtMiles that Kollmertook a medication that
would result in a false positive for phenobarbitdd. &t PagelD 483.) Mik“told him the same
thing she told [Plaintiff],” that the specimen could be retestéd.) (She described Dr. Coy as
“frustrated.” (d.) Miles called i3screen & this conversation argpoke with the MRO on call
about the situation.ld. at PagelD 487-88.) She asked MO whether “there was any chance
that a medication could cause the false positive,” and the MRO said there waddait (
PagelD 488.) Milesaid that she did not know of any atlmeason that Kollmer was terminated
other than the posite drug screen.Id. at PagelD 491.)

Kollmer elected to proceed with a reteahd after reanalysis, the sample was again
verified as positive for phenobarbital. (D.E. 2&2PagelD 175-76; D.EB3B1 at PagelD 528.)
Regional was notified of this rdsand Plaintiff's employment wsanot reinstated. (D.E. 27-4 at
PagelD 71-72.) Kollmer contendlsat, although she paid to haaeaetest of a split sample, the
test was improper because the lab retested the samge that was tested initially. (D.E. 31 at
PagelD 528.)

. STANDARD OF REVIEW

Rule 56 of the Federal Rules of Civil Prdoee provides in pertingrpart that “[tlhe
court shall grant summary judgment if the movsimbws that there is ngenuine dispute as to
any material fact and the movaistentitled to judgment as a ttex of law.” Fed. R. Civ. P.
56(a). The court must viewlavidence in the light mostyarable to the nonmoving party and
draw all justifiable inferenceim the nonmoving party’s favorOndo v. City of Cleveland@95

F.3d 597, 603 (6th Cir. 2015). “There is a genugsele of material faainly if the evidence is



such that a reasonable jury could rata verdict for the nonmoving partyld. (citing Anderson
v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986)) (internal quotation marks omitted). “The test is
whether the evidence presents a sufficient disagreement to require submission to a jury or
whether it is so one-sided that one party must prevail as a matter of llwciting Anderson
477 U.S. at 251-52) (internal quotation marks ordjtteThe moving party must initially show
the absence of a genuiresue of material factld. (citing Celotex Corp. v. Catretd77 U.S.
317, 323 (1986)). It is then incumbent upon the nonmoving party to “present significant
probative evidence to do more thstrow that there is some mgigsical doubt as to the material
facts to defeat the motionfd. (internal quotation marks omitted).

lIl. ANALYSIS

A. lllegal Medical Examination

First, the Court addresses Regional’'s contenthat Plaintiff has attempted to add a new
claim in her response to the motion for summadgment. Defendant avs that Plaintiff did
not include a claim that she wsaisbjected to an illegal medical examination in her complaint but
that she has included that ase® in her responsive pleading. Defendant avers that this
contention is not properly before t@®urt and should not be considered.

In a section of her compta entitled “Causes of Amn Under the ADA,” Kollmer
alleged that she was discriminated against du desability and thaRegional denied her the
reasonable accommodation of using prescription ca¢idn at work. (D.E. 1 at PagelD 5.) In
the portion of her complaint thatovided a factual background aRitiff averred that Defendant
failed to recognize that the “drugsteresult was a manifestation loér disability,” for which she

was terminated, and that “the prescriptionglamount[ed] to a ‘reasonable accommodation’ for



her disability.” (d. at PagelD 4.) She also includdstails surrounding the drug test and
suggests that Regional did nfalow its policy for conductingthe reanalysiof her blood
sample. Id.) However, at no point does she sugdkat the drug test amounted to a medical
examination within the meang of 42 U.S.C. § 12112(d)(4).

Likewise, in her administrateszcomplaint filed with the gual Employment Opportunity
Commission, Kollmer “charge[d] disability dismination . . . based on actual disability,
regarded as disabilitypr record of disability; as well afailure to allow [her] reasonable
accommodation of medication for [her] disalyifit (D.E. 32-1 at PagelD 541.) Although she
does mention the drug test when describing ¢dlaim, she does not contend that Regional
conducted an illegal medical examinatioid.)(

However, in her response to the motion Sammary judgment, Platiff maintains that
she was subjected to a medical examinatiorviolation of the ADA. (D.E. 30.) While
acknowledging that the ADA explicitly exempts tieg for the illegal use of drugs from the
definition of medical examination, Kollmer insigtgt the drug screen ashvas subjected to was
illegal because it tested for Iokegal and illegal drugs, makingdtmedical examination within

the meaning of the ADA. (SeeD.E. 30 at PagelD 323-24; D.B6 at PagelD 571-72.) Plaintiff

342 U.S.C. § 12112(d)(4) prohibits employ&rsn requiring “a medical examination . . .
unless such examination . . . is shown to ber@ated and consistent with business necessity.”
42 U.S.C. 8§ 12114(d)(1) states thattest to determine the illegal use of drugs shall not be
considered a medical examination.”

* The Sixth Circuit has recognized thatder the ADA’s drug testing exemption, the
phrase “illegal use of drugs . . . contemplates circumstances where employees abuse medications
not prescribed to them.’Bates v. Dura Automotive Systems, ,If&7 F.3d 566, 575 (6th Cir.

2014) (internal quotation and citati@mitted). Plaintiff cites t@atesin her surreply in support

of her position that testing fdegal drugs is not permittechder the ADA but fails to mention

that the plaintiffs inBateswere fired after their employer ahged their drug tests to positive

with respect to drugs for whighey had valid prescriptionsSeeBates 767 F.3d at 569, 570-71.
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contends that “[u]sing illegally oained results . . . [from the illegal drug test] to terminate [her]
unquestionably violates the ADA.'Id; at PagelD 323.) She further claims that because she was
an administrative worker, the medical exaation was not “job related and a business
necessity.” Id. at PagelD 323.) Essentially, she argtieg Regional had neeason to test her

for any prescription drugs, whether validly prescribed or not, because “thereacavable
job-related basis or business necessity $abjecting her to an invasive blood medical
examination for [p]lhenobarbital (a sleep aid)ld. @t PagelD 325.)

The Federal Rules of Civil Procedure “provige liberal notice pleading at the outset of
the litigation because ‘[tlhe praions for discovery are so flexible’ that, by the time a case is
ready for summary judgment, ‘the gravamenha dispute [has been] brought frankly into the
open for inspection by the court.”Tucker v. Union of Needletders, Industrial, and Textile
Employees407 F.3d 784, 788 (6th Cir. 2005)témations in original) (quotingwierkiewicz v.
Sorema N.A.534 U.S. 506, 512-13 (2002)). However, once a case has reached the summary

judgment stage, “the liberal pleading standards us¥eierkiewiczand [the Federal Rules] are
inapplicable.” 1d. (alteration in original) (quotingsilmour v. Gates, McDonald, & C0382
F.3d 1312, 1315 (11th Cir. 2004)). light of these principles]a] non-moving party plaintiff
may not raise a new legal claim for the firstdiimm response to the opposing party’s summary
judgment motion”; rather, “the prep procedure for plaintiffs tassert a new claim is to amend
the complaint in accordance with Rule 15(ald” (citation omitted).

Perhaps anticipating Defendant’s argumenthiis respect, Kollmes response to the

summary judgment motion included a preemptixgl@nation as to why Defendant should have

been on notice of the illegal medical examinatitaim. Plaintiff arguedhat “Regional clearly



had notice of the drug testing issues. ” (D.E. 30 at PagelD 328)gnd pointed tahe fact that
she questioned Euler in her deposition abouidtal’s substance abuse policy and whether it
was adhered to in this case (D3P at PagelD 328). Kollmer afacterized her case as an “odd
duck,” suggesting that “an ADA claim of terminatiansing out of the drutesting results varies
from a typical ADA discrimination claim of teimation based upon a disability.” (D.E. 30 at
PagelD 328.) Plaintiff further avred that the “short and plainbtice standard applied, stating
that her complaint indicated hésurprise” that her drug test was positive for phenobarbital
because “she did not know [that drug] was to be teStati she had not taken phenobarbital.
(D.E. 30 at PagelD 328.)

After a careful review of Plaintiff’'s cont@int and comparison to her summary judgment
response, the Court agrees with Defendant iKudlimer attempted to add a new claim in her
response. Merely reaating the factual bagkound of her case, which included the details
surrounding the drug test, does not amount tongtaticlaim that she was subjected to an illegal
medical examination. And, as previously dssed, the short and plain notice standard is not
applicable at the summary judgment stage.mast, Kollmer's complaint included an assertion
that Regional did not follow its substance abpekcy, in particular with respect to the second
test of her sample. But, even construing henmaint generously, there is nothing to suggest
that she was proceeding under a theory thanttial drug test was a medical examination.

Further, Plaintiff's attemptb cast her illegal ndécal examination claim as simply “odd”
in contrast to a more typical claim of tamation based on disability is unconvincing. The

gravamen of Plaintiff's complaint is that Regidriired her because it learned of her migraine

® The complaint does not contain a statentbat Kollmer was unaware she would be
tested for phenobarbitalSéeD.E. 1.)
10



headaches after the alleged false positive drug test and failed to accommodate her by allowing
her to take prescription medtean. In contrast, medical arminations are prohibited by the

ADA for all employees, “regardless of whethtbey have a qualifpg disability.” SeeBates

767 F.3d at 573; 42 U.S.C. § 12112(d)(4).

Plaintiff also suggests that Defendant skdo@ve known she intended to proceed under
this theory based on questions asked durinigrisudeposition about whether Regional’s drug
testing policies were followed itnis case. But, if Kollmethought she had discovered evidence
that would support an additional claim duringativery, she should have amended her complaint
in accordance with Federal Rule of Civil Procedib(a). Her attempt to do so in response to a
summary judgment motion is impropeteeTucker 407 F.3d at 788Desparois v. Perrysburg
Exempted Vill. Sch. Dist455 F. App’x 659, 666 (6th Cir. 2012JA] plainti ff may not expand
[her] claims to assert new theories for thest time in response to a summary judgment
motion.”) (citations omitted). Consequently,etiCourt will not give this claim further
consideration and now turns tbe two claims raised in Koller's complaint: that she was
terminated based on her disability and that Regional failed to accommodate her by allowing her
to take medication for her migraine headaches.

B. Wrongful Terminationrd Failure to Accommodate

Defendant contends that it is entitledstammary judgment because there is no genuine
dispute with respect to Regional's knowledge R#intiff's alleged dishility. Specifically,
Defendant avers that Euler, who was the sole-decision maker with respect to terminating

Kollmer, did not know that she suffered frommy disability while employed by Defendant.
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Regional argues that this undispufadt is fatal to both of Platiff’'s disability discrimination
claims. Plaintiff has not poiatl to any evidence in the reddo counter this argument.

The ADA provides that “[n]Jocovered entity shall discriminate against a qualified
individual on the basis of dibdity in regard to job apcation procedures, the hiring,
advancement, or discharge of employees, eyga@ compensation, job trémg, and other terms,
conditions, and privileges of employment.” W2S.C. § 12112(a). A plaiiff in an ADA suit
may prove discrimination with ekt direct or indirect evidenceKollmer has not offered any
direct evidence that Regional terminated heseblaon her disability, so the Court will analyze
this claim under the familiamicDonnell Douglas Corp. v. Greed11l U.S. 792 (1973) burden-
shifting framework. SeeStansberry v. Air Wis. Airlines Corp651 F.3d 482, 487 (6th Cir.
2011).

To establish a prima facie case of discnation using indirect evidence, an employee
must show that there is a genuissue of material fact regangj each of the following elements:
“(1) she was ‘disabled’ undehe ADA; (2) she was otherwise difi@d to perform the essential
functions of the job, with or without reasdi@ accommodations; (3) she suffered an adverse
employment action; (4he employer knew or had reasorktwow of the plaintiff's disabilityand
(5) a nondisabled person replaced hexance v. Goodyear Tire & Rubber C627 F.3d 539,
553 (6th Cir. 2008) (emphasis added). The plaistiffisability must be a “but for” cause of the
adverse employment actioewis v. Humboldt Acquisition Cor81 F.3d 312, 321 (6th Cir.
2012) (en banc).

If the employee makes out a prima facie cd#iee burden shifts to the employer to

articulate a legitimate, nondisminatory reason for the adrse employment action.’Nance
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527 F.3d at 553. “If the defendatves so, the plaintiff must edtify evidence from which a
reasonable jury could conclude that theffer@d reason is actually a pretext for unlawful
discrimination.” 1d. Under McDonnell Douglas the burdens of production shift, but the
“ultimate burden of persuading theer of fact that the defendant intentionally discriminated
against the plaintiff remains al &mes with the plaintiff.” 1d. at 553-54 (quotingex. Dep'’t of
Cmty. Affairs v. Burdine450 U.S. 248, 253 (1981)). For poses of a motion for summary
judgment, the Court must consider “whetheeréhis sufficient evidese to create a genuine
dispute at each stage of thieDonnell Douglasnquiry.” Id. at 554 (internal quotation omitted).

Similarly, to establish a prima facie case cfathility discriminatiorbased on a failure to
accommodate, a plaintiff must show that: (1) shee person with a disalji within the meaning
of the ADA,; (2) she is otherwise qualified torfiem the essential futions of her job; (3her
employer knew abouhe disability and (4) the employer did hgrovide a reasonable and
necessary accommodation for her disabiliymith v. Ameritech129 F.3d 857, & (6th Cir.
1997) (emphasis added). If the plaintiff malkegrima facie case, “the burden shifts to the
employer to demonstrate that the employeenoa reasonably be accommodated, because the
accommodation would impose an undue hardship on the operations of its progGaire’s v.
Runyon 107 F.3d 1171, 1175-76 (6th Cir. 1997). Ihi necessary to address the question of
reasonable accommodation where a plaintif§ fio establish a prima facie cade. at 1176.

In a case strikingly similar to the one at hahe, Sixth Circuit rejeed a plaintiff's claim
that he was fired for a manifestation of hisahility resulting from a false positive on a drug
test. SeeBailey v. Real Timé&taffing Servs., Inc543 F. App’x 520 (6th Cir. 2013). In that

case, the HIV-positive plaintifalleged that a validly prescribed medication caused a false
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positive for marijuana on a drug screeld. at 521. On the same dag received the positive
test results, the plaintiff obtaide doctor’s note explaining thia¢ took a drug that could cause a
positive result on a drug testd. Bailey’s employer instructed him to give this information to
the MRO. Id. at 522. When the plaintiff contactecetMRO, he was told that the positive test
result would standld. The defendant consulted with the MRO and then fired Bailey for failing
the drug test.Id. Bailey never told anyone at Real Til@&affing that he had HIV, only that he
suffered from a “medical condition.Id.

In the district court, the plaintiff argdethat “[tlhe false positive [wa]s a clear
manifestation of [his] disability and the ittrgating measure of medications taken for his
disability.” Bailey, 543 F. App’x at 522. The court rejedtthat argument and granted summary
judgment for Real Time Staffingld. at 522-23. The Sixth Circuupheld that decision on
appeal, reasoning that the defendant “could ne¢ limed Bailey because of his HIV because it
simply did not know he had HIV. Nor are theeets in the record tauggest Real Time fired
him for some unspecified, paived impairment rather than the positive drug tefd.”at 524.
The court stated that the plaffhttould not “show pretext if Real Time had an honest belief that
he used illegal drugs—ths, if it made a reamably informed decision before firing [him] and
if its deliberation was nanarred by ‘an error too obviods be unintentional.”Id. (citing A.C.
ex rel. J.Cv. Shelby Cnty. Bd. of Edu@.11 F.3d 687, 705 (6th Cir. 2013)). Furthermore, the
court held that “[e]ven if the positive resultas in fact false, an employer’s reliance on an
erroneous result does not createlaim under the ADA absent an independent showing that the

real reason for the firing was a disabilityld.
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Kollmer protests thaBailey is inapplicable because it wabout “[eJmployee privacy in
cases involving stigmatic medical conditions li&/.” (D.E. 30 at PagelD 329.) She argues
thatBaileyis distinguishable because it “never inxed an illegal drug examination on the front
end, or fruit of such poisonous tree on the back enld.”’at PagelD 330.) The Court disagrees,
and finds that the reasoning employedaileyis highly probative of the issues presented in this
case.

The record shows that Kollmer tested positive for phenobarbital, a controlled substance
for which Dr. Jaworski confirmed she did notveaa prescription. (D.E. 27-2 at PagelD 164,
166.) Dr. Jaworski contacted Miles to informrhbat Plaintiff's drug test was positive for
phenobarbital, (D.E. 27-2 at PagelD 170-71), afibks reported this tdzuler (D.E. 27-3 at
PagelD 239). Euler then uniaally made the decision to terminate Kollmer based on the
violation of Defendant’s substaea abuse policy. (D.ER7-4 at PagelD 257.)At the time this
decision was made, Euler was unawaed ®laintiff had ay disability. (d. at PagelD 252-53.)
Although Plaintiff has suggested that Mil&égpon whom [Euler] relied” knew she had a
disability, (D.E. 31 at PagelD 525), Kollmer stated in her deposition that she did not tell Miles
about her migraines or prescription for Fioricetil after her appointment with Dr. Coy, which
took place two days after she was fired (D.E. 30-PagelD 359). Further, after Miles received
a call from Dr. Coy, who stated his belief thag tiirug test result wasreneous, Miles called
i3screen to inquire about the gdslity of a false positive.(D.E. 30-4 at PagelD 487-88.) The
MRO at i3screen told Miles #h it was not possible for butéi to show up as phenobarbital

given the type of testing utilized bedTox. (D.E. 27-2 at PagelD 172.)
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Defendant’s decision to credite MRO’s opinion over that dPlaintiff and her doctor
“does not support an inference of discriminatory animuSé&eBailey, 543 F. App’'x at 524.
Moreover, these conversations occuri@ter the decision to terminate was made. Thus,
Regional could not have fired Kollmer becausehef migraine headaches because it did not
know about that condition or thahe was taking Fioricet ateahlime the adverse employment
decision was made. Defendant acted with diigence in followingup with the MRO after
Plaintiff and her doctor opined that her legal prgsiom caused the false positive. In sum, even
if the results of the drug test were incorrect, Regional's reliance on these results does not
constitute a claim under the ADA because thisreno evidence that the actual reason for
termination was Plaintiff's alleged disabilitybeeBailey, 543 F. App’x at 524. Because Kollmer
has not shown that Defendantdhienowledge of her digality prior to tamination, she cannot
make out a prima facie case disability discrimination. Tarefore, Regional’s motion for
summary judgment on this claim is GRANTED.

The same result is compelled with respecPlaintiff's failure to accommodate claim.
Again, a prima facie case requires a showihgt the employer knevof the employee’s
disability, but Kollmer has not produced any @ride that Euler, orngone else at Regional,
knew of her migraine headaches during leenployment with Defedant. Accordingly,

Regional’'s motion for summary judgent on this ground is GRANTED.
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IV. CONCLUSION
In light of the foregoing and the recoes$ a whole, Defendant’'s motion for summary
judgment is GRANTED, and this case is DISMISSED with prejudice.

IT IS SO ORDERED this9th day of Novembe2016.

s/ J. DANIEL BREEN
CHIEF UNITED STATES DISTRICT JUDGE
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