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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

DENNIS JONES,

Plaintiff,
V. N0.15-1142
RICKY MONTGOMERY,

Defendant.

ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Before the Court is a motion for summanglgment pursuant to Ru56, Federal Rules
of Civil Procedure, filed by Defendantl.exington Police Department Officer Ricky
Montgomery. (Docket Entry (“D.E.”) 36.) Deidant seeks summary jutgnt on three claims
of excessive force brought against him by PI#inDennis Jones, pursuant to 42 U.S.C. 8§ 1983.
(Id.) This is Defendant’s second motion for suamnjudgment; the first motion was granted in
part and denied in part on January 25, 2016. (D.E* 3IAintiff has responded to the instant

motion, (D.E. 39), and it is now ripe for disposition.

YIn Montgomery’s first motion for summary judgment, he raised the defense of qualified
immunity. (D.E. 15.) At the tim the parties disputed the unging facts; thus, the Court
determined qualified immunitwas not appropriate for Pldifi's § 1983 claims brought under
the Fourth Amendment. (D.E. 31.) Howevéhe Court did grant summary judgment on
Plaintiff's Fourteenth Amendent and state law claimsld()
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. PROCEDURAL BACKGROUND

Before reaching the substantive issues pteserthe Court is compelled to address the
tardiness of Jones’s response to Montgomemadsdion for summary judgment. On August 5,
2016, this Court issued an orderatiting Plaintiff to show causeithin eleven days why the
case should not be dismissed for his failureegpond to the June 29, 2016 motion for summary
judgment. (D.E. 37.) Plaintiff responded Angust 15, 2016, by filing a declaration with the
Court wherein he provided a host of reasonsnissing the deadline. These excuses included
representations that counsel “was aware ttatDefendant filed a send Motion for Summary
Judgment but [he] was in the middle of a two-week,” that he is “gone]-person law firm and
was literally working [eighteen] hours a day during [his] trial for [mnaight days,” and that he
did not receive an electronic natiition that the motion had beéled until July 6, 2016. (D.E.
38 at PagelD 319-20.) He furtheverred that, because he did reteive notification until July
6, he believed Defendant had missed the June 29 deadline for filing dispositive motions, and he
“wrongfully assumed” the Court would not considvhat he believed was a late-filed motfon.
Additionally, according to counsel, due to haccal difficulties, he was unable to open the
electronic notification, and he caluhot contact technicalpport because he as in trial all day
long.” (Id. at PagelD 319.)

Defendant responded and produced evideraecitntradicted these assertions. (D.E.

40.) Montgomery’s attorney obtained recorlom Shelby County, Tennessee Circuit Court,
where counsel claimed he had a trial during thevent time period. (D.E. 40-1.) Those records

show that Plaintiff's counsel, who claimed to“bethe middle of a two-week trial,” was in court

2 This assumption is curious given that the Court has, in this case, accepted a previous
late-filed response from PlaintiffEngaging in guesswork about htive Court willact is fraught
with peril and not an adequate egeuor failing to meet obligationsSeeRice v. Consol. Rall
Corp., 67 F.3d 300, slip op. at 4-5 (6thrC1995) (unpublished table decision).
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for that case for only two days—on June 29, 2016, and July 11, 2016, when a settlement was
announced to the courtld( at PagelD 387.) Defense counsel also submitted a copy of an email
that he sent directly to Plaintiff's counsel dane 29 informing him that the second motion for
summary judgment had been filedd.(at PagelD 346.) In fact, according to Montgomery, the
reason he sent this email “was to avoid a repttte earlier problerwhere [Plaintiff's counsel]
claimed he overlooked thel¢etronic notification].®

Plaintiff's counsel responded with a secondldeation and clarifié that his “two-week
trial which began on June 29” acliyasettled “during trial” but tht he “spent a considerable
amount of time” finalizing the settlement duritite next week. (D.E. 43 at PagelD 430.) He
further stated that he had another two-weell scheduled to begin July 19, which was
rescheduled at the last mindtestart in mid-August. I¢. at PagelD 430-31.Counsel insisted
that his “absolute belief was that [he] was in the middle of a two-week trial that did begin on
June 29 and had another trial set to begin on July 17 [sid¢il” a{ PagelD 431.) Counsel
repeated his claim that hbought Montgomery’s second mati for summary judgment was
filed after the deadline, whiche apparently believed negated his obligation to respaliaid.at(
PagelD 423.)

In light of the above, Defendant has requedieat the Court dismiss this case in its
entirety for failure to prosecute. (D.E. 40 RagelD 340.) Alternatively, he urges that the

inexcusably late-filed response shohklstricken from the recordld()

3 Plaintiff also failed to timely reply t®efendant’s first motiorior summary judgment,
and he provided as an excuse that he loagrfooked” the electronic mification showing that
the motion had been filed. (D.E. 21-1.) In teatumstance, the Coudid consider the late-
filed response, but admonished Plaintiff's ceeinabout the possibleomsequences of future
untimely filings. (D.E. 31 at PagelD 152, n.1.)
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Federal Rule of Civil Prockire 6(b)(1) provides that
[wlhen an act may or must be donghin a specified time, the court may,

for good cause, extend the time: (A) withvathout motion or notice if the court

acts, or if a request is magdeefore the original time or its extension expires; or

(B) on motion made after the time has exgirethe party failed to act because of

excusable neglect.

Plaintiff made no request for an enlargarh of time to respond to the motion for
summary judgment prior to the date it was dumwever, he requested the Court accept a late-
filed response when he responded to the sbawse order. (D.E. 38.) A court may accept a
filing after the relevant deadline has passed “where the failure to file before the deadline was the
result of excusable neglect.Nafziger v. McDermott Int’l, In¢.467 F.3d 514, 522 (6th Cir.
2006). The term “excusable neglect’ under Rulle) 6§ a somewhat ‘e&tic concept™ and the
determination of whether negleastexcusable “is at bottom aguitable one, taking account of
all relevant circumstances souanding the party’s omission.” Pioneer Inv. Servs. Co. v.
Brunswick Assocs. Ltd. P’ship07 U.S. 380, 392, 395 (1993) (internal footnote omitted).

Excusable-neglect determinations requil@kancing of five pgncipal factors:

(1) the danger of prejudide the nonmoving party, (2) ¢Hength of the delay and

its potential impact on judicial proceedings, (3) the reason for the delay, (4)

whether the delay was within the reasoeatmntrol of the mving party, and (5)

whether the late-filing p#y acted in good faith.

Nafziger 467 F.3d at 522. The burden of showingtth failure to act was the result of
excusable neglect is borne by Jon&eeD.B. v. Lafon No. 3:06-CV-75, 2007 WL 896135, at
*2 (E.D. Tenn. Mar. 22, 2007).

In this case, Plaintiff proffers no argumemtich would support a finding of excusable

neglect. In reviewing the pleadings, the Cowumdaudes that none of the factors favor Jones.

The two-week delay in this sa is significant because thealris set for October 31, 2016.

Because of Jones’s tardiness, Defendant didileoa reply to Plainfi’'s response until August



29, 2016. Additionally, the delay wastirely within Jones’s cordl and the reason for it not
one to which the Court is inclined to turn a blind ey®eeMorgan v. Gandalf, Ltd.165 F.
App’x 425, 429 (6th Cir. 2006) (noting the reasondelay factor “has the greatest import and is
always critical to the inquiry”) (citingGraphic Comm. Int'l Union v. Quebecor Printing
Providence, In¢.270 F.3d 1, 5 (1st Cir. 2001)). Indeduk “failure to respond to a motion for
summary judgment or to request extension of time to file @sponse thereto is inexcusable
neglect.” SeeB & D Partners v. PastigNo. 05-5954, 2006 WL 1307480, at *2 (6th Cir. May 9,
2006) (quotingkendall v. Hoover C9.751 F.2d 171, 175 (6th Cir. 1984)). Also, the excuses
proffered by Plaintiff's counsel havereviously been found wantingSeeWilkerson v. Jones
211 F. Supp. 2d 856, 859 (E.D. Mich. 2002) (“A lawyer’s busy workload is entitled to very little
weight under Rule [6(b)].”). As to the prejuditactor, Defendant avers that he has invested
time and resources into fact-checking and respondingunsel’s statements in his declarations.
(D.E. 40-1))

Moreover, the Court questions the integritytiod declarations filetly Plaintiff’'s counsel
in response to the order to show cause. Kamery provided evidence that counsel was not in
court at the times he claimed irshiitial declaration. Indeed, lagimitted as much in his second
declaration wherein he attempted to explaway the inconsistencies between his two
declarations. All this accomplished was to make apparent that his initial declaration contained
gross misrepresentations. Counsel’'s condudée&ply troubling. Not only does the Court have
grave concerns about the truthfulness of counasBgrtions, but this is not the first time counsel
has failed to meet deadlines in this case. niffis counsel was previously ordered to show
cause why the case should not be dismisskalrMimg his failure to respond to Defendantiist

motion for summary judgment. (D.EO.) At that time, he was weed that the Court would not



tolerate other unexcused failutesmeet deadlines. (D.E. 31RagelD 152, n.1.) Consequently,
beyond being inexcusable, counsel’s behawidhis regard is ethically-suspect.

Montgomery urges that counsel’s actions wardisimissal of the caser, alternatively,
that the Court should disregard the late-fitedponse. Although disssal is appropriate under
these circumstances, the Court concludes thabdésé course is todaress the substance of
Plaintiff's claims, so as not to prejudice him for counsel’s failings. However, because counsel
has not shown cause why he failed to timely respond, the late response is STRICKEN and will
not be considered by the Court in resolving thagter. While it may seem a harsh sanction with
respect to Jones, as the Sixth Circuit hasgeed, “clients must bbeld accountable for the
acts and omissions of their chosen couns@®édfziger 467 F.3d at 524 (quotingioneer Inv.
Servs. Cq.507 U.S. at 396-97 (internal quotation marks omitted).

Additionally, based on the dirt’s finding that counsel'®xcuses for late-filing the
response were not valid, the Defendant IRIECTED to submit a statement of fees and
expenses, within eleven days, that he incurrembimection with the time spent rebutting Jones’s
attorney’s assertions that meas in trial and did not know that a second motion for summary
judgment had been filed.

II. FACTUAL BACKGROUND

For purposes of this motion,dtparties do not dispute tl@lowing facts. On June 4,
2014, Montgomery, along with Henderson Countyer8fis Department mvestigator Stephen
Clark, went to Jones’s home &rest him. (D.E. 36-2.)Montgomery and Clark knocked on
Plaintiff's door, and when he answeredgythinformed him he was under arrestd.)( Plaintiff
was given a copy of the indictments, which eamed details of the charges against hirfd.) (

Jones asked Clark if he could smoke a cigavetiee he read the paperwork, and Clark gave him



permission to do so. (D.E. 21-2.) While Pldfnivas reviewing the indictments, Montgomery
“slapped the cigarette from [his] hand and pashen violently against [his] mobile home.”
(Id.) Jones requested that he not be handduibe tightly, explaining that he recently had
“fusion surgery” on his right wrist.Id.) Defendant told Jones he “didn’t give a damn” about his
wrist and handcuffed him ‘Ghtly” behind his back. Id.) According to Plaintiff, the “handcuffs
were so tight that they premted any movement of the wrist,” causing him “an extreme amount
of pain.” (d.)

Jones was handcuffed for approximately seteeeight minutes while awaiting transport
to jail and requested the handcufis loosened, to no aN. (D.E. 36-3 at RgelD 239.) Officer
Tracy Taylor then arrived to take Plaintiff to jai(D.E. 21-2.) Taylor &&d Jones if he was all
right, and he informed the officer th#te handcuffs were causing him painld. Taylor
removed the handcuffs and returned them to amiery, re-handcuffing Plaintiff at the front of
his body “loosely enough that the pain was relievettd?) (

Jones averred that he was hostile or threatening at anynte during his arrest and that
he made no threats or attempts to evade arrkek). Rlaintiff alleges that, as a result of the tight
handcuffs, he “suffered swelling on the dorsal aspgfttis] wrist and increasd pain . .. .” If.)
However, Plaintiff also admitted that while he wagail, he beat on thdoor to his cell. (D.E.
22.) Jones does not claim that he sufferedignyies from Montgomery’s slapping the cigarette
from his hand or pushing him against his homéhacourse of handcuffing him. (D.E. 36-3 at
PagelD 266.)

Dr. David Yakin, Jones’s treating orthopedigrgeon, testified in a deposition that he
performed fusion surgery on Plaintiff's rightistron December 27, 2013. (D.E. 36-4 at PagelD

290.) Dr. Yakin testified that Jones presented to his office on August 12, 2014, complaining of



wrist pain. (d. at PagelD 293.) Plaintiff reported thag “felt like he was making progress”
until he was handcuffed, complaining of increased pain since that tichg.Upon examination,
the doctor noted swelling on the dorsal aspecianfes’s wrist along with decreased motion in
his index finger since his mostaent visit, which was on May 8, 2014d.(at PagelD 292, 294.)
Dr. Yakin opined that, assuming Jones’s allegatiwese true, these injuries were “likely related
to the handcuffing . . . .”1d. at PagelD 297.)

On cross-examination, Defendant’s courssited Dr. Yakin whether banging on a jall
cell door could cause the loss of motion to his finger sselling in his wrist. Id. at PagelD
301.) Dr. Yakin confirmed that thisoald have caused Jones’s injuriesd.)( Dr. Yakin also
agreed that Jones only mentioned tight handcuffthgn he complained of injuries relating to
his arrest and did not mentibirs beating on the cell doorld(at PagelD 301.)

On June 4, 2015, Plaintiff commenced thisacpursuant to 42 U.S.C. § 1983, alleging
three instances of excessive force stemmimgnfrhis arrest in viation of the Fourth
Amendment of the United States Constitutio®pecifically, he contends that Montgomery
violated his rights by (1) slapping a cigaeettrom his hand before handcuffing him; (2)
“violently” pushing him against his home whitendcuffing him; and (3) handcuffing him too
tightly. We address each allegea of excessive force in turn.

[ll. STANDARD OF REVIEW

Pursuant to Federal Rule of Civil Procesl&6, a court “shall grasummary judgment if
the movant shows that there is no genuine déspist to any materiabét and the movant is
entitled to judgment as a matterlaiv.” Fed. R. Civ. P. 56(a). “Aispute about a material fact
is genuine ‘if the evidence is such thatemgonable jury could retu a verdict for the non-

moving party.” Smith v. Perkins Bd. of Edu@.08 F.3d 821, 825 (6th Cir. 2013) (quotirgrd



v. Gen. Motors Corp.305 F.3d 545, 551 (6th Cir. 2002)A court’s function at the summary
judgment stage is not to “weighetlevidence and determine the troffthe matter”; rather, it is
“to determine whether there is a genuine issue for trialitderson v. Liberty Lobby, Inc177
U.S. 242, 249 (1986%ee Bobo v. United Parcel Serv., In865 F.3d 741, 748 (6th Cir. 2012)
(“Credibility determinations . . . and the drawiafjlegitimate inferences from the facts are jury
functions, not those of a judge.” (quotiAgderson477 U.S. at 255)).

The moving party “has the initial burden sifowing the absence of a genuine dispute as
to a material fact.” Automated Solutions Corp. v. Paragon Data Sys., [fe6 F.3d 504, 520
(6th Cir. 2014) (citingCelotex Corp. v. Catretd77 U.S. 317, 323 (1986)). If the motion is
properly supported, “the opposingriyamust go beyond the contents of its pleadings to set forth
specific facts that indicate the existe of an issue to be litigatedSlusher v. Carsqrb40 F.3d
449, 453 (6th Cir. 2008). A court must graummary judgment “after adequate time for
discovery and upon motion, against a party who failsmake a showing sufficient to establish
the existence of an element essential to that party’s case, and on which that party will bear the
burden of proof at trial."Celotex 477 U.S. at 32Z%eeln re Morris, 260 F.3d 654, 665 (6th Cir.
2001). Finally, although a court does not weigh e¢k@ence at this stagé, “must view all
evidence and draw any reasonable inferertbesefrom in favor of the nonmoving party.”
Demyanovich v. Cadon Plating & Coatings, L.L.C47 F.3d 419, 426 (6th Cir. 2014) (citing
Matsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475 U.S. 574, 587 (1986)). “If . . . the
defendant disputes the plaintdfversion of the story, the defemdianust nonetheless be willing
to concede the most favorable view of the facts to the plaintiff . Mafrison v. Bd. of Trs. of
Green Twp.583 F.3d 394, 400 (6th Cir. 2009); (quotidgrryman v. Riegerl50 F.3d 561, 563

(6th Cir. 1998)).



V. SECTION 1983 & QUALIFIED IMMUNITY

Section 1983 provides a private right adftion against any pgon who subjects “any
citizen of the United States other person within the jurisdiom thereof to the deprivation of
any rights [or] privileges . . . secured byetlConstitution and laws[.]” 42 U.S.C. § 1983;
Rehberg v. Paulkl32 S. Ct. 1497, 1501 (2012). The sitildreates no substantive rights, but
merely provides remedies for deprivations of rights established elsewhéiet’v. Kentucky
Dep’t of Corr, 270 F.3d 340, 351 (6th Cir. 2001) (cititklahoma City v. Tuttled71 U.S. 808
(1985)). A plaintiff suing under the statute mdstnonstrate the denial of a constitutional right
caused by a defendant acting endolor of state law.Carl v. Muskegon Cnty763 F.3d 592,
595 (6th Cir. 2014).

In addition to moving for summary judgment, Defendant invoked the defense of qualified
immunity. Qualified immunity shields ndividual government officials “performing
discretionary functions from liability for civilamages insofar as their conduct does not violate
clearly established statutory or constitutionghts of which a reasonable person would have
known.” Id. (quoting Feathers v. Aey319 F.3d 843, 847 (6th Cir. 2003¥ee also Essex v.
Cnty. of Livingston518 F. App’x 351, 356 (6th Cir. 2013). Qualified immunity is a defense
both to liability and to the suit itsellones v. Sandusky Cnty., Ohtd1l F. App’x 653, 660 (6th
Cir. 2013), and offers “an entitlement not torstarial or face the othdsurdens of litigation,”
Morrison, 583 F.3d at 400 (quotinditchell v. Forsyth 472 U.S. 511, 526 (1985)). The doctrine
“seeks to prevent government officials, suchpadice officers, from being held liable for
reasonable mistakes, including mistakes of faat, or mixed questionsf law and fact.” Jones

541 F. App’x at 660.
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Qualified immunity is determined by examining whether an officer's “actions are
‘objectively reasonable’ in light of the facts atidcumstances confrontifgim], without regard
to [his] underlying intent or motivation.'Graham v. Connqr490 U.S. 386, 395-96 (198%ee
also Griffith v. Coburn 473 F.3d 650, 656 (6th Cir. 2007). Fatmore, “[a] defendant enjoys
qualified immunity on summaryggment unless the facts allegand the evidence produced,
when viewed in the light most favorable to fhlaintiff, would permit a reasonable juror to find
that: (1) the defendant violated a constitutionght;j and (2) the right was clearly established.”
Morrison, 583 F.3d at 40Gsee also Saucier v. Katz33 U.S. 194, 202 (2001Benison v. Ross
765 F.3d 649, 664 (6th Cir. 2014$h’g & suggestion for reh’g en banc denjetV¥l F.3d 331
(6th Cir. 2014). Courts may undertake thig-pronged analysis in any ordePearson v.
Callahan 555 U.S. 223, 236 (2009).

How a right is defined assumes utmost imparéanA right is clearly established only if
its contours are “sufficiently cleahat a reasonable officialomld understand that what he is
doing violates that right."Morrison, 583 F.3d at 400 (quotingnderson v. Creightqri83 U.S.
635, 640 (1987)). “In other words, existing precedent must have placed the statutory or
constitutional question beyond debaté&hderson 483 U.S. at 640 The United States Supreme
Court has “repeatedly told courts . . . not tdirte clearly established law at a high level of
generality.” Mullenix v. Luna 136 S. Ct. 305, 308 (2015) (quotiAghcroft v. al-Kidd563 U.S.
731, 742 (2011)). Instead, “[tlhe dispositive stien is whether theviolative nature of
particular conduct is clearly establishedld. (Emphasis added.) Moreover, the inquiry “must
be undertaken in light of the specific context of the case, not as a broad general propadition.”
(citing Brosseau v. Haugerb43 U.S. 194, 198 (20048aucier 533 U.S. at 201) (internal

guotation marks omitted). This requirementldnces [] the need to hold public officials
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accountable when they exercipewer irresponsibly and the need shield officials from
harassment, distraction, and liability whey perform their duties reasonablyWood v. Moss
134 S. Ct. 2056, 2067 (2014) (quotiigarson 555 U.S. at 231). “The issue of whether
gualified immunity is applicable to an official&tions is a question oila However, where the
legal question of qualified immunityrns upon which version ofélfacts one accepts, the jury,
not the judge, must determine liabilityChampion v. Outlook Nashville, In&@80 F.3d 893, 900
(6th Cir. 2004) (citations andtgrnal quotation marks omitted).

Plaintiffs allegation of excessive fog during his arrest invokes the Fourth
Amendment’s protection against unreasonable seiZoee. Graham90 U.S. at 394. The Sixth
Circuit has stated,

Whether an officer has exerted excesdwmee during the course of seizure is

determined under an “objective reaableness” standard.  This entails

“balanc[ing] the consequences to the wmdilial against the government’s interests

in effecting the seizure.” The assessment involves a fact-specific inquiry based

on the totality of the circumstances that “pay[s] particular attention to ‘the

severity of the crime at issue, whether the suspect poses an immediate threat to
the safety of the officers or others, andet¥ter he is activelyesisting arrest or
attempting to evade arrest by flight. The Court should judge the lawfulness of

the conduct from “the perspéea of a reasonable officer on the scene, rather than

with the 20/20 vision of hindsight.”

Morrison, 583 F.3d at 401 (citations omitted) (quotBgrchett v. Kiefer310 F.3d 937, 944 (6th
Cir. 2002);Kostrzewa v. City of Troy247 F.3d 633, 639 (6th Cir. 2001).

V. ANALYSIS
A. Slapping

First, Montgomery asserts that he is #ad to qualified immunityon Plaintiff's claim
that slapping a cigarette out of his hand wasessgive force. Defendant avers that slapping a

cigarette out of a person’s hand prior to haffitlog is not a clearly eskldished violation of a

constitutional right.
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It is a § 1983 plaintiff's “budten to convince theoairt that the law was clearly established
at the time of the offensive conductHughes v. City of North Olmstefl3 F.3d 238, 241 (6th
Cir. 1996) (citingDaugherty v. CampbelR35 F.2d 780, 783 (6th Cir. 1991)). This requires
more than identifying a clearly established right the abstract,” rather, he must demonstrate “a
substantial correspondence between the condugigstion and prior law laigedly establishing
that defendant’s actions weeclearly prohibited.”Id. (citing Hannula v. City of Lakewoo®07
F.2d 129, 131 (10th Cir. 1990)).

The Sixth Circuit has held that, in manystances, slapping can be a gratuitous use of
force. See, e.gLucier v. City of Ecorse601 F. App’x 372379 (6th Cir. 2015)Pigram ex rel.
Pigram v. Chaudoin199 F. App’x 509, 513 (6th Cir. 2006). However, although a generalized
right to be free from slapping is clearly estsied, the Supreme Courquires this Court to
delve into a more particularized inquinseeSaucier 533 U.S. at 202. Surviving a qualified
immunity defense does not require “a case diyean point, but existing precedent must have
placed the statutory or constitanal question beyond debate.’Mullenix, 136 S. Ct. at 308
(quotingal-Kidd, 563 U.S. at 741). Thus, the question tabasidered in this case is whether it
was clearly established in June 2ahat slapping a cigarette oot an arrestee’s hand prior to
handcuffing amounted to excessive force in violation of the Fourth Amendment.

Obviously, because Plaintiff's response the motion for summary judgment was
stricken, he has not pointed toyacase law establishing that afarrest slap to a person’s hand
is excessive force, and the Court has locatedsuch case upon its own inquiry. A post-
handcuffing slap to a person’s face is markedifferent than slapping an item out of an
arrestee’s hand prior togaing handcuffs. As the Sixth Circhias noted, “a slap to the face of a

handcuffed suspect—even a verbally unruly sasp-is not a reasonable means of achieving
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anything more than perhaps further antagonizing or humiliating the suspgéigrdm 199 F.
App’x at 513. However, in theresent case, Montgomery knocked tigarette out of Plaintiff's
hand in the course of arresi him, just prior to placindhim in handcuffs. “[Q]ualified
immunity protects ‘all but the plainly incompeit or those who knowingly violate the law.”
Mullenix, 136 S. Ct. at 308 (citinilalley v. Briggs 475 U.S. 335, 341 (1986))The dearth of
case law dealing with a factual scenario analogouke instant case compels a conclusion that
Defendant’s actions are covered dpyalified immunity. In othewords, a reasonable officer in
Montgomery’s position would not knotihat slapping a cigarette oot an arrestee’s hand prior
to handcuffing constituted excessive forogccordingly, qualified immunity is GRANTED on
this claim.
B. Pushing

Next, the Court addresses Jones’s atlegathat Montgomery “wlently” pushed him
against his home while effen his arrest. Defendant assethis claim must fail because
Plaintiff has failed to allege evend® minimisphysical injury. He also points out that when
Jones was deposed, he omitted the word Jilgleinom his description of the push, and
Montgomery argues that this testimony shoulshtml when analyzing Plaintiff's claim.
Alternatively, Defendant avers that he is #@di to qualified immunity because Jones did not
establish that the push was unnecessary, arguingt thas merely “one step in [the officer’s]
arrest of Jones.”

Pushing a suspect against a wall or other object has been held to be an established
example of excessive force. Although “[njetery push or shove, even if it may later seem
unnecessary in the peaof a judge’s chambers vates the Fourth Amendmentikhateeb v.

Charter Twp. of Waterfordl90 F. App’x 443, 449 (6th Cir. 2006) (quotiGgaham 490 U.S. at
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396), courts inquire into the specific facts tbe case and determine whether the push was
reasonable within the context. “The questdmether force is excessive turns on the objective
reasonableness of the officerencluct under the circumstancedMiller v. Sanilac County606
F.3d 240 (6th Cir. 2010) (citin@raham 490 U.S. at 397). Partiarly, when a suspect is
fleeing or resisting arrest, coutiave upheld the rights of officets detain such a suspect with
physical force.SeeGoodrich v. Evereftl93 F. App’x 551, 557 (6th Cir. 2006) (holding that the
physical tackling of plaintiff, suspected violent criminal, in adegr to prevent escape is not an
excessive use of force).

However, violently shoving a defendant agstia wall or other such structure while
arresting him has consistently been held by $Sheh Circuit to be an unlawful use of force,
absent circumstances such as flight, generaliness, or danger on the part of the arrestee,
e.g, Carpenter v. Bowling276 F. App'x 423, 426-28 (6th Cir. 2008) (denying qualified
immunity for officer who threw suggt against van despitact that suspect didot resist arrest);
Solomon v. Auburn Hills Police Dep'889 F.3d 167, 175 (6th Ci2004) (denying qualified
immunity for officers who threw Plaintiff agaiha wall and knocked her face into a display case
while arresting her)Burden v. Carrol] 108 F. App’x 291, 293-94 (6th Cir. 2004) (denying
gualified immunity for officer who pushed belligart suspect against brick wall after suspect
had reportedly threatened someona)ckett v. Donnellon38 F. App’x 289, 291-92 (6th Cir.
2002) (finding no excessive force when officers pushed and pulled plaintiff into police car in a
rough manner where suspect wasaoperative and verbally abusive).

And, although Montgomery argues that Plaintiff' uee to allege an injury is fatal to his
claim, the Sixth Circuit learepeatedly held that

while an excessive force claim may bstablished through evidence of severe
injury or physical contact, this Circuit fiaot required that this must be the case.
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Rather, we have held that a plaintiff me@iege use of excessive force even where

the physical contact between the partie$ not leave excessive marks or cause

extensive physical damage.
Morrison, 583 F.3d at 407.

The Sixth Circuit previously denied suramy judgment and qualified immunity when
faced with a factual scenarioaagous to the instant casdiller, 606 F.3d 240. IMiller,
following a traffic stop, the defendant-officerested the plaintiff for reckless drivingd. at
245-46. Plaintiff alleged that the officer effectbe arrest “by spinning him around, kicking his
feet apart, and slamming him against his vehiclel” at 246. Miller admitted that he was not
“hurt” by these actionsld. at 252. However, thplaintiff's crime was not severe, he posed no
threat to officer safety, and he did nmesist or attempt to evade arrefd. at 253. In short, the
Grahamfactors weighed against the useaaf/force to effecMiller’s arrest.

TheMiller court acknowledged that the “claim of excessive force . . . [came] close to the
‘scintilla of evidence’ of excesae force th[e] Court ha[d] presusly found to be insufficient to
survive summary judgment.Miller, 606 F.3d at 254 (citinGoodrich 193 F. App’x at 557; and
Gaddis ex rel. Gaddis v. Redford TwWp64 F.3d 763, 773-74 (6th Cir. 2004)). Nevertheless, the
court ultimately reversed the district court’s grant of summary judgment, holding that “a jury
could reasonably find that slanmgi an arrestee into a vehi@denstitutes excessive force” when
the Grahamfactors all weighed in feor of the plaintiff. Id. at 254-55 (citingGraham 490 U.S.
at 396). Similarly, the Court helithat qualified immunity wasot appropriate because, given
“the precedent in [the Sixth] @iuit, a jury could reasonabliind that the officer’'s alleged
[slamming of plaintiff into a viicle] violated [his] rights.”ld.

Likewise, in the present case, Plaintiféim that Montgomery “violently” pushed him

against his home in the coursé handcuffing him comes close #scintilla of evidence that

16



excessive force was used. However, like the plaintiMiifer, Jones was under arrest for a non-
violent offense, he posed no safety threat ®dfficers, and he made no attempt to escape or
resist arrest. While Defendasuiggests that Jones’s depagitiestimony, which did not include
the word “violently,” should conttoour analysis, there is other evidence in the record that the
alleged push was violent. As part of hispense to Montgomery’s first motion for summary
judgment, Plaintiff filed a declation from an alleged eyewitnesStephen Justice, who stated
that he “observed . . . Montgomery . . . push ¢&jrviolently against his mobile home.” (D.E.
27.) Consequently, a jury cauteasonably conclude that thash was violent and constituted
excessive force in violation of his constitutad rights. Thereforesummary judgment and
gualified immunity are DENIED wh respect to this claim.
C. Handcuffs

Finally, Defendant contends that Jones’srmlavith respect to applying handcuffs too
tightly must fail because he cannot prove thet wrist injuries resulted from handcuffing.
Montgomery points to Dr. Yakin’'s deposition testimony that the injuries could have been caused
by either the handcuffing of thedMtiff's beating on the cell door.

Like slapping and pushinggtit handcuffing may constituexcessive force in certain
situations. IrBurchett v. Kieferthe Sixth Circuit stated,

The tightness of the handcuffs thelmes causes greater concern. The

right to be free from excessively forcefudndcuffing is a clearly established right

for qualified immunity purposes, and applgi handcuffs [too] tightly . . . raises

concerns of excessive force. Our precésl@tiow the plaintiff to get to a jury

upon a showing that officers handcuffethe plaintiff excessively and

unnecessarily tightly and igredt the plaintiff's pleas @t the handcuffs were too

tight.
310 F.3d at 944-45 (citations omitted) (quotikgstrzewa 247 F.3d at 641) (citinglartin v.

Heideman 106 F.3d 1308, 1310, 1313 (6th Cir. 1998pe alsaMeadows v. Thomad.17 F.

17



App’x 397, 404 (6th Cir. 2004). To establish able Fourth Amendmemiaim for excessively
forceful handcuffing, a platiff must establish that(1) he complained t¢he officer that the
handcuffs were too tight; (2) the officer ignorgse complaints; (3) and he incurred physical
injury as a result of the handcuffindgdorrison, 583 F.3d at 401 (citingyons v. City of Xenja
417 F.3d 565, 575-76 (6th Cir. 2005)).

In the present case, assuming Jones’s acaomfuhis arrest is true, he has presented
evidence that he complained to the arresting offitleat his handcuffs weteo tight and that his
complaints were ignored. He has also allegsdltieg injuries: loss of motion in his right index
finger and swelling in his wrist. In support oShalaim of injury, Plaintiff deposed his treating
physician, Dr. Yakin, who opined ahrect examination that, agsing Jones’s allegations about
the tight handcuffs were true,shinjuries were consistent withat story. However, on cross-
examination, Montgomery’s attorney asked Drkiviawhether beating on a jail cell door could
also be responsible for the types of injuridsnes suffered. Dr. Yakin answered in the
affirmative.

“Traditional tort concepts ofausation inform the causatiinquiry on a § 1983 claim.”
Powers v. Hamilton Cnty. Pub. Defender ComnB81 F.3d 592, 608 (6th Cir. 2007) (citing
McKinley v. City of Mansfield404 F.3d 418, 438 (6th Cir. 1997T.hus, a plaintiff carries the
burden of proving that the offending officer’'s clutt was the cause in fact of his injug. To
prove that an officer was the “cause in fact” of mjury, a plaintiff must show that “the result
would not have occurred but for the condu@imilarly, if the reslt would have occurred
without the conduct complained of, such conductncd be a cause in fact of that particular

result.” Id. (citing Butler v. Dowd 979 F.2d 661, 669 (8th Cir. 1992)).
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Despite Dr. Yakin's testimony about the soairof injury, Jonegrovides no evidence
tending to show that his wrist injury was likelgused by the handcuffingther than his beating
on the cell door. Consequently aRitiff cannot show that apphation of tight handcuffs caused
his injuries. No reasonablergr could conclude, by a prepondeca of the evidence, that the
handcuffing caused Jones’s injuriegher than his beating on thergaf his door in jail. For
this reason, Defendant’s motion for summjaggment on this issue is GRANTED.

VI. CONCLUSION

Based on the foregoing, Montgomery’s troa for summary judgment (D.E. 36) is

GRANTED in part andENIED in part.
IT IS SO ORDERED this 13th day of October 2016.

s/J. DANIEL BREEN
CHIEF UNITED STATESDISTRICT JUDGE
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