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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

JAMES E. SMITH,
Paintiff,
V. No.1:15-cv-01170-JDB-egb

CHESTER COUNTY BOARD
OF EDUCATION

Defendant.

ORDER DENYING DEFENDANT'S MO TION FOR SUMMARY JUDGMENT

Plaintiff, James E. Smith, brought thistian against Defendanthe Chester County
Board of Education (“CCBOE™, on July 15, 2015, alleging a violation of the Age
Discrimination in Employment Act (“ADEA”), 29 U.S.C. § 6&t seq (D.E. 1.) Plaintiff
claims that he was discriminated against daggon his age when he was not selected by the
CCBOE for the position of automoéwechnology teacher. (D.E. 34-1 at 1.) Before the Court is
Defendant’s motion for summaruggment pursuant to Rule 56 of the Federal Rules of Civil
Procedure. (D.E. 31.) Smith has responded to the motion, D.E. 34, and Defendant has filed a
reply, D.E. 35, making the matter ripe for disfioa. For the reasons discussed below, the

Motion is DENIED.

! The original complaint named ChestepuBty, Tennessee as an additional defendant.
(D.E. 1.) Plaintiff voluntarilydismissed his claim againsiticounty on September 9, 2015, D.E.
11, and submitted an amended complaint on April 14, 2016, D.E. 29.
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BACKGROUND

The following facts are undisputed unless othge noted. In e§r January 2012, the
CCBOE began seeking a new teacher for @neSounty High School’s automotive technology
program. Harvey Rimmer, the “auto tech” teacaethe time, had recently announced that he
would retire at the end of the 2011-2012 schaar. On January 12, PP, the Chester County
Independent newspaper published an artidscribing the program and reporting on the
upcoming vacancy. Plaintiff, a sixty-four-year-alekident of Chester County, read this article
and decided to apply for the position.

Smith had previously worked for General tdis for thirty yearsholding a variety of
jobs, including assembly line worker, serviaggmeer, warranty consultant, and area service
manager. Plaintiff also had relevant formal @tion: an associate’s and a bachelor’'s degree in
automotive and heavy equipment repair. SR@@5, he only had been engaged in farming.

A. Plaintiff's Interactions with School Board Employees

On January 20, 2012, Smith went to the Board of Education office to apply for the
teaching position. There he submitted his appboaand résumé, and briefly met with Cherrie
Pipkin, the Director ofSchools for the CCBOE. Pipkin held the primary responsibility for
deciding whom to hire. Durg this interview, Pipkin askeRlaintiff how much longer he
planned to work. Plaintiff ars that Pipkin prefaced this question by making note of his age,
with the remark, “you’re 64, how much longer are you going to work[?]” (Smith Deposition
(“Dep.”) at 24:12-16, D.E. 32-6.) MDendant denies that Pipkin eigtly mentioned Plaintiff's

age during the interview. (D.E. 35 atskePipkin Dep. at 229-230, D.E. 32-1.) Smith also

2 This position appears to be identical tattlof superintendengnd the parties agree
elsewhere that Pipkin was the “then-Supemdent” of the CCBOE. (D.E. 35 at5.)
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claims that he replied that he “was in perfletlth, and . .. would probably work until [his]
eighties or nineties® (Smith Dep. at 24:18-20, D.E. 32-6.)

Pipkin also suggested that Plaintiff sit am Rimmer's auto tech class. After the
interview, he went to Chester County High Schaotl observed one of the classes. There he
also spoke with the principden Kilzer, about the job.

B. Other Candidates for the Position

In addition to Plaintiff, the Board consiced two other candidateJames Carter and
Michael Prathef. Both were interviewed by Pipkin andlizer in April of 2012. Carter, who
was forty-two years old, had originally approach®gkin at a high schodbotball game in the
fall of 2011 to inform her that he was inteesbin the position. The two had known each other
since Carter’s youth. He was a graduate aéstér County High Schoohd had children in the
school system. He had worked in the automotive industry since 1997.

At Pipkin’s suggestion, Cart@bserved Rimmer’s classes on three or four occasions, and
after speaking with Pipkin again about his intereghe position, he became a substitute teacher
at the high school. @v the course of the spring 2012 setag Carter substitute taught on
seventeen occasions. By contrast, Plfiminly observed Rimmer’s class once and never
substitute taught anyadses at the high school.

The parties dispute the extent to whickaiitiff received information and instructions
regarding the next step in his application. itBneclaims that he was neither contacted about

substitute teaching nor told how to become ligilbde substitute. (D.E. 34-1 at 9.) Defendant

% The parties also disagree as to whether Pipkin informed Plaintiff during the interview
“that the Board already had a qualified applicant that the BoaEtio€ation was interested for
the position.” (D.E. 34-1 at 9.) Defendant asséntat she did; Plaintiff contends that she did
not. (d.at 9-10.)

* According to his application, Prather wastyesix years old whete applied for the
auto tech teaching position. (D.E. 32-2 at 27.)
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contends that Plaintiff was gimesubstantially the same infortran and guidance as Carter but
did not act on it in the same way or otherwisendestrate the enthusiasm that Carter dislee(
generallyD.E. 31-1.)

On April 11, 2012, Pipkin sent an emailReammer, asking him for his opinion of James
Carter. (D.E. 32-4 at 73.) Rimmer'tgis reproduced beloin its entirety:

| think he will be GREAT! He is whdthad in mind when | told you that | would

be leaving. | think a young instructor livbe a great asset to the automotive

program. He is very kndedgeable and qualified. Heas been subing [sic] for

Mr. Karnes and myself andhguld know what it wl be like to bein a classroom.

He seems to have the respect of the stsdehhope that he gets the job and will

continue to work with him in whagver [sic] way that | am able.

Thanks

Harvey
(Id.) After receiving this email, Pipkithanked Rimmer for his feedbackd.]

The Board selected Carter for the positon April 30, 2012, and he obtained his
teaching license the next month. Plairfii#d suit in this Court on July 15, 2015.
. LEGAL STANDARD

A court “shall grant summary judgment ifethmovant shows that there is no genuine
dispute as to any material faatd the movant is entitled to jutignt as a matter of law.” Fed.
R. Civ. P. 56. “A dispute about a material fagtgenuine ‘if the evidence is such that a
reasonable jury could return arget for the non-moving party.”Smith v. Perkins Bd. of Educ.
708 F.3d 821, 825 (6th Cir. 2013) (quotiRgrd v. Gen. Motors Corp305 F.3d 545, 551 (6th
Cir. 2002)). A court’s function ahe summary judgment stagenist to “weigh the evidence and
determine the truth of the matter”; rather, it is “to determine whether there is a genuine issue for

trial.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (19863ee Bobo v. United Parcel

Serv., Inc. 665 F.3d 741, 748 (6th Cir. 2012Tredibility determinations . . and the drawing of



legitimate inferences from the facts are jury functionstimage of a judge.” (quotingnderson
477 U.S. at 255)).

The moving party “has the initial burden sifowing the absence of a genuine dispute as
to a material fact.” Automated Solutions Corp. v. Paragon Data Sys., [fe6 F.3d 504, 520
(6th Cir. 2014) (citingCelotex Corp. v. Catretd77 U.S. 317, 323 (1986)). If the motion is
properly supported, “the opposingriyamust go beyond the contents of its pleadings to set forth
specific facts that indicate the existe of an issue to be litigatedSlusher v. Carsqrb40 F.3d
449, 453 (6th Cir. 2008) (citation omitted)A court must grant summary judgment “after
adequate time for discovery and upon motiomgireg} a party who fails to make a showing
sufficient to establish the existence of an elemnsssential to that party’case, and on which that
party will bear the burdeaf proof at trial.” Celotex 477 U.S. at 322—23eeln re Morris, 260
F.3d 654, 665 (6th Cir. 2001). Finally, althouglcourt does not weigthe evidence at this
stage, it “must view all evidence and draw aegsonable inferences therefrom in favor of the
nonmoving party.”Demyanovich v. Cadon Plating and Coatings, L.L7@7 F.3d 419, 426 (6th
Cir. 2014) (citingMatsushita Elec. Indus.dC v. Zenith Radio Corp475 U.S. 574, 587 (1986));
see alsorolan v. Cotton134 S. Ct. 1861, 1866 (2014) (“[A] cdaunust view the evidence ‘in
the light most favorable tthe opposing party.” (quotingdickes v. S.H. Kress & G898 U.S.
144, 157 (1970))).
ll.  ANALYSIS

A. ADEA Standards

The ADEA “makes it unlawful for an employer to take adverse action against an
employee ‘because of such individual’s ageGtoss v. FBL Fin. Servs., In&d57 U.S. 167, 167

(2009) (quoting 29 U.S.C. § 623(a)). It alsolgbits an employer from failing or refusing to



hire a prospective employee becaos$ her age. 29 U.S.C. 8§ 628@. To estalbsh a disparate-
treatment claim under the ADEA, a plaintiffdye the burden of proving by a preponderance of
the evidence that her age was the “but-fratise of the adversanployment actionGross 557
U.S. at 177. “The burden of persuasion does rfittelthe employer tol®ow that it would have
taken the action regardless of age, even whplaiatiff has produced some evidence that age
was one motivating factor in that decisiond. at 180.

A plaintiff can meet this burden by presentieither direct or circumstantial evidence.
Id. at 177-78. Direct evidence is that which “prothesexistence of a fact without requiring any
inferences.” Scheick v. Tecumseh Pub. $@%6 F.3d 523, 530 (6th Cir. 2014) (quotiRgwan
v. LockheedMartin Energy Sys., Inc360 F.3d 544, 548 (6th Cir. 2004)). “[l]f believed, [it]
requires the conclusion that lawful discrimination was at &st a motivating factor in the
employer’s actions.”Geiger v. Tower Autp579 F.3d 614, 620 (6th Cir. 2009) (quotiWgexler
v. White’s Fine Furniture, In¢.317 F.3d 564, 570 (6th Cir. 2008n banc)). Determining
whether a statement constitutes direct evidence of age discrimination requires an evaluation
based on the following factors:

(1) whether the statements were made lmecision-maker or by an agent within

the scope of his employment; (2) whetlibe statements were related to the

decision-making process; (3) whether the statements were more than merely

vague, ambiguous or isolated remarks; @)dvhether they were made proximate

in time to the [adverse employment action].
Peters v. Lincoln Elec. Co285 F.3d 456, 478 (6th Cir. 2002) (citi@poley v. Carmike
Cinemas, Ing.25 F.3d 1325, 1330 (6th Cir. 1994))No single factor is necessarily dispositive

and courts should “tak[e] all oféhcircumstances into accountPeters 285 F.3d at 478.

> Because the Sixth Circuit first “expresslyeipd out these considerations as a formal
standard” inCooley v. Carmike Cinemas, Inthe Court refers to it as th€6oleytest.” 25 F.3d
at 1330.



Circumstantial evidence “is proof that doeet on its face establish discriminatory
animus, but does allow a factfinder to draw a@eable inference that discrimination occurred.”
Geiger, 579 F.3d at 620 (quoting/exler 317 F.3d at 570). Plaintiffs who rely on circumstantial
evidence to prove age discrimiiman must satisfy the four-pakicDonnell Douglagest:

[A] plaintiff first must esthlish a prima facie case bjx@wving that (1) he was at

least 40 years old at the timéthe alleged discriminain, (2) he was subjected to

an adverse employment action, (3) was otherwise qualdd for the position,

and (4) the successful djgant was substaiatly younger than the plaintiff.

Bush v. Dictaphone Corpl61 F.3d 363, 368 (6th Cir. 1998e generally McDonnell Douglas
Corp. v. Green41l U.S. 792 (1973). Once a plaintifiieets this burden, the employer must
“articulate a legitimate nondigminatory reason for the daerse employment action.”
Schoonmaker v. Spartan Graphics Leasing, LB@5 F.3d 261, 264 (6th Cir. 2010). If the
employer is able to do so, the burden shifts lacthe plaintiff to demonstrate that the reason
given by the employer is “a mere pretext for intentional age discriminatidth.” Keeping
consistent withGross this burden-shifting framework does radtsolve a plaintiff of his ever-
present responsibility to prove that age was ‘thut for” cause of the adverse employment
action. Id. (quotingGeiger, 579 F.3d at 620).

These two “evidence paths are mutually exclusive; a plaintiff need only prove one or the
other, not both.”Scheick 766 F.3d at 52@quotingKline v. TVA 128 F.3d 337, 348-49 (6th Cir.
1997)). Under both frameworks, “[tlhe ultimag@estion ... is whethdahe plaintiff was the
victim of intentiond& discrimination.” Reeves v. Sanderson Plumbing Probg, 530 U.S. 133,
153 (2000).

B. Pipkin's Age-Related Comment Duing the Interview with Plaintiff

Smith argues that Cherrie Pipls remark during their intei®w, which Plaintiff recounts

as “you're 64, how much longare you going to work,” conigiites direct emence of age



discrimination. Accordingly, the Court analyzéss statement under the framework provided by
Cooley See?5 F.3d at 1330.
1. Identity of the speaker and relaion to the decision-making process

“In assessing the levancy of a discriminatory remark, W@ok first at the identity of the
speaker.” Ercegovich v. Goodyear Tire & Rubber Cd54 F.3d 344, 354 (6th Cir. 1998).
Cherrie Pipkin was the superintendent at the time of the intefvidwcording to Troy Kilzer,
while others may provide feedtla and participate in the imeews of candidates, “the
superintendent makes the decision about whobailhired.” (Kilzer Dep. at 24:2-3, D.E. 32-3;
see alsad. at 23:17-20 (stating that tliecision to interview certaioandidates “rests with the
superintendent”).) This evidence establisttest Pipkin qualified as both a “decision-maker”
and “an agent [of Defendant acting] within teeope of [her] employment,” as she made the
statement at issue during the intervievaafandidate for the open teaching positiBeters 285
F.3d at 478. The parties do not agpt® dispute this point.

The comment also “related to the decision-making process.” First, the attendant
circumstances of the statement’s utterance redfl@etevance to the hiring process. Rather than
an offhand comment in the hallway, Pipkin mdke statement during an interview for an open
teaching position with a qualified candidate. Defertdmplicitly concedes that the content of
the statement related to the dgoin-making process by arguing tliatcompany has a legitimate
interest in learning its employees’ plans for the futuréD.E. 31-1 at 14 (quotin§olosi v.
Electri-Flex Co, 965 F.2d 500, 502 (7th Cir. 1992)). Byaking a note of Plaintiff's age and

inquiring about his plans for tieement, Pipkin was attemptirtg determine how much longer

® Pipkin retired in Ju2014, and Troy Kilzer, who previdysserved as the principal of
Chester County High School, assumed the positiosupgrintendent. (Kilzer Dep. at 8, D.E.
32-3)



Plaintiff planned to work, a consideration she thought relet@rthe qualifications for the
position.

2. Whether the statement was more @in merely vague, ambiguous, or
isolated

The CCBOE contends that Pipkénfemark concerned retirement, not age, and therefore
does not relate to age at all. “[A]n aspecenfployment that could correspond to age . . . could
be a legitimate basis to distinguish among @ygés ... as long as the other feature is
‘analytically distinct’ from age.” Sharp v. Aker Plant Servs. Grp., In€26 F.3d 789, 799 (6th
Cir. 2013) (quotingHazen Paper Co. v. Biggin®07 U.S. 604, 611 (1993)). Because “an
employer can take account of one while ignoring tther ... it is incorrect to say that a
decision based on years of service [for example] is necessarily ‘age badadéh Paper507
U.S. at 611. This type of distinction can be mbhdeveen an individual’'s age and the number of
years until retirement, as “a stilone reference to retiremeddes not necessarily invoke age.”
Hale v. ABF Freight Sys., Inc503 F. App’x 323, 331 (& Cir. 2012). InWoythal v. Tex—Tenn
Corp, 112 F.3d 243 (6th Cir. 1997), the Sixth Citcaifirmed summary judgment against the
plaintiff where the defendant gnoyer repeatedly asked him abds plans for retirement, “to
the point that [the platiff] believed he was being pressuredretire.” 112 3d at 247. The
court “found Woythal's argument unavailing, irrde part because no one at Tex—Tenn made
direct references to Woythal’'s ageSharp 726 F.3d at 799-800.

The statement at issue in tlosse is not as vague or agiopus. According to Plaintiff's
version of events, Pipkin dirtg referenced his age by sayingot’re 64 ....” Unlike a mere
inquiry into retirement plans, i statement does not require an inference in order to conclude

that Pipkin considered age as a motivating factdre Sixth Circuit held in a similar case that



“62” is synonymous with “age.” If [supeisor] Laney had simply inquired into

[plaintiff] Hale’s retirement status orated that Hale had been at ABF “long

enough” without any attendant referencéitoage, this case may well have fallen

under the logic oHazen Paperwhich instructs that “it is incorrect to say that a

decision based on years of servicenecessarily ‘age based.” But Laney’s

alleged statement shows that her gsieci was based not on an age-correlated

factor but on age itself.
Hale, 503 F. App’x at 332 (citation omitted) The cases cited by Defendanin on this critical
point. Colosi v. Electri-Flex C9.965 F.2d 500 (7th Cir. 1992),nrolved employer inquiries
into the employee’s retirement plans, ahdre was no direct discussion of ageSharp 726
F.3d at 800. InRowan v. Lockheed Martin Energy Systems,, Itte court found that the
defendant’s legitimate “concern about impendintyreésments of nuclear smntists and skilled
workers is not the same as a bias agamgs,” making an “analytical[] distinct[ion]” under
Hazen Paper 360 F.3d at 548.

In Shorette v. Rite Aid of Maine, Inc55 F.3d 8 (1st Cir. 1998), the First Circuit
characterized a district manager’s inquiry ittie plaintiff employee’s age and retirement plans
as “a textbook example of an isolated remarictvldemonstrates nothing.” 155 F.3d at 13. The
court explained that it did so not because ef ¢bntent of the statement, however, but because
the plaintiff had “adduced no evidence that [di$tmanager] Hughes had authority to determine
whether [plaintiff] Shorette was to be retain®d Rite Aid, nor that Hughseplayed any role in
the decision to demote Shorette to key cashietd. By contrast, Cherrie Pipkin, as

superintendent, did have the authority to determine whether Plaintiff would be hired as the new

auto tech teacher. Indeed, she was the prim@cision-maker involved in the hiring. This case

" While Pipkin’s statement is not as damning as the supervisor's statemidalejrit
nevertheless constitutes directdmnce showing that Pipkin’s coarns about Plaintiff's number
of years left in the workfae were based on his ag8ee id.at 331 (“He is gaig to leave here
when he is 62. | am going toest it. He hasden here long enough, ahd is going to go on
his social security.”).
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is relevant to the first factor of tli@oleytest, rather than the third, and even in that context does
not support Defendant’s argument.

Returning to the wording of the third factor of t@eoleytest, Pipkin’s remark was not
isolated, as Plaintiff has algwesented evidence of age-relatednments made by the previous
auto tech teacher, Harvey Rimmer, and eitRgkin or Troy Kilzerduring James Carter’s
interview for the same positionSéeinfra Sections C-D.)

3. Proximity in time to the adverse employment action

Pipkin’s comment occurred dag her interview withPlaintiff in January of 2012, while
the final decision to hire James Carter was matle until late April. Time periods in which
courts have found too remote incudne year prior to terminatioRhelps v. Yale Sec., In©86
F.2d 1020, 1026 (6th Cir. 1993), a three-yearqgoeover which two remarks were made,
McDermott v. Cont’l Airlines, In¢.339 F. App’x 552, 556 (6th €i2009), and “one stray
statement allegedly made seven yearf®reethe adverse decisions . .. Rowan 360 F.3d at
549. Here, the exact date of the comment le&s ldetermined. Moreover, the interview took
place during the period in which the position ofcatech teacher remained open and the Board
was actively soliciting applicatiorend candidates. On balance, thaistor also cuts in favor of
Plaintiff.

Taking into account all of the circumstancasrounding the comment, superintendent
Pipkin’s explicit reference to Plaintiff's age condtitsi direct evidence @ge discrimination. It
occurred during their only personal meeting, i tontext of a hiring discussion, during the time

the Board was seeking to fill the position.
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4. The factual dispute as to the comment itself

While Defendant admits that Pipkin askethintiff how long he intended to work, it
denies that Pipkin explicitly ferenced his age at all. rlruling upon a Rule 56 motion, a
District Court must resolve any factual issuwéscontroversy in favor of the nonmoving party
only in the sense that, where the facts specifically averred by that party contradict facts
specifically averred by the movant, thition must be denied.” (quotingijan v. Nat'l Wildlife
Fed, 497 U.S. 871, 888 (1990) (interrpplotation marks omitth). In this instance, both parties
have alleged contradictoryadts and supported them with pdsition testimony. A factual
dispute therefore exists, and if it is a “genuthgpute” under Rule 56ummary judgment must
be denied.

C. Rimmer’s Email to Pipkin

The Court need not consider whether gk comment, standing alone, would be
enough for Plaintiff to defeat sumary judgment, as &htiff advances adtional evidence of
age discrimination, viz., Harvey Rimmer’'s statamhin an email to Cherrie Pipkin regarding
James Carter that “I think a youmgstructor will be a great ast to the automotive program.”
“[W]here the plaintiff presents evidence of multiglscriminatory remarks or other evidence of
pretext, we do not view each discrimiogy remark in isolation . . . ."Ercegovich 154 F.3d at
356. Again, the Court turns to thi@ooley test to determine whether this constitutes direct
evidence of age discrimination.

1. Rimmer’s role in the decisional process

The identity of the speaker & more nuanced issue here than with Pipkin’'s statement.

“[S]tatements by nondecisionmakers, or staénts by decisionmakers unrelated to the

decisional process itself [can not] suffice to sgtibfe plaintiff's burden . ..” of demonstrating
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animus.” Bush 161 F.3d at 369 (quotingrice Waterhouse v. Hopking90 U.S. 228, 277
(1989) (O’Connor, J., concurringfalterations in original)see also Scheick’66 F.3d at 531
(“[A] statement by supervisor with no involvement in the decision was not direct evidence of age
discrimination.” (citingBrown v. Packaging Corp. of An338 F.3d 586, 589-90 (6th Cir.
2003)))® On the other hand, “[d]iscriminatory remarks by decision makers and those who
significantly influence the decision-making opgess can constitute direct evidence of
discrimination.” Sharp 726 F.3d at 798. In evaluating theias of a non-decision maker, “a
biased employee’s ‘position [of] influence’ is probative of that employee’s ability to influence
the ultimate decisionmaker.Chattman v. Toho Tenax Am., In686 F.3d 339, 353 (6th Cir.
2012) (quotingErcegovich 154 F.3d at 355). This includdey example, being “involved in
some parts of the discussion” regagithe adverse employment actioGhattman 686 F.3d at
353.

During the hiring proces®immer personally met with botPlaintiff and Carter when
they observed his classes.intiher Dep. at 29:18-19, D.E. 32<ke alsdCarter Dep. at 25:14—
20, D.E. 32-5 (discussing several separatetimge between Carter and Rimmer).) More
importantly, Rimmer’s email, in which he wroté think a young instructor will be a great asset
to the automotive program,” was not unsolidite Rather, Pipkin affirmatively sought out
Rimmer’s opinion of one of the candidatesdalater thanked him for providing her with
feedback. (D.E. 32-4 at 73). According to Rinnjiike two also had “veal conversations” that
regarded Plaintiff and related tbe decisional process. (Rimer Dep. at 39:10, D.E. 32-4.)
Pipkin’s deposition testimony is consistent wRimmer’'s account, as she confirms that she

sought out his opinion and knew tHae had some working relatiship with Mr. Carter . . .

8 Rather, “statements made by nondecisionmakersre more appropriately analyzed as
circumstantial evidence.Geiger, 579 F.3d at 622 (citingowan 360 F.3d at 550).
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during that particular school ge” (Pipkin Dep. at 142:16—-18.E. 32-1.) While high school
teachers may not typically have a hand in selecting their replacements, the evidence presented to
the Court supports a reasonalitderence that Rimmer had a significant influence in the
decision-making process of hiringethew auto tech teacher.

2. Other factors under Cooley

Addressing the second prong of tl®oley test, while Rimmer's comment did not
concern Plaintiff specifically, it directly related to the decision-making process of filling the
position to which he applied. Situationally, Rimmwas replying to a direct request from a
superior regarding his opinion of one of thadidates, about whom he had personal knowledge.
Substantively, Rimmer’s email contained a glogvrecommendation of Carter and laid out,
point by point, the reasons why he thought &awtas qualified for the position, including his
youth. While this comment did not concern Plfirttirectly, it providedan age-based contrast
with Plaintiff. Temporally, the email exchge between Pipkin and Rimmer occurred on April
11, 2012, roughly three weeks before Carter wiecwsl as the new automotive technology
teacher. Two of the three candidates for the position were interviewed during that time.

As for the third factor of th€ooleytest, Rimmer's comment is not vague or ambiguous
in the sense that it explicitly references ag&hether it demonstrates discriminatory animus,
however, is less clear. I8harp v. Aker Plant Services Group, |nihie court found that the
plaintiff's supervisor “informéd Sharp he had picked [anothemployee to train for a new
position] because he was younger than Shansptiich constituted direct evidence of
discrimination. 726 F.3d at 800. $theick v. Tecumseh Public Schpthie court held thus:

In contrast, McAran’s other two statente@about wanting “someone younger” are

not ambiguous and, if believed, do not requan inference to conclude that age

was the but-for cause of the decision ttenew Scheick’santract. First, the
statements by McAran to Scheick &ebruary 26 and March 15, respectively,
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represent direct references to a§ee Sharp v. Aker Plagervs. Grp., In¢.726

F.3d 789, 794 (6th Cir.2013) (involving statement “we want someone younger”).

Moreover, the statements are not ambigudespite the lack of an explicit

statement that “the Boaratanted someone younger.

766 F.3d at 531. Rimmer's comment, while a direéérence to age, is not as explicit as the
statements found to constitute direct evidencgharpandScheick In context, Rimmer clearly
mentions Carter’s relative youth aspositive trait, but does not go far as to declare that the
Board should hire a young persontloat younger people are more qualified.

Whether Rimmer’s comment constitutes direcidence of age discrimination is a close
guestion. Considering the totality of the circumstances, a€dloéeytest requires, Rimmer’s
comment possesses a more intdireharacter for several reasons. Rimmer, while still
substantially involved irthe decision-making process, wast the primary decision-maker, the
comment itself was not as explicitly discriminat@y others cited by the Sixth Circuit, and the
comment was made about Carter eatthan Plaintiff. Howevethe Court need nanalyze this
comment in isolation, as Plaintiff has preseni¢her evidence of discrimination, and Rimmer’s
comment does explicitly reference age as aitipesfactor in the context of evaluating a
candidate’s qualifications. On balance, the Cbods that the comment does qualify, albeit just
barely, as direct evidena# age discrimination.

D. The Age-Related Comment During Carter’s Interview

Finally, Plaintiff briefly notes that James Carter’s interview for the auto tech teaching
position also included a direct reference to ad@uring Carter's deposition, he was asked if
either Pipkin or Kilzer evemiguired about his age during theihg process. (Carter Dep. at
101-02, D.E. 32-5.) Carter respoddéat he had been asked during his formal interview how

old he was. Ifl. at 102:4-5.) He could not, howevermember which individual, Pipkin or

Kilzer, had asked the questiamr its exact wording.|d. at 102—-03.) Cartersest guess leaned
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toward Kilzer as the speaker, with thenggk worded as, “well, | see you're 42.Id(at 102:23—
24;see idat 103:6 (“[l]t's something along ¢hlines of that . . . .").)

The vagueness of Carter’s testimony makedficdlt to meaningfullyengage in the full
rigor of analysis undeCooley Nevertheless, because the adateel comment clearly related to
the hiring action at issue and came from either the primary decision-maker (Pipkin) or an agent
of Defendant who occupied a redat “position of influence” (Kiler), the Court finds that this
evidence, at very least, “buttresse[s] other ewad of discrimination” alleged by Plaintiff.
Ercegovich 154 F.3d at 356ee Wells v. New Cherokee Cof8 F.3d 233, 237 (6th Cir. 1995).

E. Other Arguments of the Parties

Defendant claims that Plaintiff was not sl for the position of auto tech teacher for
reasons other than age, while Plaintiff claims thate alternative bases are pretextual, specious,
or shifting justifications meant to conceal artuat discriminatory animus. In general, the
parties argue at length in their respective filinggler the circumstantial evidence framework.
Because Plaintiff has presented direct evidexicaye discrimination, the Court does not engage
in a McDonnell Douglasanalysis, as the two evidence paths are mutually excluSebeick
766 F.3d at 529. Nor it would be appropriatetf@ Court on summary judgment to “weigh the
evidence and determine the truth of the matt&nterson477 U.S. at 249.

V.  CONCLUSION

Plaintiff has alleged, with adequate suppatt this stage, direct evidence of age
discrimination. Taking it together with the othmeces of evidence prsted, and viewing them
in the light most favorable to &htiff, the Court concludes thatreasonable jury could find that

age was the “but-for” cause of the adversgleyment action and return a verdict for the non-
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moving party. Because a genuidspute of material fact exists, summary judgment is not
warranted.

For the reasons stated above, Defendan¢8on for summary judgment is DENIED.

IT IS SO ORDERED this 31st day of October, 2016.

s/J. DANIEL BREEN
CHIEF UNITED STATESDISTRICT JUDGE
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