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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

MICHAEL PITTMAN,

)
)
Maintiff, )
)
VS. ) No.15-1290-JDT-egb
)
CHAD COX, ET AL., )
)
Defendants. )

ORDER DISMISSING COMPLAINT,
CERTIFYING AN APPEAL WOULD NGO BE TAKEN IN GOOD FAITH,
NOTIFYING PLAINTIFF OFAPPELLATE FILING FEE AND
NOTIFYING PLAINTIFF OF RESTRICTIONS UNDER 28 U.S.C. § 1915(9)

On December 3, 2015, Plaintiff Michael Pittm@®ittman”), an inmate at the Henry
County Correctional Facility (“Jdil in Paris, Tennessee, filedpmo secivil complaint. (ECF
No. 1.) After Pittman filed the required docurtegion (ECF Nos. 4 & 7), the Court issued an
order on December 31, 2015, granting leave to proicefima pauperisand assessing the civil
filing fee pursuant to the Prison LitigatidReform Act (“PLRA”), 28 U.S.C. 88 1915(a)-(b)
(ECF No. 8). The Clerk shall record the Defendants as attorney Chad Cox and the law firm of
Clark and Cox, PLLC.

I. The Complaint

Pittman alleges that in October 2015, ded his fiancee retadnl Defendant Cox to
represent Pittman “concerning a time reductiorremtuction of sentence.” (ECF No. 1 at 2.)
Thereafter, one of Cox’s associates led thenbdlieve that Cox had Pittman’s file and was

working on his case. Id.) However, Pittman alleges that after a month Cox still had not
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followed up with him or his fiancee, had not obtained any pertinent documents about the case,
and had not visited Pittman at the Jaild. @t 2-3.) Pittman states that he and his fiancee paid
Cox $1,000.00i¢. at 3), which Cox allgedly accepted “under faspretense, insufficient
counseling, and [e]ntrapmentid( at 2). Pittman contends this has caused him great stress,
anxiety, and mental pain and suffering and thabnstitutes cruelral unusual punishment and
discrimination. [d. at 3.) The reliefeught is not specified.

II. Analysis

A. ScreeningandStandard

The Court is required to screen prisoner clamps and to dismiss any complaint, or any
portion thereof, if the complaint—

(2) is frivolous, malicious, or fis to state a claim upon which relief
may be granted; or

(2) seeks monetary relief fromdafendant who is immune from such
relief.

28 U.S.C. § 1915A(b); see alg8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in tese states a claim on which relief may be
granted, the court applies standards under Federal Rule of Civil Procedu)@®)12(s stated in
Ashcroft v. Igbal556 U.S. 662, 677-79 (2009), andBall Atlantic Corp. v. Twomb]y650 U.S.
544, 555-57 (2007)Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting all well-
pleaded allegations in the complaint as true Qbert ‘consider[s] the faaal allegations in [the]
complaint to determine if they plausfbsuggest an entitleemt to relief.” Williams v. Curtin
631 F.3d 380, 383 (6th Cir. 2011) (quotifgpal, 556 U.S. at 681) (alteian in original).
“[P]leadings that . . . are no maitean conclusions . . . are notided to the assumption of truth.

While legal conclusions can provide the framekvof a complaint, they must be supported by



factual allegations.” Igbal, 556 U.S. at 679see also Twomhbly550 U.S. at 555 n.3 (“Rule
8(a)(2) still requires a ‘showing,’ rather than ariket assertion, of entitlemigto relief. Without

some factual allegation in the complaint, it is hard to see how a claimant could satisfy the
requirement of providing not onlyair notice’ of the nature othe claim, but also ‘grounds’ on
which the claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d
at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factuglifrivolous under88 1915A(b)(1) and
1915(e)(2)(B)(i) is aeparate issue from whether itidao state a @im for relief.
Statutes allowing a compldito be dismissed as ¥olous give “judges not only
the authority to dismiss a claim based on an indisputably meritless legal theory,
but also the unusual power to pierce thi¢ eethe complaint'sactual allegations
and dismiss those claims whose fattiantentions are clearly baselesieitzke
490 U.S. at 327, 109 S. Ct. 1827 (intetprg 28 U.S.C. § 1915). Unlike a
dismissal for failure to state a claim, where a judge must accept all factual
allegations as trudgbal, 129 S. Ct. at 1949-50, a juddees not have to accept
“fantastic or delusional” faactl allegations as true in prisoner complaints that are
reviewed for frivolousness\eitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to less strént standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.'Williams 631 F.3d at 383
(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Pro selitigants and prisoners
are not exempt from the requirementgted Federal Rules of Civil Procedur@/ells v. Brown
891 F.2d 591, 594 (6th Cir. 198%ee also Brown v. Matauszako. 09-2259, 2011 WL
285251, at *5 (6th CirJan. 31, 2011) (affirming dismissal pfo secomplaint for failure to

comply with “unique pleading requirements” andtistg “a court cannot feate a claim which [a

plaintiff] has not spelled out in his pleading™) (quoti@ark v. Nat'l Travelers Life Ins. Cp.



518 F.2d 1167, 1169 (6th Cir. 1975))téaation in original);Payne v. Sec’y of Treas/3 F.
App’x 836, 837 (6th Cir. 2003) (affirmingua spontelismissal of complaint pursuant to Fed. R.
Civ. P. 8(a)(2) and stating, “[n]eithénis court nor the district court is required to create Payne’s
claim for her”);cf. Pliler v. Ford 542 U.S. 225, 231 (2004) (“Disttijudges have no obligation
to act as counsel or paralegapto selitigants.”); Young Bok Song v. Gipsot23 F. App’x 506,
510 (6th Cir. 2011) (“[W]e decline to affirmativefgquire courts to ferret out the strongest cause
of action on behalf gbro selitigants. Not only would that dy be overly burdensome, it would
transform the courts from neutialbiters of disputes into advoeatfor a particular party. While
courts are properly chged with protecting the rights o&ll who come before it, that
responsibility does not encompaadvising litigants as to whdegal theories they should
pursue.”).
B. Title VI Claim

Pittman’s complaint is filed pursuant totl€i VI of the Civil Rights Act of 1964, 42
U.S.C. 8§ 2000d, which provides that “[nJo pergorthe United States shall, on the ground of
race, color, or national origin, be excluded fromtipgoation in, be denied the benefits of, or be
subjected to discrimination under any program awayg receiving Federalinancial assistance.”
However, Plaintiff does not allegbat he was discriminated agsi on the basis of his race,
color or national origin. Furthemne, Plaintiff does not allegedheither Cox or his law firm,
Clark and Cox, PLLC, receives Federal financialsaasce. Therefore, he has failed to state a
claim under Title VI. See Torrespico v. Columbia CplNo. 97 C 8881, 1998 WL 703450, at
*16-17 (N.D. lll. Sept. 30, 1998) (Title VI plaintifinust allege that the entity receives federal

financial assistancelsrimes v. Superior Home Health Care of Middle Tenn., 929 F. Supp.



1088, 1092 (M.D. Tenn. 1996) (Title VI claim requiresaiptiff to allege racial discrimination
and that the entity receives federal assistance).
C. 8 1983 Claim
Although Plaintiff has not specifically refereed 42 U.S.C. 8§ 1983 in the complaint, the
Court will also consider whether hesha § 1983 claim. Section 1983 provides:
Every person who, under color ahy statute, ordinance, regulation,
custom, or usage, of any State or Territorythe District of Columbia, subjects,
or causes to be subjectedyecitizen of the United States or other person within
the jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constituticand laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress, except that in
any action brought against a judicial offider an act or omission taken in such
officer's judicial capacity, injunctive relief shall not be granted unless a
declaratory decree was violated or @eatory relief was unavailable. For the
purposes of this section, any Act obrigress applicable exclusively to the
District of Columbia shall be considerdd be a statute of the District of
Columbia.
To state a claim under 42 U.S&1983, a plaintiff must allege tnelements: (1) a deprivation
of rights secured by the “Constitution and laws” of the United States (2) committed by a
defendant acting under color of state ladickes v. S.H. Kress & C0398 U.S. 144, 150
(1970).
Plaintiff has no claim against the privatiorney Defendants under 42 U.S.C. § 1983.
“A 8§ 1983 plaintiff may not sa purely private parties.Brotherton v. Clevelandl73 F.3d 552,
567 (6th Cir. 1999). Thus, “[ijn order to be sedtjto suit under § 1983, [a] defendant’s actions
must be fairly attribwble to the state.Collyer v. Darling 98 F.3d 211, 231-32 (6th Cir. 1997).
Attorneys, whether court appointed privately retained, do not act under color of state law for
purposes of § 1983.Smith v. Hilltop Basic Res., Inc99 F. App’'x 644, 6466th Cir. 2004);
Harmon v. Hamilton Cnty. Court of Common Ple&8 F. App'x 766, 767 (6th Cir. 2003)

(“Here, the defendant attorneys did not act wndelor of state law as privately retained



attorneys, although the acts allegeldtexd to state aot litigation.”); Otworth v. Vaderploggsl
F. App’x 163, 165 (6th Cir. 2003) (“Aawyer representing a client mot, by virtue of being an
officer of the court, a state actor under calbstate law within ta meaning of 8§ 1983."(atz v.
Chalker, 142 F.3d 279, 289 (6th Cir. 1998).

At most, Pittman has alleged a state-law claim of legal malpractice against the
Defendants. However, because all federal claims are being dismissed, the Court declines to
exercise supplemental jurisdiction oay claims arising under Tennessee |l&€ee28 U.S.C.

§ 1367(c)(3)-
lll. Standard for Leave to Amend

The Sixth Circuit has held that a districourt may allow a prisoner to amend his
complaint to avoid gua spontalismissal under the PLRALaFountain v. Harry 716 F.3d 944,

951 (6th Cir. 2013)see alsdBrown v. R.J, No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.

22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some
form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).
Leave to amend is not required where a deficiency cannot be d@rean 2013 WL 646489, at

*1; Gonzalez-Gonzalez v. United Sta@s7 F.3d 31, 37 (1st Cir. 200This does not mean, of

course, that eversua spontalismissal entered without prior tice to the plaintiff automatically

! The complaint sets out no independent biasithe Court to exersk jurisdiction over a
state-law claim against the Defentibased on diversity of citizengh Diversity of citizenship
means that the action is betwé‘eitizens of different State’s 28 U.S.C. § 1332(a). “To
establish diversity jurisdictiorgne must plead the citizenshapthe corporate and individual
parties.” Naartex Consulting Corp. v. Wait22 F.2d 779, 792 n.20 (D.C. Cir. 1988 also
Johnson v. New Yar815 F. App’x 394, 395 (3d Cir. 2009)g(pcuriam) (“To invoke diversity
jurisdiction, Johnson was requireddiead that he is atzen of a particular state and that the
defendants are citizens of dfdrent state or states.”panders v. Clemco Indug823 F.2d 214,
216 (8th Cir. 1987) (complaint did notqperly allege diversity jurisdiction)eys v. Lowe’s
Home Centers, Inc601 F. Supp. 2d 908, 912-13 (W.D. Mi@®09) (complaint and notice of
removal did not adequately estighl diversity jurisdiction). The complaint in this case does not
allege that the Defendants are citizens of a different state than Pittman.
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must be reversed. If it is crystal clear thia plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{Grayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002)in(“forma pauperisplaintiffs who file complaints
subject to dismissal under Rule 12(b)(6) shaaltkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahoheritless complaint that cannot be salvaged by
amendment comports with due process and doeminioige the right of access to the courts.”).
In this case, the Court finds tHative to amend is not warranted.

IV. Conclusion

The Court DISMISSES Pittman’s complaint failure to state a claim on which relief
can be granted, pursuant to 28 U.S.C. 88 19(®(8)(ii)) and 1915A(b)(1),and declines to
exercise jurisdiction over any state-law claipursuant to 28 U.S.C. § 1367(c)(3). Leave to
amend is DENIED.

Pursuant to 28 U.S.C. 81915(a)(3), the Cooutst also consider whether an appeal by
Pittman in this case would be taken in good failthe good faith standard is an objective one.
Coppedge v. United State369 U.S. 438, 445 (1962). The test for whether an appeal is taken in
good faith is whether the litigant seeks appellatgere of any issue that is not frivolousd. It
would be inconsistent for a distticourt to determine that aroplaint should be dismissed prior
to service on the Defendant, but has sufficient merit to support an appeaha pauperis See
Williams v. Kullman722 F.2d 1048, 1050 n.1 (2d Cir. 1983). Fhee considerations that lead
the Court to dismiss this case for failure tatsta claim also compel the conclusion that an
appeal would not be taken in good faith. Theref it is CERTIFIED, pursuant to 28 U.S.C.

§ 1915(a)(3), that any appeal in this maktg Pittman would not be taken in good faith.



The Court must also address the assedsofetme $505 appellatBling fee if Pittman
nevertheless appeals the dismissal of this case. A certification that ahiapym taken in good
faith does not affect an indigent prisoner plaintiff's ability to take advantage of the installment
procedures contained in § 1915(ee McGore v. Wriggleswortth14 F.3d 601, 610-11 (6th
Cir. 1997),partially overruled on other grounds by LaFountaifl6 F.3d at 951McGore sets
out specific procedures for implementing tR&RA, 28 U.S.C. § 1914)-(b). Therefore,
Pittman is instructed that if he wishes to take advantage of the installment procedures for paying
the appellate filing fee, he must colnmvith the procedures set outlilcGoreand § 1915(a)(2)
by filing an updatedn forma pauperisaffidavit and a cuent, certified copy ohis inmate trust
account for the six months immediately ggding the filing of the notice of appeal.

For analysis under 28 U.S.C. § 1915(g) of fattilings, if any, by Pittman, this is the
third dismissal of one of his cases asdious or for failure to state a claimThis “strike” shalll
take effect whenudgment is enteredColeman v. Tollefsqri35 S. Ct. 1759, 1763-64 (2015).

Section 1915(g) provides:

In no event shall a prisoner bring a tiaction or appeal a judgment in a civil

action or proceeding under this sectiorthié prisoner has, on 3 or more prior

occasions, while incarceratemt detained in any facility, brought an action or
appeal in a court of the United Stateattivas dismissed ondhground that it is
frivolous, malicious, or failgo state a claim upon which relief may be granted,
unless the prisoner is vadimminent danger aferious physical injury.
28 U.S.C. § 1915(g). Consequently, Plaintifinew barred from filing any further actioms
forma pauperisvhile he is a prisoner within the meéag of 28 U.S.C. 8 1918] unless he is in

imminent danger of serious physical injury. Theref if any civil action filed by Plaintiff while

he is incarcerated is not accoemged either by the entire civiiling fee or by allegations

2 See Pittman v. Henry Gd.:15-cv-1284-JDT-egb (W.D. Tenn. Oct. 26, 2016)
(dismissed for failure to state a clairRjitman v. Henry Co., et alNo. 1:15-cv-1262-JDT-egb
(W.D. Tenn. Oct. 25, 2016) (dismissed for failure to state a claim).
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sufficient to show that, at thieme of filing the action, he isn imminent danger of serious
physical injury, the complairwill be filed, but Plaintiff will berequired to rem the full civil

filing fee. If he fails to do so, the case will be dismissed, and the filing fee will be assessed from
his inmate trust account withorggard to the installméprocedures of the PLRA.

Plaintiff is cautioned that, if he attemptis evade the § 1915(g) restriction by filing
actions in other jurisdictions that are then transfd or removed to this district, the Court may
impose a monetary sanction in the full amount of the civil filing fee.

The Clerk is directed to prepare a judgment.

IT IS SO ORDERED.
g/ JamesD. Todd

AMESD. TODD
UNITED STATESDISTRICT JUDGE




