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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION
RICHARD DAVIS,
Plaintiff,
v Case No. 1:15-cv-01305-STA-egb
KOHLER CO.,

Defendant.

N N N N N N N N N N

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
AND DENYING JOINT MOTION TO CONTINUE AS MOOT

Plaintiff Richard Davis filedhis action against his formemployer Kohler Co., alleging
racial discrimination and retaliation in violaticof the Civil Rights Act of 1866, 42 U.S.C. §
1981, Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2008eseq. and the Tennessee
Human Rights Act, as codifieat Tenn. Code Ann. § 4-21-1@1seq(*THRA”"). Defendant has
filed a motion for summary judgmé (ECF No. 34.) Plaintifhas filed a response (ECF No.
38), and Defendant has filed a reply to theposse. (ECF No. 40.) Defendant’s motion is
GRANTED. The joint motion to continue thaat of this matter (ECF No. 45) BENIED as
moot.

Standard of Review

Summary judgment is proper “if the pleadings, depositions, answers to interrogatories,
and admissions on file, together witle affidavits, if any, show #t there is no genuine issue as
to any material fact and that the moving partgnstled to a judgment as a matter of law.” Fed.

R. Civ. P. 56(c). When deciding a motion $ommary judgment, the court must review all the
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evidence and draw all reasonable iafeces in favor of the nonmovaMatsushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986). In reviewing a motion for summary
judgment, the court views the evidence in thetligbst favorable to gfnnonmoving party, and it
“may not make credibility deterimations or weigh the evidenced.aster v. City of Kalamazgo
746 F.3d 714, 726 (6th Cir. 2014). When the motsosupported by documentary proof such as
depositions and affidavits, the nonmoving partyymat rest on his pleadings but, rather, must
present some “specific facts showing that there is a genuine issue for@eddtex Corp. v.
Catrett 477 U.S. 317, 322 (1986Eastham v. Chesapeake Appalachia, L.LG4 F.3d 356,
360 (6th Cir. 2014). These facts must be nbemn a scintilla of evidence and must meet the
standard of whether a reasorehpiror could find by a prepondeiee of the evidence that the
nonmoving party is entitled ta verdict in his favorAnderson v. Liberty Lobby, Inct77 U.S.
242, 252 (1986).

When determining if summary judgment gaopriate, the courhsuld ask “whether the
evidence presents a sufficient disagreement to require submission to a jury or whether it is so
one-sided that one party must prevail as a matter of lalvadt 251-52. The court must enter
summary judgment “against a party who failsnmbake a showing sufficient to establish the
existence of an element essentiathat party’s case and on whitttat party will bear the burden
of proof at trial.”Celotex 477 U.S. at 322.

Plaintiff’s Objections to Diendant’s Statement of Facts

As an initial matter, Plaintiff objects tany reliance by Defendant on the witness
statements or “Incident Reports” of Miche(Biffin, Brian Sorrell, Terry Hollingsworth, Kevin
Hubble, Jeremy Alfter, and BrniaJohnson and the imaéew notes of JefBennett, Defendant’s

Human Resources Manager at the time of thevaaleevents, to prove that Plaintiff caused the



incident that led to the termination of his @oyment. According to Plaintiff, the unsworn
statements of these witnesses and Bennetisview notes contain admissible hearsay and,
thus, do not set out facts thabuld be admissible in evidenes required by Fed. R. Civ. P.
56(c)(4). Plaintiff also contendbat the statements are unreleabecause they do not show that
the witnesses actually saw the eventsilgadp to the incident in question.

Federal Rule of Civil Procedure 56(c)(4) reqa an affidavit to be based on personal
knowledge:

An affidavit or declaration used taigport or oppose a motion must be made on

personal knowledge, set outcts that would be admissgbin evidence, and show

that the affiant or declarant is coetpnt to testify on the matters stated.
Fed. R. Civ. P. 56(c){4 see Mitchell v. Toledo Hosm®64 F.2d 577, 584-85 (6th Cir. 1992)
(district court properly disregarded affidagiibmitted in opposition to summary judgment that
was not based on personal knowledge and thahalicet forth facts that would be admissible
into evidence). Accordingly, Rule 56 affidavit must fairlypresent evidence that would be
admissible at trial, and it is the burden of thetypaubmitting the affidavits to demonstrate that
the witness has personal knowledge of the statements contained t8eeeitong v. Procter &
Gamble Mfg. Cq.2005 WL 1631033 *1 (W.D. Tenn. July 8005) (“Rule 56(e) requires that
“[sJupporting and opposing affidavits shall bedeaon personal knowledge, shall set forth such
facts as would be admissible in evidence, ahdll show affirmatively that the affiant is
competent to testify to the matters statedrein. These three requirements are mandatory.”
(citations omitted)). The court cannot rely madmissible hearsay as a basis for a summary

judgment decisionSee Alexander v. CareSouré&d6 F.3d 551, 558 (6th Cir. 2009) (“Hearsay

evidence ... must be disregarded.”)



Defendant has responded that the witheatestents and investigative report are not
inadmissible hearsay because the statements afamtd for the truth of the matter asserted
but, instead, as evidence of Defendant’'s good fadéhef that Plaintiff was terminated for a
legitimate, non-discriminatory reasd®ee Rhodes v. Standard Parking Co599 F. App’x 500,
506 (6th Cir. 2014) (discussing that a “statenthat is not offered to prove the truth of the
matter asserted but offered to show its effecthanlistener is not heansd) The Court agrees
with Defendant’s position and will consideretlstatements objected to by Plaintiff only in
determining the effect those statements had deridant when making the decision to terminate
Plaintiff. That is, do the objéed to statements show thatfBedant had a good faith basis to
terminate Plaintiff?

Statement of Material Facts

The parties have agreed that the follogvifacts are undisputefbr the purpose of
deciding this motion only, except as noted. (D&ft'snent of Mat. Fcts (“SOF”), ECF No. 34-2;
PI's Add. St'ment of Mat. Fcts (“ASOF”), ECRo. 38-1; Def's Rep. to PI's Add. St'ment of
Mat. Fcts (‘RASOF”), ECF No. 40-1.)

Kohler manufactures showeloors and other bathroom asseries at its Union City,
Tennessee, manufacturing plant. Kohlerwaten policies prohibiting race discrimination.

Kohler has a progressive discipline policy ilwmng several steps,dm “Notification” to
“Level I” to Level II” to “Level lll with Suspension” to “Terminatin.” Discipline progresses
along different paths for attendance and performance/misconduct. Disciplinary actions roll off
after a period of twelve monthbut only if no other discipline hdaseen issued in the interim.
Kohler may skip steps of discipline based the nature, severity, dncircumstances of the

infraction but may not do so in a discriminatory manner.



In addition to the progressive disciplipelicy, employee associates may be suspended
pending investigation of an incident if this done in a non-discriminatory manner. Such a
suspension remains in effect until Kohler comets investigation and deles whether to take
disciplinary action.

The term “PIV” refers to powered industrialhreles like forklifts. A Kohler associate is
required to have a PIV licensand to undergo PIV training befo being permitted to drive a
PIV.

Associates are required to immediatelpag any accident, including a PIV incident, to
management. When an associate is involved\V incident involvingoroperty damage, injury,
or both, the associate involved iretimcident is sent for a drug test, any associate injured is sent
for medical treatment, and amvestigation is conducted.

Initially, the supervisor of the associate géld to have caused the incident investigates
the matter, at times with the assistance of t3epecialist Brian Hays. Once the investigation is
complete, the matter is brought to the attention of higher levels of management. Human
Resources (“HR”) may be involved in a Pilwestigation if there is an injury.

As a general practice, if the investiga concludes that the associate followed
appropriate guidelines but thecident happened anyway, thesaciate typically will not be
disciplined. If the investigation concludes that the associate did not follow the appropriate
guidelines and/or did seething (or failed to do somethinghat caused the accident, the
associate will be disciplined.

While someone in HR usually signs off on written discipline, HR does not get involved in
PIV investigations unless someone is injucktting the accident or management seeks HR

advice.



When operating a PIV with a load that obstrubis driver’s view, the driver is required
to operate the vehicle backwards at a slow speed.

Kohler hired Plaintiff, an African Ameran male, on April 22, 2002, as a builder/packer.
Beginning in 2008 or 2009 through March 11, 2015, f@kaiwore his hair in long braids
(“dreads” or “dreadlocks”) aa symbol of and in honor of $iiAfrican-American heritage and
culture.

In November 2009, Plaintiff was moved toetliKohler Operating System Facilitator
position (“KOS Facilitator”). Senior Project Atyst Buddy Thompson placed Plaintiff in the
KOS Facilitator positiod. As KOS Facilitator, Plaintiff reorted to Thompson:; beginning in
2010 or 2011, he reported to Brian Halford; andina¢s, he also reported to the Plant Manager
Matt Wright.

In July 2013, Plaintiff was moved to the Team Leader 3 position. As a Team Leader,
Plaintiff was responsible for leading and moting a crew of associ@$ to meet production
goals while working safely and efficiently. Ri&iff was in a leadership position and viewed
himself that way. In the Team Leader pasiti Plaintiff reported to George Rogers, who
reported to Brian Halford. In &iresume, Plaintiff identified and described the job duties of the
KOS Facilitator and the Tealeader 3 as being the same.

On October 28, 2013, Kohler issuadnotification” write-up to Plaintiffor an incident
in which Plaintiff was operating a PIV in a manrbat resulted in property damage — broken
glass. Plaintiff contends that sbould not have received thigite-up because the incident was

due to a pothole in the floor. The written stagetnPlaintiff provided to Kohler in connection

! The parties dispute whether Thompson was soéslgonsible for making the decision to place
Plaintiff in the KOS Facilitator position avhether Manufacturing Manager Jeff Bennett and
Engineering Manager Dennis Amend participatethendecision. This dispats not relevant to
the Court’s decision.



with this incident does not reference a potraltbough Plaintiff testified in his deposition that
there was a pothole. Georgogers and Joe Chapman sigried notification write-up. Jeff
Bennett was not involved in the decistongive Plaintiff this write-up.

On September 19, 2014, Kohler issued a Lewalite-up to Plaintiff in connection with
an incident in which he was observed, oneatape, walking under a suspended load of
materials, which was a safety \atibn. Plaintiff admits that hehould have received the Level 1
write-up. The Level 1 we-up was signed by Georgeogers and Randy Workman. Jeff
Bennett was not involved in the decistongive Plaintiff this write-up.

On or about October 8, 201RJaintiff was involved in aother PIV incident which
involved broken glass. PH&iff did not receive anydisciplinary action rel@d to this incident
because the investigation revealed that it wase@ by a process failure and was not Plaintiff's
fault.

On March 11, 2015, there was another PI¥ident in which Terry Hollingsworth, a
Caucasian, reported to Barry Farlthat, while he was on a pallet jack stopped in the aisle,
Plaintiff was driving a forklift ad hit the pallet jack from betil. Hollingsworth reported that
the collision knocked him off the pallet jack amjured him. Hollingsworth’s injury required
first aid treatment but was not OSHA recordable.

According to Plaintiff, he was operating a forkli® move a load of cartons when he felt
a bump, which he assumed was the cargo sgiftPlaintiff maintains that his forklift was
stationary and not moving whdre felt the bump, although he svéetting his forklift straight
down vertically. According to Plaintiff, he didot report this incidento anyone at Kohler
because he did not know that he had hit anyone.

About forty-five minutes to one hour afteretiincident, Rogers and Brian Hays advised



Plaintiff that Hollingsworth had reported that PlEif had hit him. They told Plaintiff that he
needed to be drug tested. Plaintiff claimatthe had no knowledge that he was involved in a
PIV incident until this conversation.

Kohler conducted an investigation intoethncident. Initially, the investigation was
conducted by Rogers and Hays. On March2D15, Rogers obtained a written statement from
Plaintiff regarding the incidenh which Plaintiff stated:

| was dropping cartons off to cell in glgnated area lower fiks while still under

load | felt a bump. When | looked up | sdwrry H. with a load of tubs drive off.

| pulled out from under the load while Corey S. pushed cartons into place.

Also on March 11, 2015, Rogers and Hays obthwetten statements from Hollingsworth and
other associates Brian Sorrell, Kevin HubbBrjan Johnson, Jeremy Alfter, and Michelle
Griffin. Later, Bennett conducted interviews wikaintiff, Hollingsworth, Sorrell, and Griffin.

During his interview with BennettSorrell reported that “Ri@ard had a big load on his
forks. There was no way Richard could seeSbrrell’s written statement identified the parties to
the incident as “Forklift Driver A” and “Forkt Driver B,” without mentioning the names of
Plaintiff or Hollingsworth. Alhough Sorrell’'s written statemendibes not name the drivers,
during Bennett’s interview of Sorrell, Sorrell named Plaintiff and Hollingsworth as the drivers.

Griffin reported that she saw Plaintiff “diorklift with load of boxes driving forward
(could not see over load§.”She also reported that she sam lhooking to the side of his load.

She saw that Plaintiff “was going to run intorfyés load,” and she “hollered,” but “it was too

late.” She saw Hollingsworth “stunddland then put his arm on his back.

2 As noted previously, the statements ofdbelant’s witnesses are admissible only for the
purpose of deciding whether Defendant had a gatid basis for its belief that Plaintiff hit
Hollingsworth with his forklift and not to prowat Plaintiff did, infact, hit Hollingsworth.

® Griffin stated Plaintiff couldhot see above his load but waaring over to see around it. She
did not say that Plaintiffould not see around his load.
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Hubble and Alfter reported th#tey did not see the colis but observed the immediate
aftermath, including Hollingsworth ileng and/or grabbing his backJohnson reported that he
did not see the impact but heard the noise.

Farley’s report identified two direct causestloé incident — congestion in the area and
Plaintiff's driving forwardwith an obstructed view.

On March 11, 2015, Rogers presented Plaintith a write-up reflecting that he was
being suspended pending inveatign in connection with the laged PIV incidet. Plaintiff
refused to sign the document because he stated that he did not know exactly what had happened.

On March 12, 2015, Bennett interviewed Plaintdhcerning the incident and obtained a
written statement. Randy Workman was presenpéot of the interview. During the interview,
Plaintiff told Bennettjnter alia:

. He felt a bump. He didn’t know if he was hit by Terry.

. Terry had a load of tubs on hiis. Didn’t think anything about it.

. Backed out and no one was in the aisle.

. He normally drives forward.

. Claims that he could see over the cartand could see the aisle. He didn’t see Terry
until he felt a thud.

At his deposition, Plaintiff testified that he told Bennett that he could see the top of
Hollingsworth’s head “ovethe top of the load.”

During the interview, Bennett advised Plainttifit there were witnesses to the incident
who reported that Plaintiff couldot see over the load that Pl#inwas carrying on the forklift.
Plaintiff disputes that there were any such wages but not that Bennett told him that there were

witnesses.



Bennett had at least two dissions with Plaintiff regandg the incident — on March 12,
2015, and March 17, 2015. On both occasions, Hfagienied that he had done anything wrong.

Kohler requires an employee dng a PIV to have an unobstructed view.

If an investigation into a PIV incident concludes that the associate “followed the
appropriate guidelines,” thessociate is not disciplined.

Bennett notified Plaintiff of his termination during an in person meeting in Bennett’s
office on March 17, 2015. During the meeting, Benragtvised Plaintiff that he was being
terminated “because of the incident” and that is \weotocol that he be terminated. Defendant’s
stated reason for terminating Plaintiff whs alleged conduct in connection with the PIV
incident, including his violation oPIV policy, his failure to reporthe incident, his refusal to
take responsibility for #incident, and his dishonesty durithg investigation. Plaintiff disputes
that he violated any PIV poliayr that Kohler was reasonabledancluding that he did so.

The decision to terminate Plaintiff’'s @loyment was made byeff Bennett and Randy
Workman (General Supervisor — ManufacturingNo one expressly told Plaintiff that his
termination was based on his race.

Prior to the March 2015 incidé Plaintiff was at Level 1. Kohler skipped disciplinary
Levels 2 and 3 in terminating Plaintiff.

Kohler told the Tennessee Department of Lahat it terminated Plaintiff for an alleged
safety violation and PIV incident, for failure to report the alleged incident, and for denying that
the alleged incident occuder that he caused it.

After his termination, Plaintiff was replac@this Team Leader position by Ben Adams,
who is African American.

In June 2013, John Choate, an Assembly 3cés®) was involved im discussion with

10



Brian Hays in which he used the terms “kiss my ass” and “asshole.” Choate acknowledged his
misconduct and apologized twice. He was sndpd for three days and placed on final warning
for this conduct. He had no pending disciplioemisconduct when thisicident occurred.

In 2014 and 2015, Choate was involved in sévehd incidents thatesulted in broken
glass but no injuries t€hoate or other associates. Choate etermined to be at fault, and he
was disciplined.

Choate received the following progressmhgcipline in connection with PIV incidents
involving broken glass: 9/23/2014Netification; 11/12/2014 — Level | (Choate was determined
not to be at fault but he had had three incidein a short period - two of which he was
determined not to be at faul@ this discipline was issued tlmcument that); 2/26/2015 — Level
II. At no time was Choate moved to a “noh/Ppaosition for any reason, including because he
had too many PIV incidents.

Matt Covey had PIV incidents on April 30, 2010, May 25, 2010, and January 19, 2011.
Covey was “suspended pending investigation” for each of these incidents but was not terminated.
None of these incidents resulted in injury tam#er associate. At the time of these incidents,
Covey reported to Supasor Clint Worrell.

Each of the three Covey incidents involving/Rlresulted in broken gbs due to the rope
breaking while Covey was transporting the gldsst each of the incidents, Covey was drug
tested and was suspended pending investigation because the drug tests were initially positive.
After further review by the Medit&eview Officer, it was determ@d that the positive drug test
results were due to a medication Covey wastakiursuant to a valid @scription, and the drug
test was adjudget be negative.

Covey received a notificatioevel discipline for the incidd that occurred on April 30,

11



2010, based on the conclusion that he had not ireghe¢be rope prior to moving the glass.
Covey did not receive discipline in connection with the otiwey incidents because it was
determined that Covey had followed the requireatqmol and that the incidents were due to a
defect in the process.

When Plaintiff was disciplined for walking uada suspended load, Covey told Plaintiff
he also had done that befobeit no one had seen Covey doinguitjike Plaintiff who had been
observed on videotape.

Plaintiff believes that Kevin Hubble wascused of falsifying documentation regarding
production numbers and was only seisged for a half day as a rés®laintiff’'s belief is based
on conversations he had with arfer Kohler supervisor and twamworkers. There is no record
of any such allegations against Hubble oriavestigation of any such allegations against
Hubble. In August 2014, Hubble walisciplined in connection Wi an incident when a door
was mislabeled.

Adam Pruitt allegedly told Plaintiff he had meoincidents than Plaintiff and had been on
final warning at one time, but Plaintiff does r@tve any personal knowledge of this. Pruitt's
records reflect that he was involved in seVeincidents involving property damage, but
investigations into those incidents revealed that Pruitt was not at fault, and, thus, no discipline
was issued.

On January 8, 2015, Joe Reason was in a Back-Up Team lmssiton when he was
involved in a PIV incident whein he accidentally caught a temporary associate between a rack
and a tape machine. The associate was injotgdvas not hospitalized. At the time of this
incident, Reason reported to Supervisor Billy Smith.

Based on an investigation of the Reason incident, Kohler isguedtification level

12



warning to Reason because: Reafiad no pending discipline réfeg to PlV/safety incidents;
the incident was due, in part, to the fact tiat temporary associate was crouching down so that
Reason could not see him and the associate we@uiding Reason also could not see him; and
Reason immediately reacted tcetimcident with concern for ¢haffected associate and took
responsibility for his actions.

Randy Workman (Manufacturing Mager), George Rogers (Piaff's supervisor), and
Brian Hayes (Safety Managediscussed whether to immedibt suspend Plaintiff pending
investigation of the alleged March 2015 PIV oemt. HR Manager Bennett was informed of the
decision to suspend Plaintiff péing the investigation and sigh¢he employee contact record
regarding Plaintiff's suspension pending istrgation as an HiRepresentative.

Workman, Rogers, Hayes, and Bennett wewlired in the actual investigation of the
March 2015 PIV incident, while Workman and Haymarticipated in investigating Reason’s PIV
incident. Workman signed Plaintiff's suspensemd Reason’s notificain resulting from their
alleged PIVs with injuries. Bennett and Workmizoth participated in the decision to terminate
Plaintiff's employment retang to the March 2015 PIV indent. Bennett was involved in
Plaintiff's termination and was notified of therapletion of Reason’s Plihcident investigation
and that Reason’s discipline would consist onlyaafiotification for his PIV incident with an
injury.

Caucasian associate Steve Johnson was siesp@ending investigation effective August
7, 2014, based on allegations that he was taking excessive breaks. He remained on suspension
through August 18, 2014, when his employment tesisiinated. Johnson was terminated for
providing misleading information inrooinection with the investigation.

Caucasian associate Don Lane was suspkepdeading investigation effective October

13



12, 2014, based on his involvement in a PIV decit. He remained on suspension through
October 20, 2014, when his employment was terrathahccording to Defendant’s “Reason for
Separation,” his long suspension was due tabceptance of another job and failure to timely
return to complete the investigation.

Caucasian associate Matt Hoffman was sndpd pending investigation effective May
29, 2015, based on allegations of fraudulent actiuityhis time records. He remained on
suspension through June 5, 2015, when he wasnated. Hoffman hado pending disciplinary
action in his file at th time of his termination.

On one or two occasions, Brian Hays made cemtsiabout Plaintiff's hairstyle — that it
was “girlie” and that it lookedike Plaintiff had worms on hikead. Jeff Bennett (Caucasian)
also commented that Plaintiff's dreadlocks were “girlie.”

Bennett commented to Plaintiff that he wascomfortable with the relationship between
Plaintiff (African-American) and Brian Halfor§Caucasian), after Halford became Plaintiff's
direct supervisor. During PHiiff's issues with Ronnie Caal (an African-American who did
not have dreadlocks like Plaiif) that Plaintiff was supervising, Bennett responded to Plaintiff
that “we’ll move you before we’ll move im because obviously you're the problem.”

On one occasion, Workman (Caucasian) indictitatihe was surprised that Plaintiff was
selected for a KOS position (a possible steppingestto a supervisor position) and pointed to
Plaintiff's arm, which Plaintiff interpreted toean that Workman'’s surprise was due to the color
of Plaintiff’s skin.

Plaintiff got along well with Rogers, andetph were generally fine with each other,
notwithstanding that they would make jokes ancheents to each other. But, at times, Plaintiff

would tell Rogers that he was goingd6tfar” when making racial comments.
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On one occasion in 2014, Rogers was watching a video and there were “monkeys or
something” on the screen and Rogers said “IBathard, your cousin.Plaintiff did not report
this incident to HR or anyone in managemerKatler because Rogers, asupervisor, was part
of Kohlers management. Additionally, Pl&ih thought that Josh Barner, a temporary
supervisor, had withessed the incident.

On two occasions, in 2014, Rogers made a cemirabout Plaintiff’'s hair that he looked
like “Predator.” No one else in managemenH& made any negative derogatory comments
regarding Plaintiff's hairstyle.

Analysis

Plaintiff claims that he was terminated becaa$dis race in viation of Title VII, 8
1981, and the THRA and in retdl@an for having an interraciaielationship with a manager.
Plaintiff also claims that hipb reassignment from KOS Facilita to Team Leader violated 8
1981. Defendant contends that Plaintiff's teration claim fails because (1) he was not
replaced by or treated differently than similasijuated, non-protected associates and (2) Kohler
had a legitimate, non-discriminatory reason toniaate Plaintiff's employment and Plaintiff
cannot establish pretext. Defentlalso contends that Plaiffis job reassignment claim fails
because this was not an adverse employmemradtinally, Defendant coends that Plaintiff's
retaliation claim fails because (g did not engage in protected activity, (2) there is no causal
connection between any protected activity andidrisination, and (3) Kohler had a legitimate,
non-discriminatory reason to terminate his esgpient and Plaintiff cannot establish pretext.

Because Plaintiff has presented divect evidence of discriminatichthe Court will

* “ID]irect evidence is that édence which, if believed, requsé¢he conclusion that unlawful

discrimination was at least a motivatifagtor in the employer’s actions.Jacklyn v. Schering-
Plough Healthcare Prods. Sales Corp76 F.3d 921, 926 (6th Cir. 1999).
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analyze Plaintiff's claims under tihvdcDonnell Douglashurden-shifting framework.See White
v. Columbus Metro. Hous. Auth29 F.3d 232, 238 (6th Cir. 2008iterating that a plaintiff
can establish a claim of discrimination undéitle VII by producing either direct or
circumstantial evidence of discriminatiomda when a plaintiff proceeds on his claim using
circumstantial evidence, the court must useMo®onnell Douglagramework)?

To establish a prima facie claim of raciasclimination, Plaintiff mat demonstrate that:
(1) he was a member of a praet class; (2) he suffered advarse employment action; (3) he
was qualified for the position; and (4) a person outside of the protected class was treated more
favorably than he.See Clay v. United Parcel Serv., In801 F.3d 695, 703 (6th Cir. 2007). In
the context of a discrimination claim, anvadse employment action “requires a materially
adverse change in the termglaronditions of employmentWatson v. City of Clevelan@02 F.
App’x 844, 854 (6th Cir. 2006). The adverse chafwgpeist be more disruptive than a mere
inconvenience or an alteration of job respongiegi’ such as “ termination of employment, a
demotion evidenced by a decrease in wage orysalaa material loss dfenefits, ... or other
indices that might be unique a particular situation. Id. (quotingKocsis v. Multi-Care Mgmt.
Inc., 97 F.3d 876, 886 (6th Cir. 1996)).

Here, it is undisputed that Plaifitvas a member of protected class and that he suffered
an adverse employment action when he wamiteted from a position for which he was
gualified. However, to establishpsima facie case, he must also show that a person outside his

protected class was treated more favorably.

> Although Plaintiff has brougfitis claims under Title VII§ 1981, and the THRA, the Court
analyzes the claims together under the same standaegslackson v. Quanex Corf®1 F.3d
647, 658 (6th Cir. 1999) (notingah8 1981 claims are review&ahder the same standards as
claims of race discrimination brought under Title VIINJullins v. Goodyear Tire & Rubber Co.
291 F. App’x 744, 745 n. 1 (6th Cir. 2008) (“The THHR”a state law analogue to Title VII and
the statutes are analyzed identically.”).

16



If Plaintiff establishes a primiacie case, “the burden shitts the defendant to articulate
a ‘legitimate, non-discriminatory reas for the employment decision.Clay, 501 F.3d at 703.

If Defendant does so, “the burden shifts bacthwplaintiff to show that the reason put forth by
the defendant is pretextual, wh can be done by showing tithe proffered reason (1) has no
basis in fact, (2) did not actually motivatee defendant’s challendeconduct, or (3) was
insufficient to warrant the challenged condudd.”(quotation marks omitted).

To establish a prima facie claim of resion, a plaintiff mustshow that: (1) the
employee engaged in protectadtivity; (2) the employer had knowledge of this fact; (3) the
employee suffered an adverse employment actind;(4) there is a causal connection between
the protected activity and tlagverse employment actiorsee Abbott v. Crown Motor C@48
F.3d 537, 542 (6th Cir. 2003)guyen v. City of Clevelan@29 F.3d 559, 563 (6th Cir. 2000).
The causal connection must be proven by suffi@emdence to create an inference that, had the
plaintiff not engaged in his ptected rights, the defendanbwd not have taken the adverse
action.Id. If the plaintiff successfully establishegpama facie case, “a presumption of unlawful
retaliation arises and the burdenpobduction shifts to the defenutato rebut the presumption by
articulat[ing] some legitimate, nondraminatory reason for its action.Fuhr v. Hazel Park Sch.
Dist, 710 F.3d 668, 674 (6th Cir. 2013) (citatiamd internal quotation marks omitted),
abrogated on other grounds by Univ. of Tex. Sw. Med. Ctr. v. Nak3arS. Ct. 2517 (2013);
Fuller v. Mich. Dep’t of Transp 580 F. App’x 416, 423 (6th Cir. 2014). Then, if the defendant
successfully produces agiémate, nondiscriminatory reasofthe burden of production returns
to the plaintiff to demonstrate by a prepondeeaaof the evidence thatelproffered reason was a
mere pretext for discriminationPuhr, 710 F.3d at 675 (citingbbott 348 F.3d at 542).

Job Reassignment and Retaliation
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Plaintiff's response addresses only his claiat the was terminated because of his race.
(PI's Resp. p. 1, ECF No. 38.) He has napmnded to the portion of Defendant’s motion
seeking summary judgment on his claims thatvhs retaliated against for having an interracial
relationship with a manager or that his job re@ssient from KOS Facilitar to Team Leader in
2013 violated 28 U.S.C. § 1981Therefore, Defendant’s evidemon these claims is unrefuted.

Defendant’s evidence concemgithe job transfer showsatt) effective November 2009,
Plaintiff was placed in the Koét Operating System Facilitator position. In July 2013, then
Manufacturing Manager Joe Chapman decided to ndaimtiff out of the KOS Facilitator role
because he was not satisfied with Plaintijib performance. (SOF 1 19, 61, ECF No. 34-2.)
Plaintiff was reassigned to the Team Leader 3 mosivith no change in pay or shift. (SOF
62.) As a Team Leader, Plaintiff was responsibtdeading and motivating crew of associates
to meet production goals while working safehydeefficiently. Plaintiff undestood that this was
a leadership position. (SOF 1 19.)

The Court finds that Plaintiff's reassignmdram KOS Facilitator to Team Leader was
not an adverse employment action. As nodtdmbve, an adverse employment action is a
“materially adverse change in the terms or conditions of employment because of the employer’s
actions,”Michael v. Caterpillar Fin. Servs. Corp496 F.3d 584, 593 (6th Cir. 2007) (quotations

omitted), and “must be more disruptive tharmare inconvenience or an alteration of job

® Only § 1981 applies to this cause of action hse&Plaintiff's claim that his reassignment was
discriminatory is barred by the statutdiatfitations under Title VIl and the THR/Aee42 U.S.
Code § 2000e; T. C. A. § 4-21-311.

" In a footnote, Plaintiff maintains that theréasquestion of fact a® whether Plaintiff was

transferred from the prestigious KOS position thajhtiead to supervisor job to a Team Leader
position due to [] racial animus.” (PI's Resp. p.n&5.) Plaintiff makes this statement in the
context of whether the managerial employees ware involved in Plaintiff's termination had a
racial bias against Plaintiff and not as it relateBlaontiff's separate clm that the transfer itself
violated § 1981.
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responsibilities.” Kocsis 97 F.3d at 886 (citation omitted)Thus, reassignments or lateral
transfers without accompanying changes in salary, benefits, title, work hours, or material
responsibilities do not consttei adverse employment actiondn employee’s subjective
preference for one position over another is insu#fitito render a lateral transfer an “adverse
employment action.Momah v. DomingueZ39 F. App’x 114, 123 (6th Cir. 2007) (internal
citations omitted).

Here, the undisputed evidence shows thanBtés reassignment from KOS Facilitator
to Team Leader did not impact his pay, bengbtsshift, (SOF { 62, ECF No. 34-2), and the
positions had similar responsikigs. (SOF |1 16, 19, 21.) Whelescribing his employment
with Kohler on his resume, PIldiffi combined both positions intone with the same job duties.
(SOF 1 21.) Plaintiff's personal preference floe KOS Facilitator position is insufficient to
establish that his reassignmentswan adverse employment actioBee Hensley v. Rutherford
County, Tenn.2015 WL 1549272 at *8 (M.D. Tenn. 201&ranting summary judgment for
defendant when the plaintiff suffered no losk pay or benefits and only demonstrated a
subjective dissatisfaction with hang different job duties). Accomgly, Defendant is entitled to
judgment as a matter of law on Plaintiff's clathat his job reassignment violated § 1981.

Plaintiff's retaliation claim ao fails. Plaintiff contends that he was terminated in
retaliation for his friendship arsbcial relationship with Brian Hiard, his Caucasian supervisor.
However, he has not shown that he engage@ny protected activity or that any alleged
protected activity and his ternation were causally connected

An employee engages in protected activiityhe “has opposed any practice made
unlawful by” an anti-discrimination statute, drhe has “participat in any manner in an

investigation, proceeding, or litigation umean anti-discrimination statutedldrich v. Rural
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Health Serv. Consortium, In&679 F. App’x 335, 337 (6th Cir. 2014). Plaintiff has presented no
evidence that he opposed any practice otigyated in any investigation, proceeding, or
litigation involving an anti-discmination statute. Instead, Plaintiff relies on Defendant’s
perceived disapproval of Plaintiff's interracialeindship with Halford, which is not a “protected
activity” within the meaning of the anti-discriminan laws. Plaintiff's failure to establish that
he engaged in a protectediaity defeats his claim.See, e.g., Robbins-Foster v. Ohio Dep'’t of
Taxation, 2010 WL 3221905 at *6 (S.D. Ohio Aug. 12010) (finding thatthe plaintiff's
friendship with another employee who “got irdadispute with... the @ision manager” could
not “form the basis for a Title VII retaliation claim™Prichard v. Ledford 767 F. Supp. 1425,
1429 (E.D. Tenn. 1990aff'd, 927 F.2d 605 (6th Cir. 1991) (fimdj that the plaintiff had “not
satisfied the first element of his retaliation ofai... because “[he] clearly was not engaged in a
protected activity” when he faile encourage his sister to haaesocial relationship with his
supervisor).

Even if Plaintiff had shown that he engagedorotected activity, he has not pointed to
any evidence that his alleged protected agtigitd adverse employmeattion were causally
connected. A plaintiff has tchew but-for causation to estaltli@ retaliation claim, and this
standard “requires proof that the unlawful rettiin would not have ocaed in the absence of
the alleged wrongful action or actions of the employerNassar 133 S.Ct. at 2533.
Accordingly, Plaintiff must point to evidenceeating a question of faes to whether Defendant
would have terminated him had he not been friends with Halford.

Instead, the undisputed evidence showsBleainett began expressing his concerns about
Plaintiff's having lunch with Hatird only after Plaintiff started perting directlyto Halford and

Bennett was concerned that it might appearotioer associates that Halford was showing
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favoritism to Plaintiff. (SOF § 59, ECF No. 34-2.)Plaintiff testified in his deposition that,
“[Bennett] said he was uncomforiabwith our relationship, beinthat | worked for [Halford].”
(Id.) Bennett did not express any concern aboutrteedship until a possible conflict of interest
arose. (SOF 1 58-59.)

Because Defendant has pointed to evidendatenrecord refuting Plaintiff's allegation
that Bennett's concern about the friendship aimiff and Halford was racially motivated or
that retaliation for the friendship led to Plaff's termination and Riintiff has offered no
countervailing evidence, Defendant is entitledjudgment as a matter of law on Plaintiff's
retaliation claim.

Termination

Plaintiff alleges that he was terminated beseaof his race. As noted previously, it is
undisputed that Plaintiff was member of a protected class and that he suffered an adverse
employment action when he was terminated fmposition for which he was qualified. It is
also undisputed that, following his terminatjoPlaintiff was replaced by another African
American; therefore, to esta&h a prima facie case of racidlscrimination, Plaintiff must
identify a comparator who was treated more fablyréhan he was and per#t evidence that he
and the comparator were similarlyusited in all relevant respect§ee Mickey v. Zeidler Tool
and Die Co.516 F.3d 516, 522 (6th Cir. 2008Defendant contendsahPlaintiff has failed to
do so, and, therefore, has not established a prima facie case.

To show that the comparator was similarly situated, he “must have dealt with the same
supervisor, have been subject to the same standards and have engaged in the same conduct
without such differentiating or mitigating circstances that would distinguish their conduct or

the employer’s treatment of them for itMitchell, 964 F.2d at 583. Although the “plaintiff need
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not demonstrate an exact correlation with ¢éneployee receiving more favorable treatment in
order for the two to be comkered similarly-situated,Wright v. Murray Guard, In¢.455 F.3d
702, 709-10 (6th Cir. 2006) (internal citation omittéthe plaintiff must pove that all of the
relevant aspects of his employmeituation are ‘nearly identicdb those of the non-[protected]
employees who he alleges wereated more favorablyHatchett v. Health Care & Retirement
Corp. of Am,. 186 F. App’x 543, 548 (6th Cir. 2006). “Diflences in job title, responsibilities,
experience, and work record can be usedédtermine whether two employees are similarly
situated.”ld. (citing Leadbetter v. Gilley385 F.3d 683, 691 (6th Cir. 2004)).

In the disciplinary context, the plaintiff and the proposed comparator must have “engaged
in acts of compardé seriousness.’Dickens v. Interstate Brands Cor@84 F. App’x 465, 468
(6th Cir. 2010) (quotation omitted). The courtyn@nsider whether the employees “have dealt
with the same supervisor, have been subjettidsame standards and have engaged in the same
conduct without such differentiating or mitigadi circumstances that would distinguish their
conduct or the employer’s treatment of them forld.”

In the present case, Plaintiff originally identified five comparators: Matt Covey, John
Choate, Kevin Hubble, Adam Pruitt, and J®eason; however, Plaintiff has abandoned Covey,
Choate, Hubble, and Pruitt as comparators and has added Terry Hollingsworth so that he now
relies only on Reason and Hollingsworth. (Redp. 11, ECF No. 38.) Defendant contends that
neither individual is similarly situated to Pldffitbecause neither individual (1) had two active
disciplinary actions for PIV incidents; (2) violated written PIV guidelines while operating a P1V,
which resulted in injury toreother associate; (3) failed topaat the PIV accident; (4) was found
to be dishonest during the investigation of the incident; anthi{B}l to accept responsibility for

his actions in connectiowith the accident.
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Looking at Hollingsworth first, he is not aqper comparator because his alleged conduct
is different than Plaintiff'smost notably in that Hollingswdrtwas struck by Plaintiff's PIV.
Hollingsworth’s conduct did notause a PIV incident. [lkhough Hollingsworth took forty
minutes to report the PIV inciderte did, in fact, ngort it, as opposed to Plaintiff who never
reported the incident. And, there is no evideneg lHollingsworth violated any safety violation.
Thus, Hollingsworth and Plaintiff are not similadituated, and Hollingsworth cannot serve as a
comparator.

Similarly, Reason is not a proper comparatlthough Reason and Plaintiff were both
involved in PIV incidents that jared an employee. However, the evidence shthat Reason
immediately reported his PIV incident to higpervisor, whereas Pldiff did not report his
incident at all. An employee who fails to selpoet a safety violation is not similarly situated to
an employee who does self-rep@ee Morgan v. Kilgore Flares C&2010 WL 3420300 at *7
(W.D. Tenn. Aug. 26, 2010) (holdirtbat the plaintiff, who did nagelf-report a safety violation,
was not similarly situated to a co-worker wHimmmediately informed his supervisors of his
actions”); see also Alfrey v. AK Steel Car@ll F. App’x 393, 396 (6tkCir. 2006) (affirming
summary judgment for an employer when the co-worker comparator was also involved in a coll
truck accident but there wa® evidence that the comparator failed to report it).

In addition, the investigain into the Reason’s incidenbncluded that Reason did not
violate any PIV/safety rules, whereas Pldintwvas found to have dren his PIV with an
obstructed view, in violationof PIV/safety policy. Findly, Reason immediately took
responsibility for his actions, whereas Plaintlid not. Therefore, Reason is not similarly
situated to Plaintiff.

In Ladd v. Grand Trunk W. R.R., In&652 F.3d 495 (6th Cir. 2009), the Court of Appeals
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emphasized that an employer may choose to treateftfeule violations me or less severely
without the employees being deemed similaityaded. In that case, an employee was found
guilty of filing a false injury report and was terminated. Another employee was found guilty of
starting a truck before deternmig whether it was safe to do smd was not terminated. The
Court held:

[W]e look to similarly situated employeest to evaluate the employer's business

judgment, but to inquire into the empla\ge“motivation and intent” to determine

whether the employer was “motivated by retaliatioWrenn v. Gould808 F.2d

493, 502 (6th Cir. 1987). Even though as outsiders, we may regard safety

violations as severe as dishonesty, within the company'business judgment to

treat differently-situad parties differently. Withoutmilarly situated parties, we

cannot adjudge the inteof the employeas to retaliation.

Id. at 503. See also Curry v. SBC Commc'ns,.Jr&69 F. Supp. 2d 805, 827 (E.D. Mich. 2009)
(“The fact that other employebsoke other rules - even ones parh appearing as serious as the
ones with which the plaintiffs were charged - doesaid the plaintiffs in identifying a similarly
situated individual.”)

Because Plaintiff has failed to identifysamilarly situated employee who was treated
differently than he was, his chaifor race discrimination fails at the prima facie stage. However,
even if Plaintiff had established a prima facieecda®efendant would still be entitled to summary
judgment because Defendant has presented a latgtimon-discriminatory reason for Plaintiff's
termination and Plaintiff has nehown that it was pretextual.

Defendant’s stated reasons for terminatingri®ifaiare that he violated PIV policy, failed
to report the incident in violatioof written safety requirements fused to take responsibility for
the incident, and was perceived to be dishodeshg the investigation. As noted by Defendant,

violations of work policy, failurego report an accident, andstbnesty during an investigation

have all been found to be legitimate, non-discriminatory reasons to terminate an entpéayee.
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Richardson v. Wal-Mart Stores, IndB36 F.3d 698, 704 (6th Cir. 2016) (workplace-safety
misconduct);Hance v. BNSF Ry. Co645 F. App’x 356, 365 (6tiCir. 2016) (perceived
dishonesty on job applicatiorffpuse v. Potter2007 WL 1339836 at *2 (6t@ir. 2007) (failure

to report an accident). Therefotae burden shifts to Plaintiff tshow that Defendant’s stated
reasons for the termination were a pretext for discrimination.

To demonstrate pretext, a plaff must show that: (1) thproffered reasons had no basis
in fact; (2) the reasons did nottaally motivate the decision; or (3) the reasons were insufficient
to motivate the employment decisi@ee Jones v. St. Jude Medical S.C., B@4 F. App'x 473,
477 (6th Cir. 2012). Plaintiff must introduce eviderto show that “the proffered reason was not
the true reason for the employment decision dhat discriminatory animus was the true
motivation driving the employer’s determinatioiGtace v. USCARS521 F.3d 655, 677-78 (6th
Cir. 2003) (internal citations omitted). Howevewnen if the plaintiff does provide sufficient
evidence to create an issuerodterial fact regarding the gfered reasons, the defendant may
still be entitled to summaryuggment under the Sixt@ircuit's “modified honest belief” rule.
This rule provides that “for an employer tooaV a finding that its claimed nondiscriminatory
reason was pretextual, the employer must He #b establish its reasonable reliance on the
particularized facts that were befdteat the time the decision was madBlizzard v. Marion
Tech. Coll, 698 F.3d 275, 286 (6th Cir. 201@)ternal citations omitted).

In the present case, Plaintiff contends that there are disputed issues of fact as to whether
Defendant’s stated reason for his terminatiwas pretextual because (1) the investigation
conducted by Defendant did not actually show tPlaintiff committed a safety violation, and,
thus, Defendant lacked a factual basis for teatmg him and (2) “the key investigators and

disciplinary decision-makers involved in thodecisions had a historgf making derogatory
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comments about [Plaintiff's] race and dreadlock’iathis evidence that their racial animus led
to his termination. (Resp. at p. 6, ECF No. 38.)

Plaintiff does not dispute that, pursuant Kohler policy, associates are required to
immediately report any PIV incidé to management or that, @ there is a PIV incident
involving property damage, injurgr both, an investigation isonducted. If the investigation
concludes that an assat did not follow the appropriate igelines and/or did something (or
failed to do something) that caused the accident, the associate will be disciplined.

It is also undisputed that, on March 11, 201%jmRiff was operating a forklift, moving a
load of cartons. Terry Hollingswith reported that Platiff hit the pallet jack on which he was
standing and that the collision caused him to stumble off the pallet jack and hurt hfs back.
Plaintiff was suspended pending an investigaiioto the incident. During the investigation,
Kohler obtained written statements from six w#Bes. Several of the witnesses stated that
Plaintiff was driving his PIV with an obstried view. Other witnessedid not observe the
impact but stated that they heard the nak¢he impact and sawmollingsworth grabbing his
back in pain after being Hit.

Human Resources Manager Jeff Bennett haddisoussions with Plaintiff regarding the
incident — on March 12, 2015na& March 17, 2015 — during whicPlaintiff denied any
wrongdoing. Plaintiff claimed thdite could see over his load amdhile he admitted to feeling a

“bump” at the time of the incident, denigbdat he had hit Hollingsworth and denied any

8 Plaintiff continues to maintaithat he did not report the incigiebecause he did not have an
obstructed view and did not hit HollingswlorfThe Court makes no finding as to whether
Plaintiff did, in fact, hit Hollingsworth.

% As discussed above, these witness statementsoainadmissible hearsay because they are not
offered for the truth of the matter asserted mstead, as evidence obKler’s good faith belief

that Plaintiff was terminated for a legitimate, non-discriminatory reg3es Rhode$99 F.

App’x at 506.
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wrongdoing.

Based on Plaintiff’'s conduct in connectiotwthe March 11, 2015, incident — including
his violation of PIV policy (opetang the forklift forward with arobstructed view), his violation
of written safety procedures (failure to immediately report an accident), his refusal to take
responsibility for the incident, and his dishonestying the investigation (claiming that he could
see over his load when several witnesses obdeheat he could not see) — Kohler made the
decision to terminate his employment. Ttiecision was made by Bennett and Workman.

Although Plaintiff challenges the accuracy of the witness statements, Plaintiff does not
dispute that the information on whi&ohler relied was, in fact, the information these associates
reported to Kohler. “[A]s dng as an employer has an hsinéelief in its proffered
nondiscriminatory reasonfMajewski v. Automatic Data Processing, In274 F.3d 1106, 1117
(6th Cir. 2001), the employee cannot establisheptaherely because he believes that the reason
was incorrectSee Seeger v. Cinciati Bell Tel. Co., LLC681 F.3d 274, 287 (6th Cir. 2012)
(explaining that the employer’s hest belief would still be valigven if the court reached a
different conclusion about the result of the istgation). Instead, the Court must look at
“whether the employer made a reasonably infnand considered decision before taking an
adverse employment actiorSmith v. Chrysler Corpl155 F.3d 799, 807 (6th Cir. 1998), when
assessing whether an employer had an honest.bélie employer has an honest belief in its
rationale when it “reasonably reliéoh the particularized facts that were before it at the time the
decision was made.Majewskj 274 F.3d at 1117 (quotirfgmith 155 F.3d at 807)). “[W]e do
not require that the decisional process used byethployer be optimal or that it left no stone
unturned.”Smith 155 F.3d at 807.

To prevalil, a plaintiff must “put forth evethce which demonstrates that the employer did
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not ‘honestly believe’ in the proffered non-diseinatory reason for its adverse employment
action.” Braithwaite v. Timken Cp258 F.3d 488, 494 (6th Cir. 2001) (citiBgnith 155 F.3d at
806-07). A plaintiff's assertiothat he did not commit a eiation of company policy “is
insufficient to call into question [themployer’s] honest belief that he didMajewskj 274 F.3d

at 1117.

Here, the undisputed facthiaw that Kohler onducted an investigian into the PIV
incident following Hollingsworth’s report that Ptiff struck him. Based on this investigation,
Kohler determined that Plaifthad violated company policy byiging with an obstructed view
and failing to report the PIV incident. Plaintiffas failed to point to any facts showing that
Kohler did not make a reasonabhformed and considered deasior that it did not honestly
believe that Plaintiff lated company policy. DefendanbKler was entitled to a “reasonable
reliance on the particularized facts that wieegore it at the time the decision was madgHiite
v. Duke Energy-Kentucky, In6G03 F. App’x 442, 449 (6th Cir. 2015) (citiMyright, 455 F.3d
at 708).

As explained irLadd, 552 F.3d at 502-03:

Ladd argues that she did not give adaisjury report. Tk evidence suggests

otherwise. The investigation, consistimg multiple interviews and a formal

hearing where four witnesses in additiorRichert testified to not seeing Ladd in

the bed of the truck and only Ladd testifi® being in the truck, clearly provided

a basis in fact for the adverse empl&nnaction. A Public Law Board that

reviewed the investigation “found no pmoprieties and deemled] [that] the

claimant was afforded a fair and impalriavestigation.” Even if all of Ladd’s

white co-workers did lie on Richert's bdhasrand Trunk is not liable if it acted

upon an honest belief in its non-discnvaiory reason and made a reasonably

informed and considered decisigxllen v. Highlands Hosp. Corp545 F.3d 387,

398 (6th Cir. 2008).

Plaintiff attempts to establish pretext by moig out that Barry Farley concluded that a

cause of the PIV accident was “congestions iat thisle/area.” While Farley did identify
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congestion as part of the causdlad incident, he alsooted that Plaintif§ driving forward with
an obstructed view was a direct cause of thedaoti Farley also noted that the “targeted
root/cause” of the incident w&saintiff's “eyes/mind not on t&s’ (Incid. Rep., ECF No. 38-6.)

Plaintiff also argues that there is evidencedtext because Kohler's statements to the
Tennessee Department of Labor wereonsistent with its disciplinary actiorRlaintiff's initial
disciplinary action stated that he was beingpsinded pending an intgmtion for a “safety
incident involving a PIV.” (PI's Emp. Conta&ecord, ECF No. 38-11.) Plaintiff's separation
notice stated that he was terminated dioe a “violation of company policies/safety
requirements.” (Sep. Not.. ECF No. 38-9.) In stgomission to the Tennessee Department of
Labor, Kohler explained:

Richard proceeded into the main aisle with a load of cartons raised up blocking

his view and rear ended Terry on the @jack. Richard wendn about his duties

after the incident. Terry delivered the makthat he had on his pallet jack then

found his supervisor to report the inadeRichard never reported the incident

and denied the incident during the inwgation. Richard had already had several

warnings for operating PIV unsafely and Richard was not willing to accept

responsibility for his actions and fact denied doing anything wrong.
(Unemp. Sub., ECF No. 38-13.) The Court finds thate is nothing inconsistent with Kohler’s
stated reason for terminating Plaintiff's glmyment and its submissions to the Tennessee
Department of Labor.

Plaintiff argues that his race discrimirmaticlaim should be analyzed under the “mixed
motive” theory. Under the mixed motive theonhétfocus remains on whether the plaintiff can
meet his or her ultimate burdengoove intentional discriminationMarris v. Giant Eagle, Ing.
133 F. App’x 288, 297 (6th Cir. 2005) (quotatiamsitted) (dismissing plaintiff's mixed motive

claim when there was “no connection whatsoever’” between the racist comments and the

termination). A plaintiff must establish th&ace was a motivating factor in the termination

29



decision” such that there was a connectiotwben the allegedly racist conduct and the
termination decisionld. Additionally, in a mixed motive case, the plaintiff must show that the
racially charged conduct was mabg decision-makers and inlagon to the decision-making
processlid.

Plaintiff claims that four ndividuals made comments thatethrier of fact could find
showed discriminatory intent: Randy Workm@&wgorge Rogers, Brian Hayes, and Jeff Bennett.

Randy Workman

According to Plaintiff, on one occasion 2012 or 2013, when Plaintiff was working in
the KOS Facilitator position, Workman madee tcbtomment that he could not believe that
Plaintiff had gotten that job and mbed at Plaintiff's arm — whicRlaintiff interpreted to mean a
reference to Plaintiff's skircolor. Although Workman was decision-maker in Plaintiff’s
termination, this comment was an ambiguous r&nmaade two or threeears before Plaintiff's
termination, and it was not related to the termination deciSler.Rowan v. Lockheed Matrtin
Energy Systems, InB60 F.3d 544, 549 (6th IC2004) (finding that atray remark by decision-
maker years before termination did not establish discriminatory motive). “[G]eneral, vague, or
ambiguous comments do not constitute directenwié of discrimination because such remarks
require a factfinder to draw fimer inferences to support a findi of discriminatory animus.”
Curry v. Brown 607 F. App’x 519, 523 (6th Cir. 2015)Accordingly, Workman’s ambiguous
comment and gesture, made two to three yearsdo®laintiff's termination, is not evidence that
Plaintiff's race was a motivating factor iKohler’s decision to terminate him.

George Rogers
Plaintiff claims that, in 2014, Rogers referredionkeys in a video as Plaintiff's cousin

and referred to Plaintiff's dreadlocks askimg him look like the “Prdator” in the moviéAlien.
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However, even if he did make the comments, they cannot serve as evidence that race was a
motivating factor in Plaintiff's terminatiorbecause Rogers was not a decision-maker in
Plaintiff's termination and the comments wem®t made in connection with Plaintiff's
termination. An “isolated comment by a cowerkacks any connecticdiw a decision-maker or
to her termination, and thus, fails to raise an inference of a discriminatory mot8esg v.
Mercy Franciscan at Schroedez015 WL 1036085 at *7 (S.D. Ohio Mar. 10, 2015).
Brian Hays

Plaintiff asserts that Hays egpared his dreadlocks to worms. Again, even if Hays made
any such comments, they are not evidence that was a motivating factor in Plaintiff's
termination because Hays was not a decisiokemahe comments occurred several years prior
to Plaintiff's termination, and the alleged comrnsewere not made in connection with Plaintiff's
termination.See Harris 133 F. App’x at 296 (“[T]he fundaméal problem in Harris’'s case is
that she has introduced no evidence that téadgrove that the person who made racially
discriminatory remarks had any role in her firing.”)
Jeff Bennett

Plaintiff claims that Bennett made two comrehat referred to his hair as “girlie”
because it was long. Plaintiff also claimatttBennett expressedmcern with Plaintiff's
friendship with Brian Halford, gien that Plaintiff reported dictly to Halford and it might
appear to other associates that Halford sfaswving favoritism to Platiff. Although Bennett
was a decision-maker, his isolatsmmments about Plaintiff's haimade four to five years prior
to Plaintiff's termination, are not evidence thace was a motivating factor in Plaintiff's
termination because Plaintiff has offered no ewmitk to connect these comments with Bennett's

decision to terminate his employment.
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In addition, Bennett's alleged comments reveambiguous, as it is unclear whether
Bennett referred to his hair as “girlie” becaussas long or because it was associated with race.
Ambiguous comments are not evidence that race was a motivating factor in an employment
decision.See Reed v. Proctor and Gamble Mfg.,@87 F. Supp.2d 508, 526 (W.D. Tenn. 2013)
(finding no direct evidence when “the evidenseambiguous and would compel a reasonable
juror to draw one or more inferences from tr&iteony to conclude that it was probative of [the
manager’s] discriminatory intenj.” Finally, as discussed abovke record shows that Bennett
disapproved of Plaintiff's friendship with Halfd because Halford was Plaintiff's direct
supervisor; there is no evidence that this disaygd was based on the fatiat their friendship
was interracial.

Plaintiff has presented no evidence thase comments or Workman’s gesture were
related to Kohler’'s decision to terminate Pldfi# employment. Therefore, the comments and
the gesture do not constitute evidence of discrimination because they were not made in
connection with Kohler's decision tierminate Plaintiff's employmentee Stefanski v. W.W.
Grainger, Inc, 155 F. App’x 177, 184 (6th Cir. 2005)ffieming summary judgment when there
was no evidence that allegedly discriminatagmments were made in connection with the
decision-making process). Pltffis claim for “mixed motive” raial discrimination fails as a
matter of law.

Because Plaintiff has not established a prilacie case of discrimination or retaliation
and, even if he has, he has not shown thdemant's stated legitimate, non-discriminatory
reason for Plaintiff's terminatiowas pretextual, Defendant is itleid to judgment as a matter of
law, and Defendant’s motion for summary judgmenGRANTED, and the Clerk will enter

judgment for Defendant.
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The joint motion to continue the trial of this matteDEENIED as moot.
IT IS SO ORDERED.
s/ S. Thomas Anderson
S.THOMAS ANDERSON
CHIEF UNITED STATESDISTRICT JUDGE

Date: August22,2017.
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