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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

MARTIN E. HUGHES, )
Plaintiff, ))
VS. : ) No. 1:15-cv-1306-JDT-cgc
TENNESSEE DEPARTMENT OF : )
CORRECTION, ET AL., )
Defendants. : )

ORDER DISMISSING COMPLAINT,
CERTIFYING AN APPEAL WOULD NGO BE TAKEN IN GOOD FAITH,
NOTIFYING PLAINTIFF OFAPPELLATE FILING FEE AND
NOTIFYING PLAINTIFF OF FILING RESRICTIONS UNDER 28 U.S.C. § 1915(9)

On December 14, 2015, Plaintiff Martin Elughes (“Hughes”), an inmate who is
presently confined at the ey Center Industrial Complex in Only, Tennessee, filgdoase
complaint pursuant to 42 U.S.C. § 1983 accompanied by a motion asking leave to proceed
forma pauperign the U.S. District Court for the MidelDistrict of Tennessee. (ECF Nos. 1 &
2.) The complaint concerns his former incaatien at both the Bledsoe County Correctional
Complex ("BCCX”) in Pikeville Tennessee and the Harden@ounty Correctional Facility
(“HCCPF”), in Whiteville, Tennessee. In an ordssued December 16, 2015, U.S. District Judge
John T. Nixon granted leave to proceedorma pauperisassessed the ciViling fee pursuant
to the Prison Litigation Reform Act (“PLRA")28 U.S.C. 88 1915(a)-(band transferred the
matter to this court, where venue is proper. (BG&F 3.) The Clerk shall record the Defendants
as the Tennessee Department of Correctid®@C”); former TDOC Commissioner Derrick

Schofield; Corrections Corporation of Ameri¢c&€CA”); HCCF Warden Grady Perry; Southern
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Health Partners; Dr. Kenneth Mathews; BCCXdggant (“Sgt.”) Jesse Wyatt; BCCX Lieutenant
(“Lt.”) Ray Payne; BCCX AWO Darren SettledCCF AWS Bryon Ponds; CC Ms. First Name
Unknown (*FNU”) Henson; CM Tameka Walker;edlth Administrator Jill Miller; Dr. FNU
Dietz; Dr. FNU Pearson; TDOC Compliance ©&r Darnell Peterson; Nurse Mrs. FNU Hughes;
Nurse Mrs. FNU Pettigrew; Nurse MiSNU Harris; and Nurse Mrs. FNU Gann.

. THE COMPLAINT

Hughes alleges that on April 28, 2015, upon Inissal at the BCCX, all of his personal
property including clothing, persahand legal mail, hygiene prods¢ stamps, legal envelopes
as well as legal evidence, medicine and asdodommissary items were taken from him.
(Compl. at 5, ECF No. 1.) The staff at intakas a sergeant-in-charge along with three other
people. [d.) While being searched, Hughes was tmdstrip completely and throw away his
clothing. (d.) Hughes verbally objected and tolcetorrectional Officers (“*C/Os”) that he
would like to keep his undergarments, but he wefused and threatened with punishment if he
did not comply. Id.) Most of Hughes’s property wakrown in the trash, including his
medicine. [d.) Hughes got upset because he allegedbded the medicine for a serious leg and
knee injury and because the male C/Os torengptlarew away some of his legal property, some
of which was discovery and evidenicehis upcoming legal caseld|)

Because the C/Os told Hughes they wietowing policy set by Defendant Schofield,
Hughes filed a grievancagainst the officers anithe process used.ld( at 6.) Hughes further
alleges that Defendant Payne came to Hughesviestigate and agreed that Hughes’s rights
were violated; however, thesgas nothing he could do besauthe property was goneld.}
After Hughes told Defendant Payne that soafethe legal material was for his upcoming

criminal case, Defendant Payne told Hughes hieatvould get back to him before his trial and



that he would have something in writing for tleuds because of the materials lost by the C/Os
at intake and by Defendant Wyatt.(Id.) Hughes waited and filed several requests and
grievances to have a responséobe his attorney arrived fdrial preparation, but Hughes was
shipped to HCCF on June 15, 2018.)(

Hughes alleges that omrde 15, 2015, during transpdsy TDOC from the BCCX to
Nashville to meet a CCA bus, teis drivers from both of the bes refused to let him eat or
drink on the buses.Ild.) Hughes continues that when he was permitted to eat, he was walked
between both buses and required to eat orkie®s while chained around his ankles and his
waist to his hands. Id.) As a result, Hughes had to ‘@te down” his lunch off the ground
while being told not to drop anything or hewd have to clean the whole parking lotd.)
Hughes was not allowed to be uncuffed to tiee bathroom resulting in Hughes going to the
bathroom on himself once he was returned to the ddg. (

Hughes further alleges that since he has learsferred by TDOGo the HCCF he has
been denied adequate medical care, propddibg, properly prepared food, basic clothing,
freedom of religion, and the righo challenge these conditions; he also alleges he has been
subjected to discrimination due to his race or coltd. at 7.) In detailing the allegations about
inadequate medical care, Hughdeges that he has had a serious right leg/knee injury since he
was attacked and assaulted in his home on March 2, 20d4. Hughes states that his family,
FNP Margean Clements of Taka Medical Associates, andKicana Hospital have provided his
medical records showingehnjury to his leg. Ifl.) Hughes alleges thatdhrepeated denial of
medical care has led to a permanent limp on his right Idg.) (Hughes contends that

Defendants Pearson, Hughes, Gann, Pettigrew and Harris told him that TDOC policies will not

! The Court surmises that Defendant Wyaity have been the “Sgt. in charge” while
Hughes’s property was being taken andwhr@way upon his arrival at the BCCXd.(at 5.)



allow him any help on his injury.1d.) Further, Defendant Dietzaw him in early November
and informed Hughes that medical staff wontat be providing him with Naproxen any longer
due to costs. Id.) Hughes has not been allowed to aegone in medical since November while
his condition has gotten worsdd.}

Hughes alleges that his living conditions are unconstitutional because he was given a
very thin mat with holes in it to sleep on dmelcause basic clothing and laundry bags have not
been made available to himld.@t 8.) Hughes contendsat the items have been withheld from
him due to his race and colorld) Hughes submitted several requests and grievances and has
had office visits and conversations with Defemd@/alker, who, Hughes alleges, has authority
over his needs and security and is the onlygemsith whom he is supposed to address his
needs. Ifl.) Hughes contends that Daftant Walker has not onlyngred his request, but she
has repeatedly fulfilled other, similar regteemade by inmates of opposite coldd.)(

Similarly, Hughes alleges that the policygaeding how to obtaira pass to go to the
church of your choice is a “sham,” and theneal Defendants do not follow their own policies.
(Id.) Hughes contends the staffembers manipulate the requeatsl grievances due to their
hidden agenda of being prejudiceavérds white people and Christiansd.)

Additionally, Hughes alleges thtte classification systeat BCCX, governed by TDOC
policy, is unconstitutional. Id. at 9.) Hughes contends tha was told during a hearing for
classification status while at BCCiiat he could appeal any dgion arising out of that hearing
within forty-five days regarding issues such as institutional placement, custody level, and other
TDOC status outcomes.ldf However, Hughes asserts thasdification is not final until you
reach your institutional placement; therefore, batends the forty-five day period for appeal

should not begin until you knoexactly where you are going.ld() Hughes further contends



that he tried to appeal his decision of ingional placement from the hearing at BCCX, but
because the facility did not answer his regaids¢ was denied the right to appeddl.)( Hughes
argues that there was never a good reason by TD@éntbhim far away from his attorney, to a
place where he had to be transported to and fria) and where all of his property, both legal
and personal, was lostld()

Hughes also alleges that Defendant Pesttyp, Hughes contends, dva duty to oversee
Hughes'’s safety and well-beirgg HCCF, was negligent by guriding no way to challenge
unconstitutional acts by staff and by refusingctorect conditionsafter personatonversations
with Hughes. Id. at 10.) Hughes alleges that DefemdBRonds “continuously has me locked
down sometimes for 24 hrs a day 7 days a weeko reason other thasther inmates breaking
a rule” and without providig a disciplinary hearing.ld.)) Hughes contends he was locked down
during a “very critical” time with regard to hmost-trial appeal rights and missed “very serious
timely motions causing [Hughegjreparable harm.” Id.) Additionally, Hughes alleges that
Defendant Henson is refusing to change Hsgtee minimum security, which could get him
closer to the appellate court and his new attoasewell as allowing him to earn credits towards
reducing his sentenceld() Similarly, Defendants Miller anBeterson allegedly are mistreating
Hughes by knowingly refusing his rights on medliaad other “serious issues” through their
failure to comply with TDOC policies.Id.)

Hughes contends that since he was seet@rio TDOC, if TDOC puts him in a CCA
facility, then it is TDOC'’s reponsibility to insure the CCK not mistreating peopleld( at 11.)
Further, he alleges that Defemtl&chofield enacted polices and allowed for the enforcement of
unconstitutional polices and customs which require people like him, who have medical

disabilities, to stand at attention, to make thoeds like in the military, to be subjected to the



hardships of military style treatments of tr@anagement, and to receive punishments for not
performing tasks which are harder foedically challenged inmatesld) Hughes alleges that

he is being mistreated by the named Defendants and that he is in fear of retaliation from filing
this suit. (d.) He contends that he has tried to &gy single way possible” to resolve these
issues and now he cannot walkhda right leg and iaving legal troubles because he is housed

so far away from his trial.ld.)

Hughes seeks preliminary and injunctive refeduiring him to be &nsferred to another
facility and to be provided witmedical care and m&al health counseig; reimbursement for
the loss of his property; compensatory and punitive damages; and an investigation into the
mistreatment against himld( at 12.)

In an amendment to his complaint filed @anuary 21, 2016, Hughes alleges that his First
Amendment right of access to the courts has besated due to inadequate help and time and
other restrictions which caused him to miss l@adline to submit a motion for a new trial in an
ongoing case in Hawkins County Criminal Court.N4cr128. (ECF No. 8 at 1.) Hughes again
reiterates allegations from the complaint, bdtiathat he is being denied medicines for his
Hepatitis C. kd.) Hughes further reiteratéss request to be transfedréo a “proper facility for
[his] medical needs and safety toold.(at 3.)

In a second amendment to his compldiled on February 12, 2016, Hughes provides
additional detail to previously made allegatioECF No. 9.) Hughes alleges that his “criminal
case has been prejudiced against him causing damages, and in three other cases as well” because
during lockdowns, commenced by Defendant Pdodso penological juffication, Hughes was
not allowed access to the law libraagd outgoing mail had to be stuck on the locked cell door at

night. (d. at 1.) On two occasions mail was not seut, but was rather found in the trash by



first shift officers. [(d.) Hughes asserts that he has exaffi “serious harm in [his] cases”
because his outgoing mail has been thrown awayasehad inadequate access to the library,
and he has received inadequate assistancetifrosix legal aids assigned to the HCCH.) (

Hughes contends that his access to the gy @rocess has been denied and purposely
manipulated by Defendants Henson, Miller, adlker; however, every named Defendant is
allegedly culpable because theyolnngly allow the mistreatment.Id, at 2.) Hughes further
alleges that he continues to tdenied church services; even though Defendant Burns stated she
would investigate these isssj nothing was ever doneld.j Hughes contends he has suffered
retaliation for filing his complaints such dkreats, shakedowns, and punishments without
disciplinary infractions. Ifl.) Hughes further alleges that fieadant Peterson, who is the TDOC
compliance officer, will not do hi®b in forcing HCCF to adhert®® TDOC policies and does not
reply to requests and grievancefd. &t 3.) Hughes has tried to challenge trust fund deductions,
which start with requests to Defendant Perry, but Perry refuses to corghly.HUghes alleges
poor cell conditions including being forced ta earing lockdowns in nasty cells around fecal
and urine matter, leaking toilets, and sinks withganitary stands or tadd to eat on, and being
denied clothing exchanges, which allegealle not denied to black inmatesd.)

[I. ANALYSIS

A. Screening@andStandard

The Court is required to screen prisoner clamps and to dismiss any complaint, or any
portion thereof, if the complaint—

(1) is frivolous, malicious, or fails tgtate a claim upon which relief may be
granted; or

(2) seeks monetary relief from a defendant who is immune from such relief.

28 U.S.C. § 1915A(b); see alg8 U.S.C. § 1915(e)(2)(B).



In assessing whether the complaint in tese states a claim on which relief may be
granted, the standards undexderal Rule of Civil Prockire 12(b)(6), as stated Ashcroft v.
Igbal, 556 U.S. 662, 677-79 (2009), andBell Atlantic Corp. v. Twomb\650 U.S. 544, 555-57
(2007), are appliedHill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting all well-
pleaded allegations in the complaint as true Qbert ‘consider[s] the faaal allegations in [the]
complaint to determine if they plausfbsuggest an entitleamt to relief.” Williams v. Curtin
631 F.3d 380, 383 (6th Cir. 2011) (quotifgpal, 556 U.S. at 681) (alterian in original).
“[P]leadings that . . . are no mattgan conclusions . . . are notidet to the assumption of truth.
While legal conclusions can provide the framewof a complaint, they must be supported by
factual allegations.” Igbal, 556 U.S. at 679see also Twomhbly550 U.S. at 555 n.3 (“Rule
8(a)(2) still requires a ‘showing,’ rather than ariket assertion, of entitlemigto relief. Without
some factual allegation in the complaint, it is hard to see how a claimant could satisfy the
requirement of providing not onlyair notice’ of the nature othe claim, but also ‘grounds’ on
which the claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d
at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factually frivolous under 88 1915A(b)(1) and
1915(e)(2)(B)(i) is aseparate issue from whether iidao state a @im for relief.

Statutes allowing a compldito be dismissed as ¥olous give “judges not only

the authority to dismiss a claim based on an indisputably meritless legal theory,

but also the unusual power to pierce thié @ethe complaint'sactual allegations

and dismiss those claims whose fattiantentions are clearly baseles§\&itzke

490 U.S. at 327, 109 S. Ct. 1827 (intetprg 28 U.S.C. § 1915). Unlike a

dismissal for failure to state a claim, where a judge must accept all factual

allegations as trudgbal, 129 S. Ct. at 1949-50, a juddees not have to accept

“fantastic or delusional” fagil allegations as true in prisoner complaints that are
reviewed for frivolousness\eitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.



“Pro secomplaints are to be held ‘to less sgyent standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.’Williams 631 F.3d at 383
(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Rro selitigants and prisoners
are not exempt from the requirementdtad Federal Rules of Civil Proceduré/ells v. Brown
891 F.2d 591, 594 (6th Cir. 198%¢ee also Brown v. Matauszaklo. 09-2259, 2011 WL
285251, at *5 (6th Cir. Jan. 31, 201X gffirming dismissal opro secomplaint for failure to
comply with “unique pleading requirements” andtistg “a court cannot feate a claim which [a
plaintiff] has not spelled ouh his pleading™) (quotingClark v. Nat'l Travelers Life Ins. Cp.
518 F.2d 1167, 1169 (6th Cir. 1975)) (alteration in origin@gyne v. Sec’y of Treas(3 F.
App’x 836, 837 (6th Cir. 2003) (affirmingua sponteismissal of complaint pursuant to Fed. R.
Civ. P. 8(a)(2) and stating, “[n]eithémis court nor the district court is required to create Payne’s
claim for her”);cf. Pliler v. Ford 542 U.S. 225, 231 (2004) (“Disttijudges have no obligation
to act as counsel or paralegapto selitigants.”); Young Bok Song v. Gipsot23 F. App’x 506,
510 (6th Cir. 2011) (“[W]e decline to affirmativefgquire courts to ferret out the strongest cause
of action on behalf opro selitigants. Not only would that dy be overly burdensome, it would
transform the courts from neutialbiters of disputes into advoeatfor a particular party. While
courts are properly chged with protecting the rights oéll who come before it, that
responsibility does not encompaadvising litigants as to whdegal theories they should

pursue.”).

B. § 1983 Claim
Hughes filed his complaint othe court-supplied form foactions under 42 U.S.C.
§ 1983. Section 1983 provides:

Every person who, under color afhy statute, ordinance, regulation,
custom, or usage, of any State or Territorythe District of Columbia, subjects,
or causes to be subjectedyecitizen of the United States or other person within
the jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constituticand laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress, except that in
any action brought against a judicial offider an act or omission taken in such



officer's judicial capacity, injunctive relief shall not be granted unless a

declaratory decree was violated or @eatory relief was unavailable. For the

purposes of this section, any Act obr@yress applicable exclusively to the

District of Columbia shall be considerdd be a statute of the District of

Columbia.

To state a claim under 42 U.S£1983, a plaintiff must allege onelements: (1) a deprivation

of rights secured by the “Constitution and laws” of the United States (2) committed by a
defendant acting under color of state lavdickes v. S.H. Kress & Ca398 U.S. 144, 150
(1970).

The complaint contains no factual allégas against Defendants Southern Health
Partners and Mathews. When a complaint failalkege any action by a defendant, it necessarily
fails to “state a claim for relief that is plausible on its fadavombly 550 U.S. at 570.

Claims against TDOC are construed as claagainst the State of Tennessee. Plaintiff
cannot sue the State of Tennessee under 4ZU81983. The EleventAmendment to the
United States Constitution provides that “[tjhe dualipower of the United States shall not be
construed to extend to any suit in law or egudommenced or prosecuted against one of the
United States by Citizens of anotlt&tate, or by Citizens or Subjeaif any Foreign State.” U.S.
Const. amend. XI. The Eleventh Amendment has been construed to prohibit citizens from suing
their own states in federal courtVelch v. Tex. Dep’t of Highways & Pub. Trans$83 U.S.
468, 472 (1987)Pennhurst State Sch. & Hosp. v. Haldermd85 U.S. 89, 100 (1984);
Employees of Dep’t of Pub. Health & WelfareMo. Dep’t of Bb. Health & Welfarg411 U.S.
279, 280 (1973)see also Va. Office for Protection & Advocacy v. Stewl@t S. Ct. 1632, 1638
(2011) (“A State may waive its gereign immunity at its pleaseyrand in some circumstances

Congress may abrogate it by appropriate lejisla But absent waiveor valid abrogation,

federal courts may not entertarprivate person’s suit againsState.” (citations omitted)). By

10



its terms, the Eleventh Amendment bdfsaits, regardless of the relief sougitennhurst465

U.S. at 100-01. Tennessee has not waived its sovereign immunity. Tenn. Code Ann. 8 20-13-
102(a). Moreover, a state is not a peradathin the meaning of 42 U.S.C. § 198Bapides v.

Bd. of Regents of ¢hUniv. Sys. of Ga535 U.S. 613, 617 (200Vill v. Mich. Dep’t of State

Police 491 U.S. 58, 71 (1989).

The complaint does not assert a valid claigainst CCA. “A priate corporation that
performs the traditional stafenction of operating a prison acts under color of state law for
purposes of § 1983."Thomas v. Cob|eb5 F. App’x 748, 748 (6th Cir. 2003) (citirfgfreet v.
Corr. Corp. of Am. 102 F.3d 810, 814 (6th Cir. 1996¥%ee also Parsons v. Carys491 F.
App’x 597, 609 (6th Cir. 2012) (corpation that provides medical reato prisoners can be sued
under 8§ 1983). The Sixth Circuit has applied shkendards for assessingunicipal liability to
claims against private corporations that opemisons or provide meckl care to prisoners.
Thomas55 F. App’x at 748-49Street 102 F.3d at 817-18ohnson v. Corr. Corp. of ApR6 F.
App’x 386, 388 (6th Cir. 2001). CCA “cannot be held liable under a theory of respondeat
superior.”Braswell v. Corr. Corp. of Am419 F. App’x 622, 627 (6t&ir. 2011). Instead, to
prevail on a § 1983 claim against CCA, Plaintiff “rheBow that a policy or well-settled custom
of the company was the ‘moving force’ behite alleged deprivation” of his rightdd. The
complaint does not allege that Hughes geffe any injury becaes of any specific
unconstitutional policy or custom of CCA.

Hughes claims that upon his arrival at BC@i$ personal property was thrown away.
Claims for deprivation of property are not aotle under § 1983 if adequate state remedies are
available to redresthe deprivation.See, e.g.Parratt v. Taylor 451 U.S. 527 (1981patrtially

overruled on other grounds by Daniels v. WilliaM34 U.S. 327, 330-31 (1986judson v.

11



Palmer, 468 U.S. 517 (1984)Smith v. Rose760 F.2d 102, 106 (6th Cir. 1983rooks v.
Dutton 751 F.2d 197 (6th Cir. 1985). “[T]he StateTennessee does provide an adequate post-
deprivation remedy for takings of propertyMcMillan v. Fielding,136 F. App’x 818, 820 (6th
Cir. 2005);see also Brooks v. Duttorib1 F.2d 197, 199 (6th Cir. 1985Rlaintiff is entitled to

file a claim with the Tennessee Claims Comnoissor to sue the Defelants, or any other
responsible person, in state court.

Although Hughes alleges that he has been discated against, he ds not have a valid
equal protection claim against any Defendante Faurteenth Amendment provides, in pertinent
part, that “[nJo State shall . . . deny to any persvithin its jurisdiction the equal protection of
the laws.” U.S. Const., amend. XIV, 8§ 1. Mé&sjual Protection claims “allege that a state actor
intentionally discriminated against the plaintifecause of membership in a protected class.”
Henry v. Metro. Sewer Dist922 F.2d 332, 341 (6th Cir. 1990hternal quotation marks and
citation omitted). Although the complaint allegkat Plaintiff has beediscriminated against by
the Defendants because of his race (white) ancehigon (Christian), hisllegations are merely
conclusory. He does not identify any specifimate of a different race or religion who was
treated differently under the same circumstances.

Hughes claims that he has had legal malethrown away, been denied access to legal
research, assistance, aid and the law librd#pwever, the complaint does not assert a valid
claim for denial of Hughes’s First Amément right of acces® the courts.See Kensu v. Haigh
87 F.3d 172, 175 (6th Cir. 1996ge also Bounds v. Smi#80 U.S. 817, 821 (1977) (“It is now
established beyond doubt that prisoners have a tdistal right of access to the courts.”). The
Supreme Court has held that

“[tlhe fundamental constitional right of acces to the courts requires prison
authorities to assist inmates in the preparation and filing of meaningful legal

12



papers by providing prisoners with adequiai® libraries or adequate assistance

from persons trained in the law.Bounds 430 U.S. at 828. HoweveBounds

does not guarantee inmates the wheraditto transform themselves into

litigating engines capable @fing everything from shareholder derivative actions

to slip-and-fall claims. The tools it gqaires to be providedre those that the

inmates need in order to attack their sentences, directly or collaterally, and in

order to challenge the conditions of theanfinement. Impairment of any other
litigating capacity is simply one of the incidental (and perfectly constitutional)
consequences of conviah and incarceration.
Lewis v. Casey518 U.S. 343, 355 (19963ee also Thaddeus-X v. Blattd75 F.3d 378, 391
(6th Cir. 1999) (en banc) (inmates’ First Anaenent right of access the courts “extends to
direct appeal, habeas corpus appiaes, and civil rights claims only”).

To have standing to pursue a First Amendment claim that he was denied access to the
courts, “a prisoner must show prison officials’ condudlicted an ‘actual ijury,” i.e., that the
conduct hindered his efforts to gue a nonfrivolous legal claim.Rodgers v. Hawlgyl4 F.
App’x 403, 409 (6th Cir. 2001) (citation omittedjee also Hadix v. Johnsoh82 F.3d 400,
405-06 (6th Cir. 1999) (explaining havewisaltered the “actual injufyrequirement previously
articulated by the Sixth Circuit). “Actual injurncan be demonstrated by “the late filing of a
court document or the dismissal afi otherwise meritorious claim.Pilgrim v. Littlefield 92
F.3d 413, 416 (6th Cir. 1996). While Hughes doewide exhibits showing that his motion for
new trial in his state-court criminal case veisied, the motion was denied not only because it
was untimely but also because it was moot sheghes had already filed a notice of appeal in
the case which had been accepted by the Tennessaeo€CGuminal Appeals. (ECF No. 9-1 at
1-2.) Additionally, although Hughes apparentyso blamed the destruction of his legal
documents for a delay in obtaining service in\al gights action he filed in the U.S. District

Court for the Eastern District of Tennessee, he has submitted a copy of an order indicating that

U.S. District Judge Ronnie Greer found thathlael shown good cause fibre delay and stating

13



that the remaining defendant tihat case had been servedd. @t 3.) Therefore, Hughes has
failed to allege that the outcome of either ¢risninal case or his civcase was affected by his
inability to timely file the documents in question.

The complaint does not adequately alleg&irst Amendment claim arising from the
alleged denial of Plaintiff's right to practigeligion. While the complaint states that Hughes
continues to be denielgave to attend church services, it fails to identify that any specific
Defendant who denied him the ability to do so.

Defendant Schofield is sued as a sugenv Under 42 U.S.C. § 1983, “[g]Jovernment
officials may not be held liable for the unctingional conduct of their subordinates under a
theory ofrespondeat superidr Ashcroft v. Igbal556 U.S. at 676see also Bellamy v. Bradley
729 F.2d 416, 421 (6th Cir. 1984).hds, “a plaintiff must plead #t each Government-official
defendant, through the official’s own offatiactions, violated the Constitutionlgjbal, 556 U.S.
at 676.

There must be a showing that the supervencouraged the specific instance of

misconduct or in some other way direcfgrticipated in it. At a minimum, a

§ 1983 plaintiff must show that a supsory official at least implicitly

authorized, approved or knowingly acqued in the unconstitutional conduct of

the offending subordinates.

Bellamy 729 F.2d at 421 (citation omitted). Aupervisory official who is aware of the
unconstitutional conduct of his subordinates, but failact, generally cannot be held liable in
his individual capacity Grinter v. Knight 532 F.3d 567, 575-76 (6th Cir. 2008xegory v. City
of Louisville 444 F.3d 725, 751 (6th Cir. 200@hehee v. Luttrelll99 F.3d 295, 300 (6th Cir.

1999);Lillard v. Shelby Cnty. Bd. of Edy&6 F.3d 716, 727-28 (6th Cir. 1996). The complaint

does not allege that Defendants Schofield, thnchig own actions, violatl Plaintiff's rights.

14



Hughes has allegations against DefenslaPayne, Walker, Perry, Henson, Miller,
Walker, and Burns for failure to properly addrdss grievances. Inmates do not have a right
under the Due Process Céauto an effective grievance mechanismrgue v. Hofmeyer80 F.
App’x 427, 430 (6th Cir. 2003)Shehee v. Luttrell199 F.3d 295, 300 (6th Cir. 1998 mith
v.Corr. Corp. of Am.19 F. App’x 318, 321 (6th Cir. 200Xholding that prisoner “had no
constitutional right to . . disciplinary or grievance sy&hs that met his standardstjyin v.
Fluery, No. 2:07-cv-117, 2007 WL 5328577, at *2 (W.Mich. Sept. 11, 2007(‘[T]he Sixth
Circuit and other circuit courts have held thhere is no constitutional right to access an
institutional grievance procedufe(report and recommendatiorgdopted 2007 WL 3036493
(W.D. Mich. Oct. 16, 2007)Mackey v. CarberryNo. 2:07-cv-43, 2007 WL 2479296, at *3
(W.D. Mich. Aug. 28, 2007) (report and recommdation adopted as opinion of the Court);
Holloway v. Drew No. 2:07-CV-160-MEF, 2007 WL 117506&t *2 (M.D. Ala. Apr. 4, 2007)
(report and recommendationlgobertson v. Montgomery CntyNo. 3 06 0435, 2006 WL
1207646, at *2 (M.D. Tenn. Apr. 27, 2006) (“[S]tate ldaes not create a liberigterest in the
grievance procedure.”Robinson v. Hasting2006 WL 950185, at *4.

Further, the participation @ny of the aforementioned processing or denying Hughes’s
grievances cannot in itselfoaostitute sufficient personal inw@ment to state a claim of
constitutional dimensionSimpson v. OvertQry9 F. App’x. 117, 2003 WL 22435653 (6th Cir.
2003); seealso Martin v. Harvey 14 F. App’x. 307, 2001 WI669983, at *2 (6th Cir. 2001)
(“The denial of the grievance is not the same agltmial of a request teceive medical care.”).

Section 1983 liability may not be imposed agamstefendant for “a merailure to act” based

2 See also42 U.S.C. § 1997e(b) (“The failure @f State to adopt or adhere to an
administrative grievance procedure shall not constitute the basis for an action under section
1997a or 1997c of this title.”).
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upon information contained in a grievanc8eeShehee v. Luttrelll99 F.3d at 30Qillard, 76
F.3d at 727-28.

Hughes has no valid claim against Defendants&oising him to be held at HCCF or for
being placed in lockdown. In general, an inmddes not have a liberty interest in a particular
prison, housing assignment, or security cfassion or in freedom from segregatior©lim v.
Wakinekona 461 U.S. 238, 245 (1983Neachum v. Fano427 U.S. 215, 224-25 (1976);
Montanye v. Haymedg27 U.S. 236, 243 (1976Yjoody v. Daggeft429 U.S. 78, 88 n.9 (1976);
Newell v. Brown981 F.2d 880, 883 (6th Cir. 199Beard v. Livesay798 F.2d 874, 876 (6th
Cir. 1986). See also Sandin v. Conneb15 U.S. 472, 484-87 (1995) (confinement in particular
part of prison or jail does not implicate du®gess absent “atypical and significant hardship on
the inmate in relation to the ordinary incidents of prison lifeGuile v. Ball 521 F. App’x 542,
544 (6th Cir. 2013)McMillan v. Fielding 136 F. App’x 818, 820 (6t&ir. 2005) (“Ten days in
lock up, the loss of package privileges, am&$4.00 fine do not constitute an atypical and
significant hardship in the camtt of prison life.” (quotingSandin 515 U.S. at 484)). Further,
the Court has no discretion to permit or pbahiHughes’s transfeio another facility.

Hughes alleges in his second amendedunent that he has suffered retaliation.
“Retaliation on the basis of prisoner's exercise of his Fire\mendment rights violates the
Constitution.” Harbin-Bey v. Rutter420 F.3d 571, 579 (6th Cir. 2005).

A retaliation claim essentially entails three elements: (1) the plaintiff
engaged in protected condu@) an adverse action wakém against the plaintiff

that would deter a person of ordinary firess from continuing to engage in that

conduct; and (3) there isaausal connection between elements one and two —

gﬁéﬁc:he adverse action wastivated at least in pably the plaintiff's protected

Thaddeus-X v. Blatted 75 F.3d 378, 394 (6th ICi1999) (en banckee alsdScott v. Churchill

377 F.3d 565, 569 (6th Cir. 2004) (sam8jnith v. Campbell250 F.3d 1032, 1036 (6th Cir.
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2001) (same). “If the plaintiff is able to makech a showing, the defemdahen has the burden
of showing that the same actiovould have been taken evenseht the plaitiff's protected
conduct.” Smith 250 F.3d at 1037. In thease, Hughes does not speafyy retaliatory actions
that were taken by any named Defendants. é&fbex, he has failed to state a claim for
retaliation.

Hughes complains about being denied medical treatment and also about the general
conditions at HCCF as well as during his sf@n from BCCX to HCCF. For a convicted
prisoner such as Hughes, such claims ariseruhéeEighth Amendmentyhich prohibits cruel
and unusual punishmentsSee generally Wilson v. Seité&s01 U.S. 294 (1991). An Eighth
Amendment claim consists of both ebjive and subjective componentsarmer v. Brennan
511 U.S. 825, 834 (1994htudson v. McMillian 503 U.S. 1, 8 (1992Wilson v. Seiter501 U.S.
294, 298 (1991)Williams v. Curtin 631 F.3d at 383vlingus v. Butler 591 F.3d 474, 479-80
(6th Cir. 2010). The objective component requihed the deprivation bé&sufficiently serious.”
Farmer, 511 U.S. at 834dudson 503 U.S. at 8Vilson 501 U.S. at 298.

Under Estelle v. Gamble429 U.S. 97, 104 (1976), “delitzte indifference to serious
medical needs of prisoners constitutes thenacessary and wanton infliction of pain,. . .
proscribed by the Eighth Amendment.” Howevast “every claim by a prisoner that he has not
received adequate medical treatment statemlation of theEighth Amendment.”Estelle 429
U.S. at 105. “In order to state a cognizablaim| a prisoner must allege acts or omissions
sufficiently harmful to evidence deliberate indiffece to serious medicakads. It is only such
indifference that can offend ‘evolving standardf decency’ in vidtion of the Eighth

Amendment.”Id., at 106.

17



Within the context oEstelleclaims, the objective compamerequires that the medical
need be sufficiently seriouddunt v. Reynolds974 F.2d 734, 735 (6th Ci1992). “A medical
need is serious if it is one that has beagdosed by a physician asmdating treatment or one
that is so obvious that even a lay persavuld easily recognize theenessity for a doctor’s
attention.” Ramos v. Lamn639 F.2d 559, 575 (10th Cir. 1980) (quotirmpman v. Helgemoe
437 F. Supp. 269, 311 (D.N.H. 1977)).

To make out a claim of an Eighth Amendmé&stelleviolation, a prisoner must plead
facts showing that “prison authorities have @enieasonable requests for medical treatment in
the face of an obvious need for such attentdnere the inmate is thereby exposed to undue
suffering or the threat dingible residual injury.” Westlake v. Luca$37 F.2d 857, 860 (6th
Cir. 1976). The Court cldied the meaning of diberate indifference ifrarmer v. Brennanas
the reckless disregard of a substantial risk of serious harm; mere negligence will not saiffice.
511 U.S. at 835-36.

Hughes claims that his medicine was thrown away, that Defendants Pearson, Hughes,
Gann, Pettigrew, and Harris told him polices wonidd allow help on his injury, that Defendant
Dietz stated he would no longde provided Naproxen, and adds that he is being denied
medicines for his Hepatitis C. Hughes nevevpes a description of his leg injury, but does
include a letter from TDOC which provides docmtation that Hughes received an exam at
which time he was able to get up on the exadrtetand showed no signed of swelling, deformity
or redness, and was verbally abusive causiegettam to end early. (Motion for Temporary
Restraining Order at 5, ECF N&2.) Thus, Hughes fails torovide allegations, other than

conclusory statements, that Defendants were elaibly indifferent t@ serious medical need.
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With regard to Hughes’s various claimgaeding general jail anditions, in order to
satisfy the objective coponent of an Eighth Amendment cfgi he must show that he “is
incarcerated under conditions posing a substantial risk of serious Haamer, 511 U.S. at
834, see also Miller v. Calhoun Cnty408 F.3d 803, 812 (6th Cir. 2005), or that he has been
deprived of the “minimal civilied measure of life’s necessitiedVilson 501 U.S. at 298
(internal quotation marks omittedgee also Hadix v. JohnsoB67 F.3d 513, 525 (6th Cir. 2004)
(“To succeed in an Eighth Amendment challengeprjaoner] must establish that . . . a single,
identifiable necessity of civilized human existe is being denied . . . .”). The Constitution
“does not mandate comfortable prison®Vilson 501 U.S. at 298 (internal quotation marks and
citation omitted). “[R]outine discomfort is paof the penalty that criminal offenders pay for
their offenses against societyHudson 503 U.S. at 9 (internal quotation marks and citation
omitted). Thus, “extreme deprivations are required to make out a conditions-of-confinement
claim.” Id. at 9.

In considering the types of conditions tleanstitute a substantial risk of serious harm,
the Court evaluates not only tiseriousness of the potential harm and the likelihood that the
harm will actually occur, but édence that unwilling exposure to that risk violates contemporary
standards of decenciye., that society does not choose to tate the risk in its prisong-elling
v. McKinney 509 U.S. 25, 36 (1993). &hSupreme Court has alsmphasized that prisoners
can rarely establish an Eighth Amendmentlation from a combinan of conditions of
confinement that, in themselves, do not tséhe level of a constitutional violation:

Someconditions of confinement may elliah an Eighth Amendment violation

“in combination” when each would not do so alone, but only when they have a

mutually enforcing effect that product®e deprivation of a single, identifiable

human need such as food, warmth, exercise—for example, a low cell

temperature at night combined with a failtoeissue blanketsTo say that some
prison conditions may interact in thissfaon is a far cry from saying that all
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prison conditions are a seamless web for Eighth Amendment purposes. Nothing

as amorphous as “overall conditions” can rise to the level of cruel and unusual

punishment when no specific deprivation of a single human need exists.

Wilson 501 U.S. at 304-05 (citation omittedjee also Thompspr29 F.3d at 242 (“Eighth
Amendment claims may not be based on the totality of the circumstances, but rather must
identify a specific condition thatiolates” a particular right)Carver v. Knox Cnty., Tenn887

F.2d 1287, 1294 (6th Cir. 1989) (same).

Hughes does not allege that any named Defandas personally responsible for the jail
conditions of which he complains. Furthermdfleghes fails to allege that he suffered any harm
as a result of such conditions. Under 42 U.8Q997¢e(e), “[n]o Fedekaivil action may be
brought by a prisoner confined in a jail, prisam, other correctional facility, for mental or
emotional injury suffered while in custody watlit a prior showing gbhysical injury.”

Specifically regarding the treatment heceived during transport between BCCX and
Nashville, Hughes complains that we was regpiito eat while handcuffed and was forced to
urinate on himself because they would not uncuff him to use the bathroom. (Compl. at 6, ECF
No. 1.) However, the bus drivers are not namedefsndants. In addition, the fact that Hughes
was, on one occasion, required to eat while baffedd and not allowed to go to the bathroom
does not rise to the level ah Eighth Amendment violation.

For all of the foregoing reasons, Hughes’s complaint is subject to dismissal in its entirety
for failure to state a claim on which relief can be granted. The motions for injunctive relief (ECF
Nos. 10 & 12) will be denied as moot.

[ll. STANDARD FOR LEAVE TO AMEND
The Sixth Circuit has held that a districourt may allow a prisoner to amend his

complaint to avoid gua spontalismissal under the PLRALaFountain v. Harry 716 F.3d 944,
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951 (6th Cir. 2013)see alsdBrown v. R.J, No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.
22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some
form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).
Leave to amend is not required where a deficiency cannot be dmedn 2013 WL 646489, at
*1; Gonzalez-Gonzalez v. United Sta®s7 F.3d 31, 37 (1st Cir. 200 T his does not mean, of
course, that eversua spontelismissal entered without prior tiee to the plaintiff automatically
must be reversed. If it is crystal clear thia plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{Grayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002)in(“forma pauperisplaintiffs who file complaints
subject to dismissal under Rule 12(b)(6) shaaltkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahoheritless complaint that cannot be salvaged by
amendment comports with due process and doeminioige the right of access to the courts.”).
In this case, the Court finds tHative to amend is not warranted.
IV. CONCLUSION

The Court DISMISSES Hughes’s complainttasthe Defendants for failure to state a
claim on which relief can be anted, pursuant to 28 ®&.C. 88 1915(e)(2)(B)(ii) and
1915A(b(1). Hughes’s motions forjunctive relief (ECF Nos. 1812) are DENIED. Leave to
Amend is also DENIED.

Pursuant to 28 U.S.C. 81915(a)(3), the Cooutst also consider whether an appeal by
Plaintiff in this case would be taken in good HaitThe good faith standard is an objective one.
Coppedge v. United State369 U.S. 438, 445 (1962). The test for whether an appeal is taken in

good faith is whether the litigant seeks appellatgere of any issue that is not frivolousd. It
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would be inconsistent for a digtticourt to determine that aroplaint should be dismissed prior
to service on the Defendants, but has sufficient merit to support an appeaha pauperis
See Williams v. Kullmarvy22 F.2d 1048, 1050 n.1 (2d Cir. 1983he same considerations that
lead the Court to dismiss this case for failuretade a claim also compel the conclusion that an
appeal would not be taken in good faith.

Therefore, it is CERTIFIED, pursuant to BBS.C. 81915(a)(3), that any appeal in this
matter by Plaintiff would not be taken in good faith.

The Court must also addiethe assessment of the $505 Hamefiling fee if Plaintiff
nevertheless appeals the dismissal of this case. A certification that ahiapym taken in good
faith does not affect an indigent prisoner plaintiff's ability to take advantage of the installment
procedures contained in § 1915(ee McGore v. Wriggleswortth14 F.3d 601, 610-11 (6th
Cir. 1997),partially overruled on other grounds by LaFountaifi6 F.3d at 951McGore sets
out specific procedures for implementing the PLR&8 U.S.C. 8§ 1915(a)-(b). Therefore, the
Plaintiff is instructed that if he wishes to takévantage of the installment procedures for paying
the appellate filing fee, he must cojmwith the procedures set out McGoreand § 1915(a)(2)
by filing an updatedn forma pauperisaffidavit and a cuent, certified copy ohis inmate trust
account for the six months immediately ggding the filing of the notice of appeal.

For analysis under 28 U.S.C. 8§ 1915(qg) of fettilings, if any, by Plaintiff, this is the
fourth dismissal of one of his cases as frivolous or forraila state a clairh. This “strike” shalll

take effect whenydgment is enteredColeman v. Tollefsqri35 S. Ct. 1759, 1763-64 (2015).

% See Hughes v. City of RogersyilNp. 2:15-cv-302-JRG-MEC (E.D. Tenn. Nov. 15,
2016) (dismissed for failure to state a claiappeal docketedNo. 15-6343 (6th Cir. Dec. 7,
2015);Hughes v. Hamblen Co. Sheriff's Deplo. 2:14-cv-00335-JRG-MCLC (E.D. Tenn.
May 23, 2016) (dismissed for failure to state a claappeal dismissedNo. 16-5797 (6th Cir.
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Section 1915(g) provides:

In no event shall a prisoner bring a tiaction or appeal a judgment in a civil

action or proceeding under this sectiorthié prisoner has, on 3 or more prior

occasions, while incarceratemt detained in any facility, brought an action or

appeal in a court of the United Stateatttvas dismissed ondhground that it is

frivolous, malicious, or faildo state a claim upon which relief may be granted,

unless the prisoner is vadimminent danger aferious physical injury.
28 U.S.C. 8§ 1915(g). Consequently, Plaintifinew barred from filing any further actioms
forma pauperisvhile he is a prisoner within the meéag of 28 U.S.C. 8 1918] unless he is in
imminent danger of serious physical injury. Theref if any civil action filed by Plaintiff while
he is incarcerated is not accoamged either by the entire civiiling fee or by allegations
sufficient to show that, at thieme of filing the action, he isn imminent danger of serious
physical injury, the complairwill be filed, but Plaintiff will berequired to remit the full civil
filing fee. If he fails to do so, the case will be dismissed, and the filing fee will be assessed from
his inmate trust account withotggard to the installment predures of 28 U.S.C. 88 1915(a)-
(b).

Plaintiff is cautioned that, if he attempiis evade the § 1915(g) restriction by filing
actions in other jurisdictions that are then trangid or removed to this district, the Court may
impose a monetary sanction in the full amount of the civil filing fee.

The Clerk is directed to prepare a judgment.

IT IS SO ORDERED.
s/ JamesD. Todd

AMESD. TODD
UNITED STATESDISTRICT JUDGE

July 21, 2016); and#lughes v. Rogersville Police DepxNo. 14-cv-171-JRG-DHI (E.D. Tenn.
Nov. 25, 2014) (dismissed as frivolous).
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