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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

MICHAEL PITTMAN,

)
)
Plaintiff, )
)
VS. ) No. 15-2705-JDT-cgc
)
HENRY COUNTY, )
)
Defendant, )

ORDER DISMISSING COMPLAINT,
CERTIFYING AN APPEAL WOULD NGO BE TAKEN IN GOOD FAITH,
NOTIFYING PLAINTIFF OF APPELLATE FILING FEE AND
NOTIFYING PLAINTIFF OF RESTRICTIONS UNDER U.S.C. § 1915(g)

On October 27, 2015, Plaintiff Michael Pittm@Rittman), who is incarcerated at the
Henry County Corrections Facility (Jail) in Paris, Tennessee, fifgd aecomplaint pursuant to
42 U.S.C. 8§ 1983. (ECF No. 1.) After Pittméled the required documentation, the Court
granted leave to proce@dforma pauperiand assessed the civil filifige pursuant to the Prison
Litigation Reform Act (PLRA), 28 U.S.C. 88 1915(d)-( (ECF No. 10.)The Clerk shall record
the Defendants as the StateTahnessee, Henry County, the Cdly Paris, and Captain First

Name Unknown Pagé.

! In an almost identical copy of his coaint filed on November 2, 2015, Plaintiff named
the State of Tennessee as a Defahd4dECF No.8 at 1.) PIdiff also named both the “Henry
County Police Department” and the H&§iff Dept.” as Defendants. Id)) However, the
complaint itself does not specify whether thea#fs responding to the im@nt in question were
with the City of Paris Police Department oethlenry County Sheriff ©epartment, or both.
The Court construes any claims against the fi€ounty Police Department” as claims against
the City of Paris. The Court also construes ¢laims against the Sheriff's Department and the
Jail as claims against Henry County.
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I. The Complaint

The complaint alleges that on February 3, 2015, Pittman and his son, Michael Fitch,
drove to the home of Pittman’s fiancée. Pittmdi@acé was not home, and Fitch got out of the
car and went to the door of the house while Pittstayed in the car and telephoned his fiancée.
Pittman observed his 14-year-old stepson operdtior of the house andethh watched while his
son and stepson appeared to gt aminor altercation. (ECFAd\N1 at 1.) As Pittman got out
of the car he saw his stepson slam the door oh;Hiis stepson then called 911. When officers
arrived it was determined the argument began because Fitch was banging on the door while
Pittman’s stepson was sleeg and woke him up. Iq. at 1-2.) The officers recommended the
two be separated and lefid.(at 2.)

On March 3, 2015, Pittman, who was on parolthattime, was served with a warrant for
his arrest for verbal assaultld(at 2.) Pittman alleges this resulted in false arrest and a parole
violation charge. I¢. at 3.) At his parole violationdaring on March 17, 2015, Pittman’s parole
officer admitted that after speaking with the déttattorney they had agreed that the wrong
person was arrested.ld) The charges were dropped on April 30, 201%.) ( However,
Pittman alleges that he continued to be incarcerated at the Idajl. A{though the complaint is
not entirely clear, Pittman appsdp allege that this was becausd a “parole hold” which is put
in place any time a parolee is arrestefdl.) (Pittman alleges that fentacted the Parole Board
in Nashville, Tennessee, but the parole hold natslifted and he was dtilncarcerated as of

September 27, 20151d( at 4.¥

% The complaint is unclear as to how Pittntamtacted the Parole Board or whether any
hearing or other proceeding actually occurredteethe Board. Pittman does allege the “Parole
Board found no police officers signatures or name the bogus police reports which was never
filed by myself or my fiance . . . agatrsur children . . . whatsoever.1d( at 3-4.) However,
there are insufficient factual désafor the Court to determine the meaning of this statement,
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Pittman further alleges that in Aprihd May 2015, Defendant Page prevented him from
going to the law library. As asalt, he alleges he “couldnddk [his] case up to be filed.”Id.)
He states that he was told the legal mateaalhe Jail were outdatexhd “they never had the
time to take me.” I¢.) Pittman seeks various types of injunctive relief and compensatory
damages. Id. at 5.)

[I. Analysis

A. ScreeningandStandard

The Court is required to screen prisoner clamps and to dismiss any complaint, or any
portion thereof, if the complaint—

(1) is frivolous, malicious, or fis to state a claim upon which relief
may be granted; or

(2) seeks monetary relief fromdgfendant who is immune from such
relief.

28 U.S.C. § 1915A(b); see alg8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in tese states a claim on which relief may be
granted, the court applies standards under Federal Rule of Civil Procedu)@)12(s stated in
Ashcroft v. Igbal556 U.S. 662, 677-79 (2009), andBall Atlantic Corp. v. Twomb]y650 U.S.
544, 555-57 (2007)Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting all well-
pleaded allegations in the complaint as true Qbert ‘consider[s] the faaal allegations in [the]
complaint to determine if they plausfbsuggest an entitleemt to relief.” Williams v. Curtin
631 F.3d 380, 383 (6th Cir. 2011) (quotifgpal, 556 U.S. at 681) (alteian in original).
“[P]leadings that . . . are no mattean conclusions . . . are notided to the assumption of truth.

While legal conclusions can provide the framekvof a complaint, they must be supported by

although it is possible Pittman may be referringvt@at happened at his qade violation hearing,
not to any proceeding before the actual Parole Board.
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factual allegations.” Igbal, 556 U.S. at 679see also Twomhbly550 U.S. at 555 n.3 (“Rule
8(a)(2) still requires a ‘showing,’ rather than ariket assertion, of entitlemigto relief. Without

some factual allegation in the complaint, it is hard to see how a claimant could satisfy the
requirement of providing not onlyair notice’ of the nature othe claim, but also ‘grounds’ on
which the claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d
at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factuglifrivolous under88 1915A(b)(1) and
1915(e)(2)(B)(i) is aeparate issue from whether itidao state a @im for relief.
Statutes allowing a compldito be dismissed as ¥olous give “judges not only
the authority to dismiss a claim based on an indisputably meritless legal theory,
but also the unusual power to pierce thi¢ eethe complaint'sactual allegations
and dismiss those claims whose fattiantentions are clearly baselesieitzke
490 U.S. at 327, 109 S. Ct. 1827 (intetprg 28 U.S.C. § 1915). Unlike a
dismissal for failure to state a claim, where a judge must accept all factual
allegations as trudgbal, 129 S. Ct. at 1949-50, a juddees not have to accept
“fantastic or delusional” faactl allegations as true in prisoner complaints that are
reviewed for frivolousness\eitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to less strént standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.'Williams 631 F.3d at 383
(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Pro selitigants and prisoners
are not exempt from the requirementgted Federal Rules of Civil Procedur@/ells v. Brown
891 F.2d 591, 594 (6th Cir. 198%ee also Brown v. Matauszako. 09-2259, 2011 WL
285251, at *5 (6th CirJan. 31, 2011) (affirming dismissal pfo secomplaint for failure to

comply with “unique pleading requirements” andtistg “a court cannot feate a claim which [a

plaintiff] has not spelled out in his pleading™) (quoti@ark v. Nat'l Travelers Life Ins. Cp.



518 F.2d 1167, 1169 (6th Cir. 1975))téaation in original);Payne v. Sec’y of Treas/3 F.
App’x 836, 837 (6th Cir. 2003) (affirmingua spontelismissal of complaint pursuant to Fed. R.
Civ. P. 8(a)(2) and stating, “[n]eithénis court nor the district court is required to create Payne’s
claim for her”);cf. Pliler v. Ford 542 U.S. 225, 231 (2004) (“Disttijudges have no obligation
to act as counsel or paralegapto selitigants.”); Young Bok Song v. Gipsot23 F. App’x 506,
510 (6th Cir. 2011) (“[W]e decline to affirmativefgquire courts to ferret out the strongest cause
of action on behalf gbro selitigants. Not only would that dy be overly burdensome, it would
transform the courts from neutialbiters of disputes into advoeatfor a particular party. While
courts are properly chged with protecting the rights o&ll who come before it, that
responsibility does not encompaadvising litigants as to whdegal theories they should
pursue.”).
B. § 1983 Claim

The Court construes Pittman’s complainthaving been filed under 42 U.S.C. § 1983.
Section 1983 provides:

Every person who, under color afhy statute, ordinance, regulation,

custom, or usage, of any State or Territory or the District of Columbia, subjects,

or causes to be subjectedyecitizen of the United States or other person within

the jurisdiction thereof to the deprivation of any rights, privileges, or immunities

secured by the Constituticand laws, shall be liable to the party injured in an

action at law, suit in equity, or other proper proceeding for redress, except that in

any action brought against a judicial offider an act or omission taken in such

officer's judicial capacity, injunctive relief shall not be granted unless a

declaratory decree was violated or @eatory relief was unavailable. For the

purposes of this section, any Act obiigress applicable exclusively to the

District of Columbia shall be considerdd be a statute of the District of

Columbia.

To state a claim under 42 U.S&1983, a plaintiff must allege tnelements: (1) a deprivation

of rights secured by the “Constitution and laws” of the United States (2) committed by a



defendant acting under color of state lavdickes v. S.H. Kress & Ca398 U.S. 144, 150
(1970).

Pittman cannot sue the State of Teneessnder § 1983. The Eleventh Amendment to
the United States Constitution prdes that “[tlhe Judicial poweaf the United States shall not
be construed to extend to any suit in law or ggwommenced or prosecuted against one of the
United States by Citizens of anoti&tate, or by Citizens or Subjeaif any Foreign State.” U.S.
Const. amend. XI. The Eleventh Amendment has been construed to prohibit citizens from suing
their own states in federal courtVelch v. Tex. Dep’'t of Highways & Pub. Transf83 U.S.
468, 472 (1987)Pennhurst State Sch. & Hosp. v. Haldermad®5 U.S. 89, 100 (1984);
Employees of Dep’t of Pub. Health & WelfareMo. Dep’t of Rab. Health & Welfarge411 U.S.
279, 280 (1973)see also Va. Office for Protection & Advocacy v. Stewl@t S. Ct. 1632, 1638
(2011) (“A State may waive its gereign immunity at its pleaseyr and in some circumstances
Congress may abrogate it by appropriate letiisla But absent waiveor valid abrogation,
federal courts may not entertarprivate person’s suit against a State.” (citations omitted)). By
its terms, the Eleventh Amendment bdtsaits, regardless of the relief sougftennhurst465
U.S. at 100-01. Tennessee has navedits sovereign immunitySeeTenn. Code Ann. 8§ 20-
13-102(a). Moreover, a stateriet a person within the meaning of 42 U.S.C. § 198%ides v.

Bd. of Regents of ¢hUniv. Sys. of Gab35 U.S. 613, 617 (2002)Vill v. Mich. Dep’t of State
Police, 491 U.S. 58, 71 (1989).

Plaintiff also has no valid claim againstetiCity of Paris or Henry County. When a
§ 1983 claim is made against aimcipality, the court must ange two distinctissues: (1)
whether plaintiff's harm was caused by a constitutional violation; and (2) if so, whether the

municipality is responsible for that violatiorCollins v. City of Harker Heights, Tex03 U.S.



115, 120 (1992). In this case, thecaend issue is dispadsie of any claims aginst the City of
Paris and Henry County.

A local government “cannot be held liable solely because it employs a tortfeasor—or, in
other words, a municipality cannlioe held liable under § 1983 omespondeat superiaheory.”
Monell v. Dep’t. of Soc. Serv36 U.S. 658, 691 (1978) (ehmsis in original)see also Searcy
v. City of Dayton38 F.3d 282, 286 (6th Cir. 1998erry v. City of Detroit25 F.3d 1342, 1345
(6th Cir. 1994). A municipality cannot be hekbkponsible for a congttional depriation unless
there is a direct causal link between a muniggudicy or custom and the alleged constitutional
deprivation. Monell, 436 U.S. at 691-92)eaton v. Montgomery Co., Ohi689 F.2d 885, 889
(6th Cir. 1993). To demonstrate municipal liglgilia plaintiff “must (1) identify the municipal
policy or custom, (2) connect the policy to themeipality, and (3) show that his particular
injury was incurred due to execution of that policylkire v. Irving 330 F.3d 802, 815 (6th Cir.
2003) (citingGarner v. Memphis Police Dep’'8 F.3d 358, 364 (6th Cir. 1993)). “Where a
government ‘custom has not received formal approval through the body’s official
decisionmaking channels,” such a custony i@l be the subject of a § 1983 suitAlkire, 330
F.3d at 815 (quotindylonell, 436 U.S. at 690-91). The policy or custom “must be ‘the moving
force of the constitutional violation’ in orde¢o establish the liability of a government body
under 8§ 1983.”Searcy 38 F.3d at 286 (quotingolk Co. v. Dodsogri454 U.S. at 326 (citation
omitted)). “[T]he touchstone of ‘official policy’ is designed ‘to distinguish acts of the
municipality from acts ofemployee®f the municipality, and theby make clear that municipal
liability is limited to action for which thenunicipality is actually responsible.’City of St. Louis
v. Praprotnik 485 U.S. 112, 138 (1988) (quotigmbaur v. Cincinnatid75 U.S. 469, 479-80

(1986)) (emphasis in original).



Although civil rights plaintiffs are not qeired to plead the facts demonstrating
municipal liability with particularity,Leatherman v. Tarrant Cnty Narcotics Intelligence &
Coordination Unit 507 U.S. 163, 168-69 (1993), the commplanust be sufficient to put the
municipality on notice of the pintiff's theory of liability, see, e.g Fowler v. CampbellNo.
3:06CV-P610-H, 2007 WL 1035007, at *2 (W.D. Ky. Mar. 30, 200/®ackering v. Ankrom
No. 4:05-CV-00018-M, 2005 WL 1877964, *# (W.D. Ky. Aug. 5, 2005)Qliver v. City of
Memphis No. 04-2074-B, 2004 WL 3316242, at *4 (W.D. Tenn. Dec. 2, 2004)Ratib v.
Correctional Med. Servs., IncNo. 06-13942, 2008 WL 160611, at *2 (E.D. Mich. Jan. 15,
2008) (denying motion to dismiss where complainitamed conclusory allegations of a custom
or practice);,Cleary v. Cnty of MacomiNo. 06-15505, 2007 WL 2669102, at *20 (E.D. Mich.
Sept. 6, 2007) (samejorningstar v. City of DetrojtNo. 06-11073, 2007 WL 2669156, at *8
(E.D. Mich. Sept. 6, 2007) (sam&hidester v. City of Memphiblo. 02-2556 MA/A, 2006 WL
1421099, at *3 (W.D. Tenn. June 15, 2005). The allegatad the complairtail to identify an
official policy or custom of iher the City of Paris or HeprCounty which caused injury to
Pittman.

To the extent Pittman may seek to be raddathe Court has no authority to order such a
remedy under 81983. When a prisoner seeks #leciye the validity or duration of his
confinement, his sole remedy is a petition for a writ of habeas coRresser v. Rodriguez11
U.S. 475, 500 (1973kee also Muhammad v. Clog40 U.S. 749, 750 (2004) (per curiam)
(“Challenges to the validity of any confinementt to particulars affecting its duration are the
province of habas corpus.”).

Pittman’s claim that he was not allowed access to legal materials, which prevented him

from filing a case, implicates the First Amergm right “to petition the Government for a



redress of grievances,” U.S. Const., amendvHich is made applicable to the states by the
Fourteenth AmendmentSee Kensu v. Haigl87 F.3d 172, 175 (6th Cir. 1996ge also Bounds
v. Smith 430 U.S. 817, 822 (1977).

The Supreme Court has hel@tli[tlhe fundamental constitional right of access to the
courts requires prison authoritiés assist inmates in the prepaion and filing of meaningful
legal papers by providing prisoners with adequate libraries or adequate assistance from
persons trained in the lawBounds 430 U.S. at 828. However,

Boundsdoes not guarantee inmates the wherewithal to transform themselves into

litigating engines capable @fing everything from shareholder derivative actions

to slip-and-fall claims. The tools it gqaires to be providedre those that the

inmates need in order to attack their sentences, directly or collaterally, and in

order to challenge the conditions of theanfinement. Impairment of any other
litigating capacity is simply one of the incidental (and perfectly constitutional)
consequences of conviah and incarceration.
Lewis v. Casey518 U.S. 343, 355 (19963ee also Thaddeus-A75 F.3d 378, 391 ( 6th Cir.
1999) (en banc) (inmates’ First Amendment rigitaccess to the courtextends to direct
appeal, habeas corpus applicatiarsd civil rightsclaims only”).

In order to establish a First Amendment claivat he was denied egss to the courts, “a
prisoner must show prison officials’ conduct inflid an ‘actual injury,i.e., that the conduct
hindered his efforts to purs@enonfrivolous legal claim."Rodgers v. Hawleyl4 F. App’x 403,
409 (6th Cir. 2001) (citing.ewis v. Caseys18 U.S. at 351-53kee also Hadix v. Johnsoh82
F.3d 400, 405-06 (6th Cir. 1999) (explaining hbewis altered the “actual injury” requirement
previously applied by the Sixth €uit). “Actual injury” can bedemonstrated by “the late filing

of a court document or the dismissal of an otherwise meritorious cldtigtim v. Littlefield

92 F.3d 413, 416 (6th Cir. 1996).



Although Pittman alleges th#te lack of legal materialgrevented him from “look[ing]
his case up to be filed,” he does not further desthibease to which he referf he is referring
to the present case, he was able to file ittimaly manner even without any legal materials. He
does not allege that he actually attemptedledny other type of court proceeding which was
filed late or dismissed. The Sixth Circuit haatst that “[b]efore filing an ‘access to courts’
claim, a plaintiff must make swe attempt to gain access to the courts; otherwise, how is th[e]
court to assess whether such access wexcirieffective’ and ‘meaningful’?”Swekel v. City of
River Rouge 119 F.3d 1259, 1264 (6th Cir. 1997) (quotiBgunds 430 U.S. at 822). “A
plaintiff cannot merely guess that a . . . rem&dl} be ineffective because of a defendant’s
actions. Rather the plaintiff must present evidence that the defendants’ actions actually rendered
any available . . . remedy ineffective.ld. Therefore, Pittman has not sufficiently alleged a
claim that he was denied access to the courts.

For the foregoing reasons, Pittman’s complangsubject to dismissal in its entirety for
failure to state a claim upon wh relief can be granted.

lll. Standard for Leave to Amend

The Sixth Circuit has held that a districourt may allow a prisoner to amend his
complaint to avoid gua spontalismissal under the PLRALaFountain v. Harry 716 F.3d 944,
951 (6th Cir. 2013)see alsdBrown v. R.l, No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.
22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some
form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).
Leave to amend is not required where a deficiency cannot be d@redn 2013 WL 646489, at
*1; Gonzalez-Gonzalez v. United Sta@s7 F.3d 31, 37 (1st Cir. 200 T his does not mean, of

course, that eversua spontalismissal entered without prior tice to the plaintiff automatically
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must be reversed. If it is crystal clear thia plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{Grayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002)in(“forma pauperisplaintiffs who file complaints
subject to dismissal under Rule 12(b)(6) shaaltkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahoheritless complaint that cannot be salvaged by
amendment comports with due process and doeminioige the right of access to the courts.”).
In this case, the Court concludeattteave to amend is not warranted.

IV. Conclusion

The Court DISMISSES Pittman’s complaint failure to state a claim on which relief
can be granted, pursuant to 28 U.S.C. 88 1915(8)(@) and 1915A(b(1). Leave to amend is
DENIED.

Pursuant to 28 U.S.C. 81915(a)(3), the Conuist also consider whether an appeal by
Plaintiff in this case would be taken in good HaitThe good faith standard is an objective one.
Coppedge v. United State369 U.S. 438, 445 (1962). The test for whether an appeal is taken in
good faith is whether the litigant seeks appellatgere of any issue that is not frivolousd. It
would be inconsistent for a distticourt to determine that aroplaint should be dismissed prior
to service on the Defendants, but has sufficient merit to support an apgeaha pauperis
See Williams v. Kullmary22 F.2d 1048, 1050 n.1 (2d Cir. 1983)he same considerations that
lead the Court to dismiss this case for failurstaie a claim also compel the conclusion that an
appeal would not be taken in good faith. Theref it is CERTIFIED, pursuant to 28 U.S.C.

81915(a)(3), that any gpal in this matter by Plaintifzould not be taken in good faith.
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The Court must also addiethe assessment of the $505 Haefiling fee if Plaintiff
nevertheless appeals the dismissal of this case. A certification that ahiapym taken in good
faith does not affect an indigent prisoner plaintiff's ability to take advantage of the installment
procedures contained in § 1915(ee McGore v. Wriggleswortth14 F.3d 601, 610-11 (6th
Cir. 1997),partially overruled on other grounds by LaFountaifl6 F.3d at 951McGore sets
out specific procedures for implementing the PLR&8 U.S.C. 8§ 1915(a)-(b). Therefore, the
Plaintiff is instructed that if he wishes to takévantage of the installment procedures for paying
the appellate filing fee, he must colpwvith the procedures set outilcGoreand § 1915(a)(2)
by filing an updatedn forma pauperisaffidavit and a cuent, certified copy ohis inmate trust
account for the six months immediately ggding the filing of the notice of appeal.

For analysis under 28 U.S.C. § 1915(g) of fattilings, if any, by Plaintiff, this is the
fourth dismissal of one of his cases as frivolous or forraila state a clairh. This “strike” shalll
take effect whenudgment is enteredColeman v. Tollefsqri35 S. Ct. 1759, 1763-64 (2015).

Section 1915(g) provides:

In no event shall a prisoner bring a tiaction or appeal a judgment in a civil

action or proceeding under this sectiorthé prisoner has, on 3 or more prior

occasions, while incarceratemt detained in any facility, brought an action or

appeal in a court of the United Stateattivas dismissed ondhground that it is
frivolous, malicious, or failgo state a claim upon which relief may be granted,
unless the prisoner is vadimminent danger aferious physical injury.

28 U.S.C. § 1915(g). Consequently, Plaintifiniarned that he will be barred from filing any

further actionsin forma pauperiswhile he is a prisoner with the meaning of 28 U.S.C.

8 1915(h) unless he is in imm@Ent danger of serious phgal injury. Under those

3 pittman previously file®Pittman v. CoxNo. 15-1290-JDT-egb (W.D. Tenn. Oct. 27,
2016) (dismissed for failure to state a claiRijfman v. Henry CntyNo. 15-cv-1284-JDT-tmp
(W.D. Tenn. Oct. 26, 2016) (dismissed for failure to state a claim)Péimdan v. Henry Cnty.
No. 15-1262-JDT-egb (W.D. Tenn. Oct. 25, 20163rfdssed for failure to state a claim).
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circumstances, if any civil action filed by Plaintiff is not accompanied either by the civil filing
fee or by allegations sufficient to show thattlet time of filing the action, he is in imminent
danger of serious physical injury, the complainli Wwe filed, but Plaintiff will be required to
remit the full civil filing fee. If he fails to do so, the case will be dismissed, and the filing fee
will be assessed from his inmate trust account.

The Clerk is directed to prepare a judgment.
IT IS SO ORDERED.

s/ JamesD. Todd

AMESD. TODD
UNITED STATESDISTRICT JUDGE
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