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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

SAIDRICK TIWON PEWITTE,
Petitioner,
V. No. 1:16€v-01259STA-jay

SHAWN PHILLIPS ,

N N N N N N N N N

Respondent.

ORDER DENYING § 2254 PETITION,
DENYING CERTIFICATE OF APPEALABILITY,
AND
DENYING LEAVE TO APPEAL IN FORMA PAUPERIS

Petitioner Saidrick Pewittehas filed apro sehabeas corpus petition (the “Petition”),
pursuant to 28 U.S.C. § 2254. (ECF No. 1.) For the reasons that follow, the Petition is
DENIED.

BACKGROUND

In September2012 a Madison County, Tennessee, grand jury chaReditte wth
possession of cocaineittv intent to sell or deliver, possession of a schedule 1l controlled
substance with intent to sell or deliver, and possession of a deedpon with intent to employ
the weaponn the commission of a dangerous felony. (ECF Nel H36-12.) At the jury trial
in January 2013, Jackson Police Department Investigator Samuel Gillagdesbt#t, pursuant to
a warrant, his team conducted a search of the defendant’s droif@etober 5, 2011 State v.
Pewitte No. W201300962CCA-R3CD, 2014 WL 1233030, at *1 (Tenn. Crim. App. Mar. 25,

2014), perm. appeal denie@Tenn. June 20, 2014)Immediately prior to the search, Gilley
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observed Pewitte’s stdpther Curtis Goyerand Pewitte’s cousinChristian Ellisonenter the
home. Id. The police then forcibly entered the house, and observed the defesidizngt on his
bed” in a room that was adjacent to, and down several steps thienkitchen. Id. Police
detained Ellison “on the small steasethat led into the kitchénand detainedGoyea near the
front door. Id.

During the search officers discoveréa: followingitemson the nightstandin Pewitte’s
bedroom “two bags of cocaine that were wrapped individually” in plastic bagsl|ear plastic
bag that had nine Lortab piléad three Vicodin pills . . . tied up in like a sandwich baggpd
“a box of sandwich bags.1d. at *1-2. Inside the nightstand drawer the police discovered “a
loaded .38 [caliber] revolver,” a holster, and “some bullets and a wallet with $667 imckstea
Defendant’s Social Security cardfd. at *2. “The police also seized a plastic bag containing
twenty-seven rounds of ammunition for a .38 caliber revolver from the Defendant’'s bedroom
cabinet,” and “[n]ear these bullets, there was a Crown Raggatontaining $1,395 in cashld.
“[T]wo large bags of cocaine [were] recovered from a kitchen cabindt.” The police also
found“a blue bag . . . on the stairs . . . going from th[e] bedroom area up to the kitchen that had
digital scales, some gpns, [and]some plastic bags that had . . . the corners twisted &df.”
“Some of th¢se]items had [a] white powdery residueld. On crossexamination, Gilley stated
that “the Defendant reported having knee problems and required assistance \froeelchair
when the police took him out of the residencdd. A forensic scientist testified that the
substanes found in Pewitte’s mpe were cocaine and tablets containing “hydrocodone, a

Schedule Il controlled substancdd. at *3.



Jackson police sergeant Phillip Kemper “testified that hetook a statement from the
Defendant during the search of thesidence Id. The staément, which was read into the
record, “contained, in pertinent parPewitte’s assertionghat “[tjhe powder and pills on the
table by my bed belonged to me because | am in a lot of pain and | have a drug problem,” that
the gun was for seltprotection due to “some bad things [that] have gone on in my
neighborhood,” and that the monejti® nightstand was frora “disability check.” 1d.

Ellison testifiedthat immediately prior to the search meticed the police outsidihe
housethat belonged to higncle and at which the defendant resideéd. The witness ‘took off
into the houseto tell [Pewitte] that the policevere outside.” Id. at *3. “[W]hen he told the
Defendant about the police, the Defendant threw a purple Crown Royal bag at hinfn™arhic
him in the chest and fell onto the steps” that lethessbedroom. Id. Ellison noticed that “[a]
white compact substance fell out of the bag on¢édflibor along with some bags and a scalel”
“[BJecause he wanted to help his cousin,” he “grabbed the drugs and ‘threw them into the
cabinet.” Id. Ellison denied that “the drugs and other items . . . belong[ed] to hidh."He
also testified thatas a result of knee surgery, Pewitteas confined to the hospital bed in his
room for months” and was taking medication to reduce palin.

Goyer testified that he owned and lived the house that was searchaad thatthe
Defendant had bediving with him for several years.ld. at*4. He confirmed that Pewittead
surgery orhis legsandhad beeristay[ing]in a hospital bed in the denld. Although “hewas
not aware of drugs in his house on the day of the séanehstated that “he had previously
observed the Defendant use small packets of cocaine on at least two occddio&oyer dso
testified that Pewitte dbtained the gun after hisinjury” and that he was receivirighonthly
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disability checks] of ‘$800 or $900’ and had securea loan for “about $1,500” prior to the
search.ld. The witnessWas also aware that the Defendant took ‘lots of medicatidd.”

“The Defendant chose not to testify and the defense did not present anyaptodf”

Id. The jury returned guilty verdicts on all counts, aRéwitte was sentenced as a multiple
offenderto “an effective sentence of twengyght years in the Department of Correctiond.

On direct appeal, he challenged the sufficiency of the evidence to convict him ofahsesff
Id. at *5. After the Tennessee Court of Criminal Appeals affirmed the judgsemtd.at *8,
the Tennessee Supreme Court denied permission to appeB0F No. 13-20).

Petitionerfiled apro sepostconviction petition in state couasserting claims of attorney
ineffective assistancl=CF No. B-13at 334), which was amended several tintes appointed
counsel id. at 4950, 5354, 5758). Following an evidentiary hearinfdcCF No. 1316), the
posteonviction trial court denied relieh a written decision.(ECF No. 1313 at 6366.) The
Tennessee Court of Criminal Appeals affirmedjtidgment,and the Tennessee Supreme Court
denied permission to appedPewitte v. StateNo. W201500883CCAR3PC, 2016 WL 1719432,
at *8 (Tenn. Crim. App. Apr. 27, 201§erm. appeal denie@enn. Aug. 19, 2016).

DISCUSSION

In September 2016, Pewitfded his Petition asserting that the Tennessee Court of
Criminal Appeals was unreasonable in rejecting his evidsuaffciency and attorney
ineffectiveassistance claims. (ECF No. 1 at PagelR)5RespondentShawn Phillipsfiled the
statecourt record (ECF No.3) and an answer (ECF Na4) to the Petitionin which e argues
that Petitioner’s claims are without merit. Pewitte filed a reply, maintaining that he is emntitled

relief. (ECF No. 23.)



l. Legal Standards

A. Habeas Reviewand Procedural Default

The stattory authority for federal courts to issue habeas corpus relief for persstege
custody is provided by § 2254, as amended by the Antiterrorisim and Effective ey P
Act (“AEDPA”). See28 U.S.C. 8 2254. Under § 2254, habeas relief is avai@abieif the
prisoner is “in custody in violation of the Constitution or laws or treaties of the dUSitgtes.”

28 U.S.C. § 2254(a).

The availability of federal habeas relief is further restricted where tti@per’'s claim
was “adjudicated on the merits” in the state courts. 28 U.S.C. § 2254(d). In that cinoansta
the federal court may not grant relief unless the staiet decision “was contrary to’ federal
law then clearly established in the holdings of [the Supreme] Court; or thawvdved an
unreasonable application of’ such law; or that it ‘was based on an unreasonablendétarrof
the facts’ in light of the recortlefore the state court.Harrington v. Richter562 U.S. 86, 100
(2011) (quoting 28 U.S.C. § 2254(d)(@®)) (citations omitted)).

A state court’s decision is contrary to federal law when it “arrives at dusaoic opposite
to that reached by [the Supreme] Court on a question of law,” or when “the stateardronts
facts that are materially indistinguishable from a relevant Supreme P@egdent and arrives
at” an “opposite” result. Williams v. Tayloy 529 U.S. 362, 405 (2000). An unreasonable
application of federal law occurs when the state court, having invoked the carwechigg
legal principle, inreasonablgppliesthe. . . [principle] to the facts of a prisonercase.” Id. at

4009.



For purposes of 8§ 2254(d)(2), a state court’'s “factual determination is not unreasonable
merely because the federal habeas court would have reached a different @onoldse firs
instance.” Wood v. Allen558 U.S. 290, 301 (2010). The Sixth Circuit construes 8§ 2254(d)(2) in
tandem with § 2254(e)(1) to require a presumption that the state court’s factualiniien is
correct in the absence of clear and convincing evidenteetoontrary. Ayers v. Hudsan623
F.3d 301, 308 (6th Cir. 2010) (citindiller-El v. Cockrel] 537 U.S. 322, 340 (2003)). A state
court’s factual findings are therefore “only unreasonable where they ardt&e by clear and
convincing evidence and dwt have support in the record.Moritz v. Woods692 F. App’X
249, 254 (6th Cir. 2017Q(0oting Pouncy v. Paime846 F.3d 144, 158 (6th Cir. 2017)) (internal
guotation marks omitted).

Before a federal court will review the merits of a claim broughder 8§ 2254, the
petitioner must have “exhausted the remedies available in the courts of the 3&td.5.C. §
2254(b)(1)(A). To be properly exhausted, a claim must be “fairly presertteotigh “one
complete round of the Staseestablished appellateview process.”O’Sullivan v. Boerckel526
U.S. 838, 845, 848 (1999).

The exhaustion requirement works in tandem with the procedeafallt rule, which
generally bars federal habeas review of claims that were procedurally defaultesl state
courts. Id. at 848. A petitioner procedurally defaults his claim where he fails to pragpdrgust
available remedies (that is, fails to fairly present the claim through anplet® round of the
states appellate review process), and he can no longer eXbecaise a state procedural rule or
set of rules have closexdf any “remaining state court avenue” for review of the claim on the
merits. Harris v. Bookey 251 F. Appx 319, 322 (6th Cir. 2007). Procedural default also occurs
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where the state court “actually . . . relied on [a state] procedural bar asependédnt basis for
its disposition of the case.Caldwell v. Mississippi472 U.S. 320, 327 (1985). To cause a
procedural default, the state court’s ruling must “rest[] on a state law ground ithdependent

of the federal question and adequate to support the judgm@otéman v. Thompspb01 U.S.
722,729 (1991) (citingrox Film Corp. v. Muller 296 U.S. 207, 210 (1933jinger v. Missourj

80 U.S. 257, 263 (1871)).

Only when the petitioneshows “cause for the default and actual prejudice as a result of
the alleged violation of federal law, or demonstrate[s] that failure to consieeclaim[] will
result in a fundamental miscarriage of justice,” will he be entitled to federel remien of the
merits of a claim that was procedurally defaulteld. at 750. The ineffectiveness of post
conviction counsel may be cause to excuse the default of an ineffastigtancef-trial-
counsel claim.Trevino v. Thaler569 U.S. 413, 423 (2013)ifjog Martinez v. Ryan566 U.S. 1,
14,1617 (2012)). A fundamental miscarriage of justice involves “a pris@je$sert[ion of] a
claim of actual innocence based upon new reliable evidenB&¢htol v. Prelesnik568 F.
App'x 441, 448 (6th Cir. 2014

B. Insufficiency of the Evidence

The Supreme Court’'s decision irackson v. Virginia443 U.S. 307, 3189 (1979),
provides the federal due process standard for evidentiary sufficiencymmalricases. See
Coleman v. Johnsen566 U.S. 650, 651 (2012) (per curiam) (holdidgcksonapplies to
sufficiencyof-the-evidence claims on habeas review under § 2254(d)Jacksonthe Supreme
Court announced that “the relevant question” “on review of the sufficiency of the evittence
support a criminal conviction,” is whether, “afterewing the evidence in the light most
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favorable to the prosecutioanyrational trier of fact could have found the essential elements of
the crime beyond a reasonable ddul¥ackson443 U.S. at 318-19 (emphasis in original).

The Jacksonstandard “gives full play to the responsibility of the trier of fact fairly to
resolve conflicts in the testimony, to weigh the evidence, and to draw rbksoriarences from
the basic facts to ultimate factsld. at 319. See also Cavazos v. Smif65 U.S. 1, 2 (2011)
(per curiam) (holding that, und@ackson “it is the responsibility of the jurrnot the cour-to
decide what conclusions should be drawn from evidence admitted at trialdtksors
evidencesufficiency standardhay be met with circumstantial evidencgee Desert Palace, Inc.,

v. Costa 539 U.S. 9, 100 (2003) (“[W]e have never questioned the sufficiency of circumstantial
evidence in support of a criminal conviction, even though proof beyond a reasonable doubt is
required.”);see also United States v. Alg&89 F.3d 506, 512 (6th Cir. 2010) (“Circumstantial
evidence alone is sufficient to sustain a conviction and such evidence need not remove every
reasonable hypothesis except that of guilt.”).

The AEDPA adds a layer of deferenceJtcksors already deferential standard. By
virtue of the AEDPA’'s command that federal habeas relief may issue omig gtate court’s
decision is “contrary to” controlling federal law or “based on an unreasmagblication” of the
controlling federal law, 28 U.S.C. § 2254(d}2), a state court determination that the evidence
satisfied the deferentialacksonstandard is itself “entitled to considerable deference” by the
federal habeas courColeman 566 U.S. at 656.

C. Ineffective Assistance of Counsel

A claim that an attorney’s ineffective assistance has deprived a criminatideteof his
Sixth Amendment right to counsel is controlled by the standards stat&frigkland v.

8



Washington 466 U.S. 668 (1984). To succeed on such a claim, a petitioner must demonstrate
two elements: (1) “that counsel's performance was deficient”; and (2) “that thaedef
performance prejudiced the defensdd. at 687. “The benchmark for judging anioh of
ineffectiveness must be whether counsel’s conduct so undermined the proper functioheng of t
adversarial process that the trial cannot be relied on as having produced alfusticesat 686.

To establish deficient performance, a petitioner “must show that counsel’ sergptam
fell below an objective standard of reasonablenegs.’at 688. A court considering a claim of
ineffective assistance must apply “a strong presumption” that the atsnepyesentation was
“within the wide rangeof reasonable professional assistance; that is, the defendant must
overcome the presumption that, under the circumstances, the challenged actiwnbenig
considered sound trial strategyld. at 689 (internal quotation marks and citation omitted).

An attorney’s “strategic choices” are “virtually unchallengeable” iebdasn a thorough
investigation of law and facts relevant to plausible options . .Strickland 466 U.S. at 690.
“[S]trategic choicesnadeafter less than complete investigation aresoeable precisely to the
extent that reasonable professional judgments support the limitations on inieestigéd. at
690-91.

To demonstrate prejudice, a petitioner must establish “a reasonable proliaatlityut
for counsel’s unprofessional errors, the result of the proceeding would have been diffletent
at 694. “A reasonable probability is a probability sufficient to undermine confidentdeei
outcome.” Id. “It is not enough ‘to show that the errors had some conceivable effect on the

outcome of the proceeding.Richter, 562 U.S. at 104quoting Strickland 466 U.S. at 693)



(citations omitted). Instead, “[clounsel's errors must be ‘so serious as teadtép defendant
of a fair trial, a trial whose result is reliable.ldl. (quotingStrickland 466 U.S. at 687).

The deference to be accorded a statert decision under 28 U.S.C. § 2254(d) is
magnified when a federal court reviews an ineffective assistance claim:

Under AEDPA, a state court must be granted a deference and latitude that a

in operation in a case involving direct review un8aickland A state coufs

determination that a claim lacks merit precludes federal habeas relief so long as

“fairmindedjurists could disagree” on the correctness of that decision.

Id. at 101 (quotingrarborough v. Alvaraddg41 U.S. 652, 664 (2004)).
Il. Claim 1

Petitioner assertthat the evidence was insufficient to establish that he committed the
drug and firearm offenses. He argues, specifically, that Ellison and Gagstimonies, and his
written statement to the police, support the conclusion that he possessed the drugohal per
use to combat pain, and possessed the gun to protect himself from crime. (EC& BpECF
No. 1-1 at 814) Pewitteraisedthe argument pertaining to the witnesses’ testimonreslirect
appeal $eeECF No. 138 at -13), but the state appetka courtrejectedit, see Pewitte2014
WL 12330304t *6-9.! Respondent argues tHagwitteis not entitled to relief on his evidence
sufficiency claim becausedhe state court's decision easily meets the AEDPA’s deferential
standards.

To sustain the convictions for possession of cocaine and hydrocodone, the State had to
prove that Pewitte knowingly possessed those substances “with intent to maeruftisiuer, or

sell” them. Tenn. Code Ann. 8 39417(a)(4). The firearm offense required prdbét

! On direct appealPetitioner did not present the argument pertaining to his written

statement. SeeECF No. 138 at 1213.) Although the argument is procedurally defaulted,
Respondent did not raise this affirmative defense.
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Petitioner possesseda firearm with the intent to garmed during the commission @f
dangerous felony.’Pewitte 2014 WL 1233030, at *6 (citing Tenn. Code Ann. § 39-17-18p4

“The possession of cocaine witfe intent to sell or deliver is considered a ‘dangerous felony.™
Id. (citing Tenn. Code Ann. 8 397-1324(i)(1)). “[T]he necessarintent to support a
conviction for carrying a weapon with the intent to go armed may be proved by the
circumstances surrounding the carrying of the weaddnat *8 (quotingCole v. State539
S.W.2d 46, 49 (Tenn. Crim. App. 1976)).

On direct appeal, the Tennessee Court of Criminal Appeals setl&mitkors evidence
sufficiency standardsgdiscussed the proofs required to convict Pewitte of the drudiraam
offensesyreviewed the evidence adduced at trial, and rejected the defendant’s argumeist that th
evidence was insufficient to sustain tt@avictions. Id. at *5-8. The appellate coureasoned
that, desge Ellison and Goyer’s testimonidbat Pevitte had been taking pain medication
following knee surgery, an@oyer’stestimony that his stepson had taken out a loan from a bank
andwasreceivng monthlydisability check, the jury could infer amntent to sell the drugs from
the surrounding circumstancekl. at *7-8. Those circumstances included, among other things,
“law enforcement[s] recover[y of] one package of cocaineighing over 48.04 grams, an open
box of sandwich bags in a nightstamdclose proximity to cocaine and painkillers, a digital
scale, and spoons and plastic bags wWithite powdery residdeon them’ Id. at *7. In
addition, the hydrocodone pills were of “three different typasdwere found in a plastic bag
near cocaia, sandwich bags, and a firearm rather than in a prescription bottle consisteat wi

theory of lawful possession.ld. at *8.
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As for the firearm chargethe appellate court concluded, based on circumstantial
evidence, that “a rational trier of facbuld find the Defendant guilty of possession of a firearm
with the intent to go armed during the commission of a dangerous feloihy.”at *8.
Specifically, the jury could infer Pewitte’s intent from the fact thatloaded .38 caliber
revolver was found next to a large amount of cash in slaene mghtstand which held the drugs
and the box of sandwich bags, and thatehty-seven rounds of ammunition for a .38 caliber
revolver’ were discovered in the bedroom, in a bag which also contained “$1,395 ifi ¢dsh

The Tennessee Court of Criminal Appeals correctly identifladksors evidence
sufficiency standards and applied them to the facts of Petitioner's é&séioner thus cannot
show that theappellatecourt’s evidencesufficiency determination s “contrary to” controlling
Supreme Courtaw. SeeWilliams 529 U.S. at 406 [A] run-of-the-mill statecourt decision
applying the correct legal rule from [Supreme Court] cases to the factgiebaer’s case would
not fit comfortably within § 2254(d)(1)’s ‘contrary to’ clause.”).

Pewitte has also failetb establish that the appellate court’s conclusiandthe factual
findings on which they arbased, are unreasonablEirst of all, he does not identify any clear
and convincing evidence to undene the factual determinatiomegarding what was found in
his home during the search, and where those items were located. Sezotitdyappellate court
noted, those items and their placement within the haweergse to the reasonable inference that
Pewitte possessed the drugs with the intent to sell them, and possessedrthenfitie intent to
commit a dagerous felony. Petitioner canresdtablish that thetate appellate court’s decision is
unreasonable by simply pointing out evidence that would support contrary inferdncest,
his written statement to police aldlison and Goyer’s testimonies regarding the cash and his
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drug use. The jury resolved the competing inferences in the State’s favor, andeobmsth
Jacksors commandsthe appellate court &ve “full play” to the jury’s decision.Jackson 443
U.S. at 319.

In sum, he TCCA'’s evidencesufficiency rulings are notontrary to clearly
established Supreme Court law, based on unreasonable factual determinations, or the
resultof an unreasonable application of clearly established law to the facts. Claim 1 is
thereforeDENIED.

[I. Claim 2

Petitioner asserts that trial counsel rendered ineffective assistance bgili(ly to
investigate whether he had valid prescriptions for Loatadh Vicodin(Claim 2A), (2)failing to
adequately crosexamineEllison and Giley (Claim 2B) (3) failing to “challenge whether the
affidavit, on which the search warrant was issued, established probablé (€lase 2C), and
(4) “fail[ing] to object to prejudicial comments by the prosecutor during closing arguments that
inferred [sic] to the Petitioner’s decision not to testify” (Claim 2[BCFNo. 1-1 at17-31) He
unsuccessfully pursued all of these arguments on appeal from the denial of posteroreliet.
SeePewitte 2016 WL 1719432, at *8. Respondent maintains that the state appellate court’s
rejection of the arguments was not unreasonable. The Court agrees.

TheTennessee Court of Appealsrrectly identified the ineffectarassistancef-counsel
standards set forth i&tricklandand applied them to the facts of Petitioner’'s céSeeid. at *7-

8. Therefore,its determination thatounsel did not render ineffective assistaimcany of the

ways alleged isiot “contrary to”controlling Supreme Coulaw. SeeWilliams 529 U.S. at 406

13



In addiion, for the reasons discussed belothe TCCA's factual determinationand its
application ofStrickland’sstandards to those facts are not unreasonable.

A. Claim 2A: Investigation of Prescriptions

In his postconvictionappeal,Petitioner argued that higdl counsel “was ineffective in
his representation as he failed to investigate known and available evidende wekid have
demonstrated that the prescription drugs, Vicodin andhthb [sic] were being used for
legitimate medical conditions and not with any criminal intent as he had recemtérgone
bilateral kne surgery.” (ECF No. 137 at 18) In rejecting the argument, the Tennessee Court
of Criminal Appeals deferred to the lower court’'s determination that trial ebtmaslcredibly
“testified that he had fully attempted to locate any valid prescriptionsghatignef mayhave
had for the 12 pills of Vicodin or Lortab in the months prior to October 5th, 2011, whicthevas
datethat the search warrant was executed and the pills wereeredov Pewitte 2016 WL
1719432, at *7 dmphasisn original). Based on that testimonghe appellateourtagreed with
the postconviction trial court’s conclusion that counsel had not performed deficiently wit
regard to his investigation into a lawful source for the hydrocodone fillsit *8.

Petitioner has failed to show that tliecision $ based on unreasonable factual
determinationsor an unreasonable applicationSificklands standards Under Strickland an
attorney’s “strategic choices” are “virtually unchallengeable” if based aorithorough
investigation of law and facts relevant to plausible option&trickland 466 U.S. at 690.
Petitionermaintains that counsel did natlequatelyinvestigate the purported lawful source of
the pills. He points outthat he testified at the pesbnviction hearing thahe hydrocodonepills
sdazed during the search had bgaescribedo combat pairhe experenced following blateral
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knee surgery, and that he tdhds tohis attorney. (ECF No.1-1 at 19 (eferencing testimony at
ECF No. 1316 at 7#8).) He also insists that a letter from his doctor, which was submitted into
evidenceat the postonviction learing corroborates higsestimony. (Id.) The letter explains
that the surgery occurred in July 2010, atidht the doctor had prescribed hydooone for
Pewitte’s post-surgerypain “on seveal occasions around that period (and before October 5,
2011).” (ECF No. 13-14 at 2.)

Petitioner’'s testimony and the doctor’'s letter are not clear and convincingnewide
undermining thestate court’'sletermination that counsebnducted a@ahoroughinvestigation into
the hydrocodone pills.Theletteronly establhes that hydrocodone was prescrilmechediately
following a surgery that took place more than a year before the search wiagstednand at
some unspecified time “before October 5, 201The letter, therefore, does noécessarily
contradictcounsel’stestimony that he could not locate prescriptions issued iwée&s lading
up to the search in October 2011. The foostviction trial court credited counsel’s testimony,
not Petitioner’s, about the investigative efforts undertaken, and the appellateeamamnably
refused to disturb that credibility finding.

In light of counsel’'s testimony that he tried to locate valid prescriptaursng the
relevant timeframe, thestate appellatecourt’s conclusion that counsel did not perform
deficiently is patently reasonable. Claim 2A is therefdENIED .

B. Claim 2B: Cross-examination of Witnesses

In his state postonviction proceeding$etitioner argued that higal counsel “failed to
utilize [a] prior inconsistent statement to impeach the state’s witness, ChEgisam,” and also
failed to “adequately cross examine Investigator Samuel Gilley with the Jackdae Po
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Department.” (D.E. 137 at 19, 2] Petitioner testied at the postonviction hearing that
Ellison’s trial testimony that Pewitte “threw a purple bag at him that hit him in the cittsthe
cocaine fell out and he (Mr. Ellison) picked it up andcptl it in the cabinet” was inconsistent
with Ellison’swritten statement to police “that ‘Saidrick handed me a bag of cocaine and | put it
in the cabinet.” Id. at19.) Regarding GilleyPetitionerargued that the investigator “testified
that he observed a white truck pull up and [Goyer] and Christian Ellison got the trfuck,
walk[ed] [to] the residence and cldsé the door,” but that Gilley stated in his report that “the
two (2) males ran into the houseld.(at 21)

The postconviction trial court “reviewed the specific portions relative to thectire
examination and crossxamination of State’s witnesses, Christian Ellissomd Investigator
Samuel Gilley.” (ECF No. 1313 at 64 (emphasis omitted).) The court held that counsel did not
provide ineffective assistance becabe€'properlycrossexamine[d] theState’switnesses and.

. attempled] to discredit their testimonyparticularly Christian Ellison and Investigator Samuel
Gilley,” and becaus no prejudice resulted from counsel’s performande. at 65.) Pewitte
appealedand the Tennessee Court of Criminal Appesalsymarily but explicitly, adopted the
postconviction trial court’s findings and rationale for rejectithg claim. Pewitte 2016 WL
1719432, at *8.

The state appellate court’s decision is not based on an unreasonable determination of the
facts or an unreasonable application Stficklands standards to those fact§he trial record
shows that counsel cresgzamined Ellison abodtis testimony that Pewitte “threwthe purple
bagat him:

Q. Mr. Ellison, I'm going to pass something up to you and if you could look at

this and ¢ll me f this looks familiar to you?
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A. Itlooks familiar.
Q. Is that your written statement that you gave to the police?
A. Yeah. | see whered

Q. Well, let me back up a little bit. It was October 5th, 2011 you gave that
statement; right?

A. lguessitwas. It's been so long ago.

Q. The last sentence there, don't read it out loud, read it to yourself. Let me
know when you've had a chamtodo that.

Have you had a chaa to do that?
A. (Witness nods.)
Q. Does it say anywhere in there about your cousin threw a purple bag at you?
A. No.
(D.E. 135 at40)

Counsel also questioned Gilley about the statement in his report that two peopte ran in

the house:

Q: Did the men did they just walk inside the house or run inside the house or
what happened?

A. [A]s they were getting out of the truck we pullegd] and they kind of looked
over and saw us and kind of ran into the house.

Q. Okay. So Mr. Ellison and then Mr. Goyer, they both ran inside the house?
A. lain't going to say they ran. They hurried up. ...

Q. If your report says that you encountered two male suspects in the front yard
who ran inside the house, would thatcorrect?

A. Yes, sir.
(D.E. 134 at62-63)
Based on this record, the stataurt’s ®nclusion that counsslperformancdell “within

the wide range of reasonable professional assistastackland 466 U.S.at 689, was not



unreasonablePettioneralsohas not pointed to anything to suggest a reasonable probability that
further efforts to impeach the witnesses on the minor inconsistencies in their stateroelus
have resulted in a differetrial outcome. Accordinglyhte state court’s catusion that counsel
did notprovide ineffective assistancmes not reflect an unreasonable applicatioBtatkland
to the facts.Claim 2B is DENIED.
C. Claim 2C: Motion to Suppress
Petitioner arguednh his state postonviction proceedingghat histrial counsel “should
have challenged the search warrant that was executed at his residence priarrestis (D.E.
13-17 atl4) Hetestified at the evidentiary hearing thavestigatorGilley’s affidavit in support
of the search warrant
.. . says a confidential source seen me in possession of cocaine within 72 hours,
but there was no controlled buy. There was no surveillance. There was no proof
there even was a confidential informant or source. There was no specific proof in
there that proved that | had committed any kind of crime or done anything wrong.
It was just somebody said or what they made up that somebody said. There’s no
proof this even existed.
(D.E. 13-16 at 14-1%
Trial counsel testifiedhat he reviewed the supporting affidavit and concluded that it
alleged probable causeld(at 62.) He recalled thathe affidavit
confirmed. . . that or the informant supposedly said that he saw Mr. Pewitte with
cocaine at [Pewitte’s home] and .listed the fact that . . . the infoant had led
to a certain number of convictions and recovery of certain amounts of drugs and
things like that. | felt that was enough to corroborate what the informant
supposedly told Investigat@illey.
(Id. at 6263.) Counsel further testified thaelfgave[Petitionel a copy of the warrant

and affidavit,and explained to him that it wasgood affidavit.” (d. at 62)

18



Finding Petitioner's claim to be “without merit,"hé postconviction trial court
“credit[ed] [trial counsel's] testimony . . . that in his professional opinion there was no
legitimate basis or grounds upon which to file a Motion to Suppress relativededtod warrant
executed in this case.” (D.E.-13 at65.) Pewitte appdad that determination, and the state
appellate court summarilyout explicitly, adopted the lower court’s conclusioBee Pewitte
2016 WL 1719432at *8.

The decision of the Tennessee Court of Criminal Appeals is not based on an unreasonable
determination of the facts. The lower court’s credibility determinatubmch theappellate court
did not disturb, is entitled to deference by this Court in the aleseh clear and convincing
contrary evidence in the recordseeFargo v. Phillips 58 F. App’x 603, 607 (6th Cir. 2003)
(holding “state court's determination that counsel's testimony was more cretidoe the
witnesses’ testimony was not unreasonableérglthere was “no clear and convincing evidence
to justify a rejection of the trialotirt’s credibility finding). Pewittehas not pointed to any clear
and convincing evidence to undermine the credibility finding.

Based on the facts to which counselddoéy testified, theTennessee Court of Criminal
Appealsdid not unreasonably conclude that counsel did not provide ineffective assistance in
deciding not to file a motion to suppresSee e.g.Marshall v. WardenNo. 171074, 2017 WL
3185191, at *3 (6tiCir. July 10, 2017funpublished) (where “[ahotionto suppress . . would
have been unsuccessful, counsel did noperformdeficientlyby failing to pursue orig (citing

Greer v. Mitchell 264 F.3d 663, 676 (6th Cir. 200%)).

2 Among the reasons Respondent presents in support afdusent thathe state

appellate court’s decision is not unreasonable is the fact that “Petitioneailed.tb introduce
into evidence [at the posbnviction hearing] a copy of the search warrant and the supporting
19



For all of these resons,Petitioner has not shown that the TCCA'’s decision fails AEDPA
review. Claim2Cis thereforeDENIED.

D. Claim 2D: Prosecutor’s Closing Argument

In his state postonviction proceedings, Petitioner arguidt trial counsel rendered
ineffective assistance by failing to object to a comment the prosecw#de during closing
argument whichallegedlyimpinged on his “fundamental right to choose not to testify.” (ECF
No. 1317 at 20.) Petitioner testified athe postconviction hearing that he recalled the
prosecutor telling the jury th#the defendant was “sitting there like a knot on a log bedaede
wouldn't testifyand . . . say [he] ha[d] proof abdat lawful source forthese pills. . ..” (ECF
No. 1316 at 16.) Counsel testified that he did not remember the prosecutor making that
statement, but that, if the prosecutor had done so, it would have‘dgentionableand the
judge would have surely sustained that as.We(ld. at 64.) The postconuction trial court
reviewed the trial transcript and found that the prosecutor “did not improperly commenhapon t

defendant’slecision not to testify at trial,” and that, in any event, “petitioner hasdféd show

affidavit.” (D.E. 14 at21) In his Reply, Pewié takes issue with #targument, insisting that,
under ‘Strickland and Sutton” he should not be bound by the failure of his pamtviction
counsel to submit the affidavit at the hearing. (D.E. 2&3t In Sutton the Sixth Circuit held
thatMartinezapplies to cases arising in Tennessgee Sutton v. Carpentetd5 F.3d 787, 795
96 (6th Cir. 2014). If Petitioner means to suggest that hisqoosiiction counsel’s alleged
ineffective assistance should excuse his failure to submit the warramvififtto evidence at
the postconviction hearing, the argument is rejectedlartinez holds that the ineffective
assistance of posbnviction counsel may be cause to excuse pteeedural defaultof a
substantial claim of trial counsel ineffective assise,see Martinez 566 U.S. at 14put
Petitioner did not default his claim. Rather, he complains défault of proof as to which
Martinezdoes not apply.SeeHenderson v. CarpenteRl F. Supp. 3d 927, 933 (W.D. Tenn.
2014)(citing Moorev. Mitchell, 708 F.3d 760, 785 (6th Ci2013) andDixon v. Houk737 F.3d
1003, 1012 n.2 (6th Cir. 2013gh’g & reh'g en banc denie@an. 29, 2014)).
20



that there is a reasonable probabitiat, but for trial counsel’s performance, the result of the
trial proceeding would have been different.” (ECF No. 13-13 at 64, 65.)

Petitioner appealed the decision, maintaining that the comment was imanopérat he
was prejudiced by counsel'siliae to object to it (SeeECF No. 1317 at 15, 20.)In its brief
before the Tennessee Court of Criminal Appeals, the Stgteedthat “the prosecutor did not
say,” as Pewitte alleged, “that th@efendanjtwas sitting there like a bump on a log refgsio
testify.” (ECF No. 1318 at 24.) Instead, the prosecutor was responding to a stateragely
trial counseht closing

Defense counseNow, one thing | want you to consider again is [the prosecutor]
said “There’s been no pharmacy records to contradict our proof.” Remember, we
don’t have to prove anything to you. The State has to prove beyond a reasonable
doubt that Mr. Pewitte is guilty of what he’s charged with. In theory I can sit
there and askaquestions of anybody. Nobody can testify other than the State’'s
witnesses and if you still aren’t convinced then you couldn’t convict hike
don’t have to prove anything. The State has the burden of proving Mr. Pewitte is
guilty beyond a reasonableubt.

* * %
Prosecutor The defendant is right, he doesn’t have to prove anything. He can sit
over there like a stump and just not say anything. There were no pharmacy
records, but there was also nothing to indicate common lawful use of prescription.
No pill bottle. Doesn’t everybody have a pill from their doctor have a pill bottle
with their name on it? There wasn’t one here. No pill botii¢here are the
pills? In a plastic bag wadded up wit[h] some other drugs.

(ECF No. 13-15 at 25, 26.)

The Tennessee Court of Criminal Appesilsnmarily but explicitly, adopted the lower
court’s conclusionthat the prosecutor’s statement was not impropgeePewitte 2016 WL
1719432, at *8. The appellate court also agreetth the lower courthat Petiloner was not

prejudiced by counsel’s failure to object ttte comment Seeid. The Tennessee Court of
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Criminal Appealstherefore upheld the pesbnviction trial court’s ruling that counsel had not
rendered ineffective assistance by failing to objet¢he prosecutor’s statemeritl.

The Fifth Amendment to the United States Constitution, which establishes a criminal
defendant’s right not to testify at trial, forbids the prosecution from comngeoti a defendant’s
decisionto exercise that right. Griffin, 380 U.S. at 615 In Griffin, the prosecutor made
numerous references to the defendant’s failure to testify, and the jury Wwastet that it could
consider the defendant'silence regarding “facts within his knowledge.ld. at 610. The
Supeme Courtheld that the prosecutor's comments and the jury instructions violated the
defendant’s Fifth Amendment right not to testifgl. at615 The Courtoncluded that thEifth
Amendment “brbids either comment by the prosecution on the accusiéghges or instructions
by the court that such silence is evidence of guid.”

A Griffin violation “dges] not constitute a structural error requiring automatic reveérsal.
Hall v. Vasbinder563 F.3d 222, 2386 (6th Cir. 2009]citing Brecht v.Abrahamson507 U.S.

619, 629, 638§1993). Therefore, a direct appeakuchviolations are subject to harmlesgor
analysis which requires the court to determine whether the error “was harmless beyond a
reasonable doubt.Chapman v. California386 U.S. 18, 24 (1967)).

On federal habeas revie@hapmars harmless error standard does not apgtyy v.
Pliler, 551 U.S. 112, 116 (2007)nstead, theourt must determine ihe prosecutor's comment
“had a substantial and injurious effectimifuence in determining the jury’s verdictld. at116,

112 (quotingBrecht 507 U.S. at 6B (establishing harmless error standard on federal habeas

® The Fifth Amendment right against selimination ismadeapplicable td‘the States
by reason of the Fourteenth Amendmeriiffin v. California, 380 U.S. 609, 615 (1965).
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review for “constitutional error[s] of the trial typg’) In cases where the federal habeas
petitioner has alleged that counsel was ineffective for failing to object to the prosscutor’
improper comment, “[tje prejudice prong of theeffectiveassistancanalysis subsumes
the Brechtharmlesserror review.” Hall, 563 F.3dat 236 (citing Kyles v. Whitley514 U.S. 419,
436 (1995).

As Respondent, here, points out, the proseaduatd?ewitte’s casalid not saythat the
defendantwassitting like a knot on a log because he would not testify that he had proof of a
legal source for the pills.The trial transcipt showsthat the prosecutoragreed with defense
counsel that th®efendant did not have to testify. (ECF No-1EBat 26.) He thenarguedthat
the evidencesupplied by the Statei.e., the discovery othydrocodonepills in baggies not
pharmacy bottles, sitting on a nightstand next to cocaine in baggiggested that wasnot
Pewitte’s prescribed medicingld.) The Tennessee Court of Criminal Appeals’ determination
that the comment was not improper is therefore not an unreasonable applic&rdhrof

Even if the comment were constitutionally improper,-faindedjurists could conclude
that Petitioner was not prejudiced by his attorney’s failure to object t@he prosecutor’'s
statementwas an isolated referencand it wasset against bottnis and defense counsel's
statements to thgiry that the defendant had a right nottéstify and that the burden of proof
was on the Stateln addition, the State’s proaiainst Pewittevassignificant: the hydrocodone
pills were in baggies, not pharmacy bottles; they were found on a nightstand ionBesit
bedroom next to cocainevhich was also packaged pilastic bagsdrug paraphernaliae(g,
scales, spoons, plastic baggies) were found on the steps leading to Pewitte’s baddlamge
amounts of cash were discovered in the bedro@mee.g, Mitchell v. Palmer No. 1:06CV-
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854, 2010 WL 395820, at *29 (W.D. Mich. Jan. 28, 20@®ffin violation was harmless error
underBrechtwherethe “[tlhe evidence agast [the § 2254] petitionewas overwhelming and
the allegedly offending arguments by the prosecutor were isdateid Brecht 507 U.Sat639
(finding harmless error in “[tle Statés references to petitiorierpostMiranda silence[where
the comments] were infrequent” anthé States evidence of guilt wad, not overwhelming,
certainly weighty)); Chapman 386 U.S. at 25Griffin violation not harmless wherghe state
prosecutor’'s argument and the trial judge’s instruction to thegonyinuously and repeatedly
impressed the jury that from the failure of petitioners to testifyhe inferences from the facts
in evidence had to be drawn in favor of that&) (emphasis addel) Thereforethe Tennessee
Court of Criminal Appeals did not unreasonably dade thatthereis noreasonable bability
that the outcome of Pewdts trial would have been different had counsel objected to the
prosecutor’'s commen Accordingly,Claim 2D isDENIED.

For all of these reasons, the PetitioDENIED .

APPEAL ISSUES

A § 2254 petitioner may not proceed on appeal unless a district or circuit judgeassues
certificate of appealability (‘COA”). 28 U.S.C. § 2253(c)(Egd. R. Ap. P. 22(b)(1). A COA
may issue only if the petitioner has made a substantial showing of tia¢ alea constitutional
right. 28 U.S.C. 8§ 2253(c)(B). A substantial showing is made when the petitioner
demonstrates that “reasonable juristgilld debate whether (or, for that matter, agree that) the
petition should have been resolved in a different manner or that the issues preseated we
‘adequate to deserve encouragement to proceed furthidiller-El v. Cockrel) 537 U.S. 322,
336 (2003)(quotingSlack v. McDaniel529 U.S. 473, 484 (2000)). “If the petition was denied
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on procedural grounds, the petitioner must show, ‘at least, that jurists of reason waduld fi
debatable whether the petition states a valid claim of the denial okataetanal right and that
jurists of reason would find it debatable whether the district court was taorrigs procedural
ruling.”” Dufresne v. Palmei876 F.3d 248, 2533 (6th Cir. 2017) (per curiam) (quotiisjack
529 U.S. at 484).

In this casereasonable jurists would not debate the correctness of the Court’s decision to
deny the Petition. Because any appeal by Petitioner does not deserverattdeti Court
DENIES a certificate of appealability.

Pursuant to Federal Rule of Appellate Procedure 24(a), a party seeking pauiseorsta
appeal must first file a motion in the district court, along with a supporting affid&at. R.
App. P. 24(a). However, Rule 24(a) also provides that if the district court cettifiean appeal
would not be taken in good faith, the prisoner must file his motion to pracdetna pauperis
in the appellate courtd.

In this case, for the same reason it denies a COA, the C&RTIFIES, pursuant to
Rule 24(a), that any appeal in this matter would naiaken in good faith. Leave to appé&al
forma pauperiss thereforeDENIED .*

IT IS SO ORDERED.

s/ S. Thomas Anderson
S. THOMAS ANDERSON
CHIEF UNITED STATES DISTRICT JUDGE

Date: September 2@0109.

* If Petitioner files a notice of appeal, he must also pay the full $505.00 appeltejedii or file
a motion to proceeth forma pauperisand supporting affidavit in the Sixth Circuit Court of
Appeals within thirty(30) days.
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