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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

RICARDO TORRES,
Plaintiff,
VS. Nol1:16-cv-01319-STA-egb

PRECISION INDUSTRIES,
INC., a/k/aP.l., Inc.,

~ o~ T o~ T e~

Defendant.

ORDER DENYING DEFENDANT'S MO TION TO DISMISS AND/OR
FOR SUMMARY JUDGMENT BASED UPON THE STATUTE OF LIMITATIONS

Before the Court is the Motion of Defemda-which was named in the Complaint (ECF
No. 1) as Precision Industries,clna/k/a P.1., Inc., but filed its Answer (ECF No. 10) as P.1.,
Inc., a/k/a Precision Industries and has referredsedf solely as P.l., Inc., in its subsequent
filings—to Dismiss and/or for Samary Judgment Based upon tB@atute of Limitations (ECF
No. 31). Defendant moves wismiss—or in the alternagy for summary judgment on—
Plaintiff Ricardo Torres’s divsity action under Tennessee |l@n the basis that Tennessee’s
savings statute did not tdhe statute of limitations when Plaiinitially filed suit in state court
because Plaintiff did not actually sue DefenddPlaintiff instead sued “Precision Industries” in
the prior action. But Plaintiff asserts that Defantdnonetheless participatedthe suit as “P.1.,
Inc.,” identified itself as “Precisen Industries” in its separation e to Plaintiff, and caused the
entirety of this confusion by failing to reger with the Tenness Secretary of StateFor

reasons set forth below, Defendant’s MotioDENIED .
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PROPER MOTION BEFORE THE COURT

At the outset, the Court finds it appropriate determine whether it should consider
Defendant’s Motion as a motion to dismissaomotion for summary judgent. When a party
moving under Rule 12(b)(6) presents matterssidet the pleadings and the court does not
exclude the materials, the court must treat the Rule 12(b)(6) motion as a motion for summary
judgment under Rule 56. Fed. R. Civ. P. 12(@®efore converting a motion to dismiss, the
Court must give the parties “a reasonable opportunifyresent all the matal that is pertinent
to the motion.” Id. But notice is required oplto the extent that “onearty is likely to be
surprised by the proceedingsWysocki v. Int'l Bus. Mach. Corps07 F.3d 1102, 1105 (6th Cir.
2010) (quotingShelby Cty. Health Care Corp. v. Soucil of Indus. Workers Health & Welfare
Tr. Fund,203 F.3d 926, 931 (6th Cir. 200@alehpour v. Univ. of Tenril59 F.3d 199, 204 (6th
Cir. 1998)). The necessity of prior notice “@éeds upon the facts and circumstances of each
case.” Id. (quotingSalehpouy 159 F.3d at 204).

The Court finds it appropriate to convert Defendant’s Motion to Dismiss to a Motion for
Summary Judgment without addmial notice to the parties. kg both parties have not only
presented Statements of Facts (ECF Nos. 352, 35-2, & 37-1) that rely on affidavits and
other documents but also utdid these Statements of Facts in their respective arguments.
Further, Plaintiff had not just notice of this pod#ip but in fact asks the Court to consider the
instant Motion as a motion for summary judgmerRl.’s Resp. in Opp’'n to Def.’s Mot. to
Dismiss and/or for Summ. J. Based upon theugaif Limitations, a8, June 15, 2017, ECF No.

35 [hereinafter “Pl.’s Resp.”] (“As such,dhCourt should treat Defendant’'s Motion under the
Rule 56 summary judgment standard.”). Accoglly, the Court will proceeds if Defendant has

moved for summary judgmeé against Plaintiff.



I. BACKGROUND

The following facts are not disputed the Parties unless otherwise not&eeStatement
of Undisputed Material Facts in Supp. offDeMot. for Summ. J., May 18, 2017, ECF No. 31-2
[hereinafter “Def.’s Statement of Facts”]; Bl.'Resps. to Def.’s Statement of Undisputed
Material Facts in Supp. of Def.’s Mot. for @m. J., June 15, 2017, ECF No. 35-1 [hereinafter
“Pl.’s Resp. to Def.’s Statement of Facts”]; BIStatement of Undisputed Material Facts, June
15, 2017, ECF No. 35-2 [hereinafter “Pl.’s Statement of Facts”]; Def's Resp. to Pl.’s Statement
of Undisputed Material Factsune 29, 2017, ECF No. 37-1 [herdian“Def.’s Resp. to Pl.’s
Statement of Facts”]. Defendant is a Nevada Corporation that operates a business in Whiteville,
TN, building torque convertersiféthe automotive industry. Bendant employed Plaintiff from
January 5, 2011, to September 7, 2012. Defdnutawided the Tennessee Department of Labor
and Workforce Development with a C20rrfo dated May 21, 2012, regarding Plaintiff's
workplace injury from a few days prior. Thédrm listed Defendant’s name as “Precision
Industries.” Defendant alsosised Plaintiff a Separation No#i, dated September 7, 2012, that
listed its name as “Precision Industries.” eT2012 Property Tax Receipt for 120 Independence
Drive, Whiteville, TN, which is the principal ate of business for Defendant and where Plaintiff
worked, was paid by “Hedrick Terrtux Vicki DBA Precision Industries:” Defendant's
Articles of Incorporation list its Board of Ectors as three persornscluding President,

Secretary, and sole-shareholder, Terry Hedrick and his spouse, Vicki Hedrick, as Treasurer.

! The Court assumes “Etux” is the abbreviatientix,” which is short for &t uxor”
meaning “and wife.” Thus, the property taxesre paid by Terry Hedrick and his wife, Vicki
Hedrick, who were doing business as “Precismdubtries.” This would imply that “Precision
Industries” or “P.1., Inc.,” was na separate entity bthe alter ego of Terry and Vicki Hedrick,
who then actually employed Plaintiff. But Defentifiatly denies this.Def.’s Resp. to Pl.’s
Statement of Facts, 1 14.



Plaintiff filed a lawsuit in Hardeman Coun@ircuit Court for rethatory discharge on
October 19, 2012, against “Precisimdustries,” Terry Hedrick, andicki Hedrick. Defendant
was served with process and filed an Answer as “P.l., Inc., d/b/a Precision Industries.”
Defendant has consistently statidwht “Precision Industries” ithe name under which it does
business and “P.l., Inc.,” is the name of Pléfstiemployer, i.e., Defendant, rather than Terry
and Vicki Hedrick. Defendant regularly listed its name as.,”lht.,” in its Hardeman County
filings but would designate itself as “Preion” within each document. At the time the
Hardeman County lawsuit began, neither “Precisratustries” nor “P.l., lg.,” was registered
with the Tennessee Secretary of State. And mifet did not register itself with the Tennessee
Secretary of State, pumnt to section 48-15-101fadf the Tennessee Code Annotated, until
April 30, 2013, and it did sas “PITC, INC.” Through aOrder entered May 10, 2013, the
Circuit Court of Hardeman County granted Plidiis Motion for Leave to Amend Complaint to
add “P.l., Inc.,” as a defendan®laintiff neither filed an amendecomplaint adding “P.1., Inc.,”

as a defendant in the Hardeman County case nor served Defendant with such a cbmplaint.

% The parties seem to agree that thiiéscorrect statutory pvision that required
Defendant to register with the Tennessee Secretaé®yate, but it appears to the Court that this
provision for corporations forimg under the laws of Tennesse®ection 48-25-101(a) requires
foreign corporations to obtamcertificate of authority from éhsecretary before transacting
business within the State of the Tennessees Uiderstanding by the Court of course assumes
that Defendant was in fact a Nevada corporadiotme time it employed Plaintiff—a fact that it
appears to have relied on in the Hardeman Coaxtign and that is not shuted by the parties in
this matter.

3 Plaintiff disputes that Defendant was setved with an amended complaint on the
basis that Defendant was served with the original Hardeman County Comfle@®.’s Resp.
to Def.’s Statement of Facts, {1 5. Plaintiff psitd Defendant’s particgtion in the action after
“Precision Industries” was served with that Complaidt. While this is certainly relevant
information, it does not negate tApparent technical tratthat Defendant was not served with an
amended complaint specifically adding “P.l., Inc.,” as a defendant.
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On December 23, 2013, Hardeman County CirCourt granted Defendant’s Motion for
Summary Judgment based on Pi#fstlack of standing as anndocumented worker. Plaintiff
appealed the Order to the Tennessee CourApdeals, which reversed. Defendant then
unsuccessfully appealed to the Tennessee Sep@ourt. The case was remanded back to the
Hardeman County Circuit Court, where the d¢oeventually granted Plaintiff’'s Motion for

Voluntary Dismissal on November 10, 2016. R filed this action on December 19, 2016.

. STANDARD OF LAW

Summary judgment is proper where ethpleadings, depositions, answers to
interrogatories, and admissions ole fitogether with the affidavitsf any, show that there is no
genuine issue as to any material fact and tinatmoving party is entitteto a judgment as a
matter of law. Fed. R. Civ. P. 56. Wheecitling a motion for summgajudgment, the Court
must review all the evidence and draw all reasonable inferences in favor of the nonmovant.
Matsushita Elec. Indus.dC v. Zenith Radio Corp475 U.S. 574, 587 (1986). In reviewing a
motion for summary judgment, ti@ourt views the evidence in the light most favorable to the
nonmoving party. Roell v. Hamilton Cty.870 F.3d 471, 479 (6t8ir. 2017) (citingWatson v.
Cartee 817 F.3d 299, 302 (6th Cir. 2016)). It “magt make credibility determinations [Jor
weigh the evidence.”Laster v. City of Kalamazo&46 F.3d 714, 726 (6th Cir. 2014). “The
burden is generally on the moving party to show timagenuine issue of material fact exists, but
that burden may be discharged ‘biowing . . . that there is absence of evidence to support
the nonmoving party’s case.’Bennett v. City of Eastpointd10 F.3d 810, 817 (6th Cir. 2005)
(quotingCelotex Corp. v. Catretd77 U.S. 317, 324 (1986)). Whé#re motion is supported by

documentary proof such as depositions andla¥its, the nonmoving party may not rest on his



pleadings but, rather, must present some “spefafits showing that there is a genuine issue for
trial.” Celotex Corp.477 U.S. at 324zastham v. Chesapeake Appalachia, L.L.764 F.3d 356,

360 (6th Cir. 2014). These facts must be more than a scintilla of evidence and must meet the
standard of whether a reasorehpiror could find by a prepond&i@e of the evidence that the
nonmoving party is entitled to a verdict in his favémderson v. Liberty Lobby, Inct77 U.S.

242, 252 (1986). The Court must enter summadginent “against a party who fails to . . .

[meet the burden] that party will bear . . . at trigCelotex Corp477 U.S. at 322.

IV.  ANALYSIS

Defendant moves for summanydgment on the basis that Pif’s claim is barred by
the statute of limitations. Defendant states that “[t|he statute of limitations for Tennessee actions
for retaliatory discharge based arplaintiff's filing of a claim fo workers’ compensation is one
year from the date of the termination of the employeeDef.’s Mem. in Supp. of Mot. to
Dismiss and/or for Summ. J. Based Upon $tatute of Limitations, at 5, May 18, 2017, ECF
No. 31-1 [hereinafter “Def.’s Mem.”] (citingleadrick v. Union Carbide Corp825 S.W.2d 424,
425-26 (Tenn. Ct. App. 1991)). Plaintiff was tarated on September 7, 2012, and filed this
lawsuit against Defendant on December 19, 20Iberefore, goes Defendés argument, this
action is barred by the statute of limitationdefendant accurately states the statute of

limitations. The Tennessee Supreme Court’s decisidaber v. Mosesays as much, relying

* The Court advises Defendant’s counsel wvjgte the Court, or deast more clearly
provide the Court, with the actuahsite of limitations in the futurelt does not appear to be set
forth in Section 111.C of Defendant's Memoranduwhich raises the statute of limitations as a
defense to Plaintiff's claimSeeDef.’s Mem., at 5. Nor does the statute appear where the
statute-of-limitations defense is raiseddafendant’s Answer or Amended Answé&ee
Answer, 1 11, Jan. 17, 2017, ECF No. 10; Amsier, T I, Mar. 6, 2017, ECF No. 24. The
Headrickopinion cited by Defendant does not refexe any specific statitand, as the opinion
is from the Tennessee Court of Apmeas not binding upon this Court.
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on the Tennessee Court of Appealblsadrick decision in addition to the provision of the
Tennessee Code Annotated setting forth the staitilimitations for personal injury actions.
938 S.W.2d 387 (Tenn. 1996) (ctimfenn. Code Ann. § 28-3-10deadrick 825 S.W.2d 424,
Van Cleave v. McKee Baking Cd12 S.W.2d 94 (Tenn. 1986})A claim for retaliatory
discharge is a tort doh which is governed by the genketart statute of limitations which
requires that a lawsuit be ‘commenced wtlone (1) year after the cause of action
accrued . ...”).

Tennessee has a savings statute, however, that permits, “[i]f the action is commenced
within the time limitedby a rule or statute dimitation, but the judgmentr decree is rendered
against the plaintiff upon any gund not concluding the plaintgf'right of action . . . the
plaintiff . . . may . .. commence a new action witbne (1) year . ...” Tenn. Code Ann. § 28-1-
105(a). Based upon the undisputed facts bef@me&ourt, Plaintiff's Hardeman County action
was timely filed in Oatber 2012 and dismissed in NovemB2€16 without aradjudication on
the merits. Plaintiff theniled this action in December 2016rhus, the savings statute seems
facially applicable. But Defenda argues that it is not. Defdant asserts that the Tennessee
savings statute does not apply because Plairgifer brought a timely action against Defendant
by naming “P.l., Inc.,” in the action. The HardemCounty Circuit Court granted Plaintiff's
Motion to Amend his Complaint to that effect, [Riaintiff never did so.Defendant alternatively
argues that the Court should apphe doctrine of laches becauBRintiff sat on his rights by
having notice that Defendant was not properdmed in the Hardeman County suit but not
formally adding Defendant to the same. For hig, g&laintiff first argues that Defendant waived

its argument on this point entirelyy failing to raise this issue before participating in the



Hardeman County lawsuit.Alternatively, Plaintiff argues that the Complaint before this Court
sufficiently relates back to hidardeman County Complaint so as to make the savings statute
applicable. The Court need not address Pféstalternative argument because it finds that
Defendant has waived the defense it has raisguhtiicipating in the Hardeman County lawsuit.
Defendant participated in the Hardeman Ceguditigation, including Paintiff's appeal to
the Tennessee Court of Appeals and Defendapgjdication for permission to appeal to the
Tennessee Supreme Court. The undisputed f@demonstrate that, in the Hardeman County
lawsuit, Defendant was a defendant, Def.’s R&sl.’s Statement of Facts, 1 25, 27, filed an
answer)d. 11 8-10, participated in discoverg, {1 11-13, 16, 21-22, litigated whether Plaintiff
had standing to suforres v. Precision Indus2014 Tenn. App. LEXIS 470 (Tenn. Ct. App.
Aug. 5, 2014),denied permission to apped&@014 Tenn. LEXIS 1075 (Tenn. Dec. 18, 2014);
Def.’s Resp. to Pl.’s Statement of Facf§, 17-18, 20, and though rfieHedrick and Vicki
Hedrick filed a Motion to Dismisbecause they were not the emplsyef Plaintiff, there is no
evidence before the Court that Defendant (oraleged separate nonentity that Plaintiff filed
suit against in Hardeman CounBjrcuit Court) moved to disres the action for not being the
employer of Plaintiff, which Defendant readily admits that itDef.’s Resp. to Pl.’s Statement
of Facts, 1 14. Defendant is correct that Pifiishould not have sat on his rights by failing to
amend his Complaint after the Hardeman Cow@itguit Court had grantehim the right to do
so, but that failing does not overcome Defertdawaiver here. Defendant relies darner v.
Aldor Co. of Nashville, Inc.827 S.W.2d 318 (Tenn. 1991), a8dhultz v. Davis495 F.3d 289

(6th Cir. 2007), in support dafs laches argument. But thesases are fatally distinguishable

> Plaintiff appears to make his actual argunaround waiver of raising improper service
of process rather than Defendardctivity in the Hardeman Countawsuit, but the Court thinks
that Plaintiff's initial phasing better captures the flanvDefendant’s argument.
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from the present case. Turner, the plaintiff tried to utilize th savings statute against a party
impleaded by the defendant but who was nevedenarty to the original case and who never
participated in the original case as a defenddnirner, 827 S.W.2d at 320-21. Further, the
defendant infurnerthat was a third-party defendant in tneginal case was clearly distinct from
the original defendantld. at 319-20. Unlike that defendant, fBedant admits to participating

in the original suit as one of the named de&end even as it now claims it was not formally
named. InSchultz the torts savings statute discussed tspaoticularly applicable because that

is a device that permits a plaintiff to add adkparty defendant nameayy a defendant to be at
fault for the plaintiff's injuries for a brief tie period beyond the normal statute of limitations.
For the Sixth Circuit inSchultz the issue was the plain langeaof the statute and its
applicability where the plaintiff discovered the fault of the third-party before the statute of
limitations ran but sought to use the torts savingsist after the statute of limitations had run.
Schultz 495 F.3d at 294-95. This has nothing towdth the general sangs statute where a
plaintiff sued or intended to sue the correct entity and that entity then participated in the original
lawsuit.

Plaintiff on the other hand relies oretifennessee Supreme Court’s opinioGIsS V.
Hutching 751, S.W.2d 821 (Tenn. 1988). While Plaintitilizes this casen its alternative
argument, Plaintiff's point and the Termsee Supreme Court’s holding suffice her@oss
involved a plaintiff that sued an estate, voluntarily nonsuited, and then re-filed the suit a year
later against the estateld. at 822—23. In both instancesgtBummons was directed to the
estate’s administratorld. While the estate was not the peoparty to sue lmause it was not a
legal entity, the trial court denied summarydgment on the basis that the plaintiff could

properly amend the complaint to include the proper party—the administiatoat 823. The



trial court further decided th#te statute of limitations did not apply because the plaintiff could
rely on the savings statuteld. The Tennessee Court of Appedleld that the trial court’s
decision to permit the plaintiff to amend her complaint was proper because, under the Tennessee
Rules of Civil Procedure, the mplaint related bacto the commencement of the second action,

but the court found that the savingtatute did not apply, and tleéore the action was barred by

the statute of limitationsld. The Tennessee Supreme Court reversed, however, and found that
the savings statute was applicable because batiplaots identified the party that the plaintiff

was trying to sueld. at 825-26. Further, because the ded@ndlid not deny its existence in the
sense of the capacity to be sued when it areivédre original complaint, the savings statute
would have been applicable even if the ptiéi had intended to sue the estate itsédf. (Quoting

Tenn. R. Civ. P. 9.01). Here, it is quite clear that Plaintiff intended to sue his employer because
he has identified the defendaanttity in both suits as his enggler. Defendant did not deny its
existence as the entity that employed Plaimtifthe Hardeman County isubut it now tries to

argue that Plaintiff origially sued a different or nonexistenttigneven though iparticipated in

that action as Plaintiffs em@yer. Defendant knew it walseing sued and took action in
accordance with possessing that knowledge by defending itself in the Hardeman County lawsuit.
The Court finds that Plaintiff nyaproperly invoke the savings stiée, and, therefore, Plaintiff's

claim against Defendant is notrbed by the statute of limitations.

V. CONCLUSION
Defendant cannot now assert it was not namdteadefendant in a prior lawsuit when it
participated as the defendant in that suit.r be;m Defendant credibly claim any prejudice when

it knew it was being sued anddeed acted upon that knowledg@&his is true even where a

10



plaintiff is not as diligent as h&hould have been in amending hbmplaint as he received leave
to do. The Court therefore finds that Defemdas not entitled to summary judgment.
Defendant’s Motion is accordingENIED.
It is so ORDERED.
s/S.ThomasAnderson

S.THOMAS ANDERSON
CHIEF UNITED STATESDISTRICT JUDGE

Date: Novemberl4,2017.
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