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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION
ADVANCED REHAB AND MEDICAL, P.C.,
Plaintiff,
V. No. 1:17%v-01149JDB-jay
AMEDISYS HOLDING, LLC,

Defendant

ORDER GRANTING PLAINTIFFS MOTION FOR CLASS CERTIFICATION

Before the Court is the September 21, 2018, motion of Plaintiff, Advanced Rehab and
Medical, P.C. (“Advanced”), for class certification, pursuant to Fed. R. Civ. P. 23(éb8ax
(Docket Entry (“D.E.”) 61.) Advanced initiated this action on August 4, 2017, agaifestdant,
Amedisys Holding, LLC(*Amedisys”), and other partiesallegingviolations of theTelephone
Consumer Protection Act (“TCPA”), as amended by the Junk Fax Prevention Act of 2005
(“JFPA”), stemming from faxes Amedisys transmitted to Plaintiff. (D.E.Ih.}his putative class
action,Advanced seeks to join all similadjtuated plaintiffs via this motion for class certification.
Defendant responded to thkng, (D.E. 67), to which Plaintiff replied, (D.E. 71).

BACKGROUND

Advanced alleges thabetween Mvember 23, 2015, and July 13, 2017, Amedisys,

Louisianalimited liability companythat provides irrtome health care servigesnt it unsolicited

faxesin an effort to facilitate referrals(D.E. 32 | 10, 12, Ex. A; D.E. dlat PagelD 439.

1 On January 31, 2018, Plaintiff amended its complaint to remove all defendants other than
Amedisys. (D.E. 32.)
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Plaintiff avers that a total of 216,897 similar faxes were sent to the proposed class of plaintiff
(D.E. 61-1 at PagelD 439.)

OnApril 27, 2018, Defendant filed a motion for partial summary judgment. (D.E. 43.) In
its supporting memorandum, Amedisys explained that only persons who had providedableast t
referrals within a twelvanonth period received faxes, and, furthermore, each of those documents
contained an opbut notice that complied with thECPA’s requirements. (D.E.4) Defendant
sought summary judgment on the issues of (1) whether theooptotice was clear and
conspicuous; (2) whether the notice set forth the requirements for a projoer opguesas set
forth in 47 U.S.C. § 227(b)(2)(D)(iii) & (E); and (3) whether the notice dadpwith the
requirements of § 227(d). (D.E. 56 at PagelD 422.) On August 15, 2018, theg€oed
Defendant’s motion, in part, holding that the -opt notice(1) was clear and conspicuous as a
matter of law; and (2) complied with the statutory iegmentsof 8 227(b)(2§D)(iii), (E)(i) &
(i) (D.E. 56 at PagelD 422-27.)

Because of a lack of argument from Defendant, the Court denied summary puagne
(1) the compliance of the oput notice with respect to 8 227(b)(2)(E)(iii); and {@)ether the
timestamp at the top of tHaxeddocument satisfied the statute’s directive urglge7(d)(1)(B).
(D.E. 56 at PagelD 4228.) As will be discussed further, Amedisys’s October 22, 2018, response
to Advanced’s motion for class certificatiogvisits these issues at length.

In responsed Plaintiff's subsequent motion for class certification, Defendant filed g-thirt

threepage brief. (D.E. 67.Much of thedocumenthowever, does not directly address the issue

2 Clause (b)(2)(D)(iii) requires the oput notice to provide the requirements for a
compliant optout request as set forth in subparagrapii2§tE). Clauses (b)(2)(E)(i) & (ii)
obligate the recipient who requests to opt out of future facsimiles to includeeghdak number
associated with the fax and to do so to the telephone or facsimile number of the sehder of
advertisement.



of class certification, bus, rather devoted to arguments that are catat to that question. First,
Amedisys contends that Advanced lacks standing because of an abselareages that are
traceable to the receipt of the facsimiles in controveriy.af PagelD 5981-84.) Next, the brief
implores the Court to consider matters that “should be addressed prior to cléisatoant” which
Defendant insists were raised in its motion for summary judgmedt.at(PagelD 598491.)
Finally, Amedisys proceeds to challenge the merits of Plaintiff’'s motidah. af PagelD 5994
6003.) The Court will address these argumentsuim.
STANDING

TheUnited State€onstitution vests the judiciary with the limited powers of hearing only
“Cases” and “Controversies” but does not define the scope of those teujas. v.Defenders of
Wildlife, 504 U.S. 555, 559 (1992) (quoting U.S. Const. art. Ill, 8 2). Thus, it has been left to the
courts to determine what cases are justiciable within the meaning of the Constiatitmndelimit
what party has the proper standing tmg) those casedd. at 560 (quotingVhitmore v. Arkansas
495 U.S. 149, 155 (1990)).Over time, precedenthas “established that the irreducible
constitutional minimum of standing contains three elements”: (1) “the plaintiff musshéered
an injury in fact—an invasion of a legally protected interest which is (a) concrete and
particularized, and (b) actual and imminent, not conjectural or hypotheticalth@®e“must be a
causal connection between the injury and the conduct complaiatieinjury has to be fairly
traceable to the challenged action of the defendautt not the result of the independent action of
some third party not before the court”; and (3) “it must be likely, as opposeddtyseeculative,
that the injury will be redressday a favorable decision.’ld. at 566-61 (internal citations and

guotation marks omitted). “The party invoking federal jurisdiction bears the burdstabfishing



these elements,” which, at the motimrdismiss stagé is accomplished by “general faelu
allegations of injury resulting from the defendant’s conduld.”at 561.

Defendant asserts that Plaintiff lacks standing, because it lacks concrete dédnabges
traceable to the receipt of the faxes at issue. (D.E. 67 at PagelD 5981.) Amaldisyiseavily
on the Eighth Circuit’s decision @&t. Louis Heart Ctr., Inc. v. Nomax, In899 F.3d 500 (8th Cir.
2018). Inthat case, the defendant challenged the plaintiff's standing to sue unde? Aef&te
the plaintiff had received several wifisited faxesthat contained an allegedly deficient eqat
notice. Id. at 50103. The court found th#tteplaintiff lacked Article 11l standing on two grounds.
First, because the plaintiff conceded that it may have consented to the faxeantitategedy
suffered—use of paper and toner, occupation of its phone lines, and invasion of pricaclyl
not be traced to the non-compliant opt-out notice on the fdgeat 504. Second, the court held
that the deficiency in the ojiut notice alone was not enough to establishciual harm or create
a risk of real harmld. at 504-05. The court reasoned that becawsdktivelve faxes contained a
box that the recipiertould check if he did not wish to receive future faxes, and a domestic fax
number to which the form could be returfidtie technical deficiencies alone were not a concrete
enough errorld. Furthermore, the plaintiff had not attempted to opt out dbtkes. Id. Applying
the Eighth Circuit's reasoning to this case, Defendant contends that the gnavBRiaintiff’s

case amounts to a “bare procedural violation” by Amedisys, and because Advanced dathpdt att

3 Although set forthas an argumerih theresponse to a motidor class certificationthe
state of the litigation is best characterizedtlas motionto-dismiss stage, as opposed to the
summaryjudgment stage, where the burden on themorant would bgreater See Lujan504
U.S.at561 (discussing the difference between the burdens). Generally, thevdlomwt entertain
what are essentially motiormmbeddedn responsivebriefs, seeinfra (declining to consider
collateral issues to motion for class certificatidnt standing is purisdictionalissuethat “can be
raised at any point” in the lawsuiCranpark, Inc. v. Rogers Grp., In@d21 F.3d 723, 730 (6th
Cir. 2016).



to opt out, it suffered no real harm. (D.E. 67 at Page 5984.) Defendant also points daitritift P

has produced only two actual faxes and has not yet calculated its damages inrthis(iccya
Thecritical difference betwee8t. Louis Hearand this case is that Advanced presents the

position that the advertisements at issue were unsolicited. (D.E. 71 at PagelD 6330; [LE. 32 1

Thus, its reasoning for suing cannot be reduced to the bare procedural violation thia¢ was

essence of the plaintiff's action 8t. Louis Heart Furthemore, Sixth Circuit precededirectly

addressethe thrust ofAmedisys’s argument. Immhoff Inv., L.L.C. v. Alfoccino, Inc792 F.3d

627 (6th Cir. 2015)the court considered a case where plaintiffs had received unsolicited faxes

from a small, familyowned restaurant who had contracted a bulk faxing business to advertise for

it. In holding that the plaintiff had standing, the caoknowledgedhat, with the enactment of

the TCPA, Congress intended to provide a remedy for the harms of “the cost of paper dnad ink, t

difficulty the recipient’s telephone line being tied up, and the stress on thalsvatd systems.”

Id. at633. Because of the intangible harms accounted for by the statute, thdsmodted that

a plaintiff could still have standinghether it had printed the faxes or ntt.; see als®Am Copper

& Brass, Inc. v. Lake City Indus. Prods., In€57 F.3d 540, 54415 (6th Cir. 2014) But

unsolicited fax advertisements impose costs on all recipients, irrespettivenership and the

cost of paper and ink, because such advertisements waste the rédipiengsd impede the free

flow of commerc€). This is precisely the harm Plaintiff alleges it has suffered, (B2H. 3), and

Defendant’s arguments to the contrary cannot overcome Sixth Circuit pretetiam, Advanced

has standing to proceed.

4 The Court reagnizes that the status of the law regarding standing conferred by statute is
in flux after the Supreme Court’s decisionSpokeo Inc.v. Robing 136 S. Ct. 1540 (20163t
both the circuit levekee, e.g., Huff v. Télleck Servs., Inc923 F.3d 458 (6th Cir. 2019e({ying
on Spokean finding that theplaintiff lacked standing where a company violated the Fair Credit
Reporting Act, but he was unharmed), and the Supreme Gearte.g.Frank v. Gaos139 S. Ct.
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ISSUES PREVIOUSLY RAISED IN MOTION FOR SUMMARY JUDGMENT

Amedisys’s nextcontentionis that the Court should reconsidére two issues left
undecided in its order partially granting summary judgment. This is edlseatimotion for
revision thinly cloaked as an argument. In this Court, such motione aeefiled separately on
the docket, so that they may receive proper consideration by the Court and thpadtbs. See
Local Rule 7.2. Furthermore, Local Rule 7.3(b) states:

A motion for revision must specifically show: (1) a material differenciéh or

law from that which was presented to the Court before entry of the interlocutory

order for which revision is sought, and that in the exercise of reasonable diligence

the party applying for revision did not know such fact or law at the time of the

interlocutory order; or (2) the occurrence of new material facts or a charaye of |

occurring after the time of such order; or (3) a manifest failure by the Gourt t

consider material facts or dispositive legal arguments that were preseritex

Court before such interlocutory order.
Defendant has failed to demonstratg of these three instancesits request for reconsideration.
InsteadAmedisysviolates Local Rule 7.3(c), which prohibits parties from repeating written
arguments made in prior motions. Accordingly, the Court declines to consider d@hgsef
arguments in their present procedural posture.

CLASS CERTIFICATION

The Court now turns to the initial objective of Plaintiff's motion: the certificatiorsof

class.

1041 (2019) relying on Spokeoand remandingcase to Ninth Circuifor determiration as to
whether the plaintiffs lacked standing in a class action suit brought under the Stored
Communications Act). However, as noted, this case falls squarely within Hmagiars set forth

by the Sixth Circuit inmhoff and, abserits direct reversaladistrict court is not the vender
abrogaion of Sixth Circuit precedentSee United States v. Wehu®80 F. Supp. 3d 838, 846
(E.D. Tenn. 2017) (internal quotation rka and citations omitted) (“If . . [an] intervening
decision neither expressly nor implicitly overrules the prior Sixth Cidrgtsion, this Court must

be extremely careful in concluding that circuit precedent is no longer good law, and shiyul
deviate from such authority wheites powerfully convinced that the circuit will overrule itself at
the next available opportunity.”).



Legal Standard

Advanced sdes class certification under Fed. R. Civ. P. 23(a) and (b)@istrict court
has broad discretion to decide whether to certify a classré Whirlpool Corp. FrontiLoading
Washer Prods. Liab. Litig722 F.3d 838, 850 (6th Cir. 2013) (citilmgre Am. Med. Sys., Inc75
F.3d 1069, 1079 (6th Cir. 1996))To obtain class certification, a claimant must satisfy two sets
of requirements(1) each of the four prerequisites under Rule 23(a), and (2) the prerequisites of
one of the three types of classians provided for by Rule 23(bA failure an either front dooms
the class.”Pilgrim v. Universal Health Card, LL360 F.3d 943, 9456 (6th Cir. 2011).“The
plaintiffs carry the burden to prove that the class certification prerequasge®set . . .” In re
Whirlpool Corp, 722 F.3d at 851. “Rule 23 does not set forth a mere pleading staddpadty
seeking class certification must affirmatively demonstrate his compliance witRulle—that is,
he must be prepared to prove that there are in fact sufficiently numerous partiesnoquestions
of law or fact, et¢. WalMart Stores, Inc. v. Duke564 U.S. 338, 350 (2011)1]f [the] plaintiff's
definition of the class is found to be unacceptable, the court may construe the coonptaietine
the class to bring it within the scope of Rule.23 7 Alan Wright, et al. Federal Practice and
Procedure8§ 1759 (3d ed. Update Apr. 201@8)ting Powers v. Hamilton Cty. Pub. Def. Comm’n
501 F.3d 592 (6th Cir. 200)7)

“The Supreme Court’s recent opinionsAmgenandDukesnow clarify that some inquiry
into the merits may be necessary to decide if the Rule 23 prerequisites arémnedWhirlpool
Corp.,, 722 F.3d at 851c{tations omittedt see alsAmgen Inc. v. Conn. Ret. Plans & Trust Funds
568 U.S. 4552013);Dukes 564 U.S. 338At the classcertification stage, however, district courts
must constrain themselves to consideration of the merits only insofar as itvasnteile the

certification decision. “In other words, disict courts may notturn the class certification



proceedings into a dress rehadufer the trial on the merits.”In re Whirlpool Corp, 722 F.3d at
851-52 (quotingMessner v. Northshore Univ. HealthSy69 F.3d 802, 811 (7th Cir. 20)2For
purposs of class certification, the Court must conduct a “rigorous analysis” of thiopei
ensure that all Rule 23 prerequisites are fully ntg&en Tel. Co. of Sw. v. Falcod57 U.S. 147,
161 (1982) Young v. Nationwide Mut. Ins. C&93 F.3d 532, 537 (6th Cir. 2012Regarding
TCPA claims specifically, the Seventh Circuit has noted that “[c]lassicati@h is normal . . .
because the main questions, such as whether a given fax is an advertisementnane tcoati
recipients.” Ira Holtzman, C.P.A. v. Turz&28 F.3d 682, 684 (7th Cir. 2013).
Threshold Questions

Before eamining Rule 23's requirements, the Court must make two threshold
determinations First, the Court must ensure that an identifiable “clagssts. SeeWright, et al.,
supra 8 1760; see alsdn re WatMart ATM Fee Notice Litigatior2015 WL 669041 2at *5 (W.D.
Tenn. Nov. 3, 2015)This requires thatthe class definition . . be sufficiently definite so that it
is administratively feasible for the court to determine whether a partiod&rdual is a member
of the proposed clags.Young 693 F.3dat 537-38 (citations omittejl “[T]he size of a potential
class and the need to review individual files to identify its members are not réaslamy ass
certification” Id. at 53940 (citingBateman v. Am. MulCinema, Inc.623 F.3d 708, 722 (9th
Cir. 2010) In re Visa Check/MasterMoney Antitrust Liig80 F.3d 124, 145 (2d CR2001);Perez
v. First Am. Title Ins. Cp2009 WL 2486003, at *{D. Ariz. Aug. 12, 2009)Slapikas v. First
Am. Title Ins. Cq 250 F.R.D. 232, 250 (W.D. Pa. 2008 %econd, the Court mustiétermine
whether the named representative party is a member of the @apaity purports to repregen
Wright, et al.,suprg 8§ 1761;see also Faralli v. Hair Today, Gone Tomorr,ag@d07 WL 120664,

2007 U.S. Dist. LEXIS 1977, at *1(8l.D. Ohio Jan. 10, 2007) ( “[he named representative must



be a member of the clags “In the context of the TCPA, velne fax logs have existed listing each
successful recipient by fax number, our circuit has concluded that sucdcad in fact
demonstrates that the fax numbers are objective data satisfying the ascétyaiegbirement”
Sandusky Wellness Ctr., Clv. ASD Specialty Healthcare, In863 F.3d 460, 471 (6th Cir. 2017)
(quotingAm. Copper & Brass, Inc757 F.3dat 545).

Plaintiff identifies its putative class members as the owners or users of the phone numbers
identified in the fax logs it filed ured seal with the Court. (D.E. 61-1 at PagelD 450; D.E. 62-1.)
Advancedassertghat the persons associated with those numbers received one of the nineteen
subject faxes encompassed by the class definiivi. 61-1 at PagelD 4503nd that it received
faxesitself. (D.E. 32 {1 12, 14Amedisys makes no argument that the class cannot be ascertained,
and, becausBanduskynakes clear that this type of data satisfies the requirement, the Court finds
that the class is ascertainable and Plaintiff is a member of that class.

Rule 23(a) Requirements

Under Fed. R. Civ. P. 23(a), the Court may certify a class only if:

(1) the class is so numerous that joinder of all members is impracticable;

(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of the claims or

defenses of the class; and

(4) the representatévparties will fairly and adequately protect the interests of the

class.
“These four requirementsnumerosity, commonality, typicality, and adetpuegepresentaticq
serve to limit class claims to those that are fairly encompassed within the claihes ramed
plaintiffs because class representatives must share the same interests gndsinhe class
members. In re Whirlpool Corp, 722 F.3dat 850 (citingDukes 564 U.S. 338).Defendant

concedes numerosity but argues that Plaintif6 Failed to demostrate the other three

prerequisites.The Court will address each in turn.



(1) Numerosity

To satisfy the numerosity requirement, the proposed class must be “so numerous that
joinder of all members is impracticablleFed. R. Civ. P. 23(a)(1). There isno specific number
below which class action relief is automatically precluddchpracticability of joinder is not
determined according to a strict numerical test but upon the circumstancesdung the cask.
Senter v. GerMotors Corp, 532 F.2d 511, 523 n.24 (6th Cir. 1976) (citagsh v. Swifton Land
Corp, 434 F.2d 569, 571 (6th Cir. 1970%ee alsdaGen. Tel. Co. v. EEQCI46 U.S. 318, 330
(1980)(“ The numerosity requirement requires examination of the specific facts ofasschrd
imposes no absolute limitatiof)s. The “sheer number of potential litigants in a class, especially
if it is more than several hundred, can be the only factor needed to satisf23Ra)(1). Bacon
v. Honda of Am. Mfglinc., 370 F.3d 565, 570 (6th Cir. 2004)tation omitteq.

In this casePlaintiff contends that more than 6,000 possible plaintiffs received one of the
nineteen fax broadcasts at issue. (D.E1&t PagelD 451.) As previously mentioned, Defendant
does not argue that Advanced has failed to satisfy the numerosity requiremente@upnshe
potential for numerous plaintiffs and Amedisys’s lack of argument to refutehbi§durt finds
that joinder in this caseould be impracticable. Thus, Plaintiff has satisfied the numerosity
requirement of Rule 23(a)(1).

(2) Commonality

Rule 23(a) next requires “questions of law or fact common to the class.” Fed. R. Civ. P.
23(a)(2). Despite Rule 23(a)(2)’s plural usage,3heh Circuithas stated that the Rulsifhply
requiresa common question of law or fattBittinger v. Tecumseh Prods. C423 F.3d 877, 884
(6th Cir. 1997)(emphasis in originalfciting Forbush v. J.C. Penney C&94 F.2d 1101, 1106

(5th Cir. 199)); see also In re Am. Med. Sy%5 F.3d 1069, 1080 (6th Cir. 199@jtétions
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omitted (“The commonality tesis qualitative rather than quantitative, that is, there need be only
a single issue common to all members of the ctas$iowever, this standard does not mean that
“every common question . . . will sufficeSpgague v. Gen. Motors Corpl33 F.3d 388, 397 (6th
Cir. 1998). The Court is “looking for . . . a common isfihat] the resolution of which will
advance the litigatioh. Id. The class’s “claims must depend upon a common contention . . . .
[tlhat . . . must be of such a nature that it is capable of classwide reselutfooh means that
determination of its truth or falsityill resolve an issue that is central to the validity of each one
of the claims in one stroke.Dukes 564 U.S. at 350.
Advancedcontends that it has satisfied this element by raising four questions common to
all class members:
(1) whether the Faxes are “advertisements” as defined by the TCPA, 47 U.S.C. §
227(a)(5), and the FCC regulations, 47 C.F.R. 8§ 64.1200(f)(1); (2) whether
Defendant is a “sender” of the Faxes pursuant to FCC regulations, 47 C.F.R. §
64.1200(f)(10); (3) whether Defendant can show that it had “prior express
invitation or permission” to send the Faxes; and (4) whether the Faxes contain a
compliant optout noticesuch that Defendant can avail itself of the EBR “safe
harbor,” an affirmative defense.
(D.E. 611 at PagelD 452.) These issues, Plaintiff argues, “can be resolved in one fell swoop as
to the entire class.”Iq.)
Amedisys, however, claims that commistyadoes not exist in this case, because it “has
established that each recipient of its facsimile transmissions was added ttrithetidis list after
sending at least two . . . referrals that were actually admitted by Amedtbys avjtwelve}month

period.” (D.E. 67 at PagelD 5993.) Therefore, “[t{]he development and resolution of [the gtatutor

established business relations(iigBR”)] defense will be specific to each individual recipiént

(1d.)

11



As previously set forth, the question of commonality only requires that there beiamuest
common to the class that will “advance the litigatiolsprague 133 F.3d aB97. Plaintiff has
sufficiently outlined four such questions in its memorandum of law, and Defendant hasiteat ref
these propositions. Thus, Advanced has demonstrated commonality.

(3) Typicality

Third, Rule 23(a) requirestte claims or defenses of the representative parties [to be]
typical of the claims odefenses of the classFed. R. Civ. P. 23(a)(3). A “clains typical if it
arises from the same event or practice or course of conduct that gives rise &intseotlother
class members, and if his or her claims are based on the same legal tWenriled Sys, 75
F.3d at 1082 (quotingy Herbert BNewberg &Alba Conte,Newberg on Class Action§ 3.13 at
3-76 (3d ed. 199%)

Advancedassertghat Defendant’s course of conduct giving rise to the putative class’s
claims was “identical,” because it consisted of “sending the same [flaxes,” ttich basis of
their shared legal theory. (D.E. 61-1 at PagelD 453.)

Amedisysagain avers that pential complications arising from its EBR defensii
disrupt the class’s typicality. (D.E. 67 at PagelD 5994.) Defendant also contends tasebec
some faxes may have been received electronically and not printed ouabyepciass members,
thesemembers would not have been damaged by the use of “ink, toner[,] or paper or interfere[nce]

with their phone lines.1d. at PagelD 5994-95.)

> Amedisys’s argument regarding the potential difficulties of the EBR defenseris
properly addressed when considering the predominance requirement of Fed. R. Civ. B&3(b).
Sandusky 863 F.3d at 46770 (considering a similar argument under the @nmeidance
requirement).

12



Here again, Amedisys&hallengemisses the mark. The requirements of Rule 23(a) apply
to the claims or defenses of the class representatives, not the defendamtsctoon. Defendant
highlights information that would give rise to its own EBR affirmative defe@s= Weinberg v.
Insituform Technologies, Inc93-2742 G/BRQ 1995 WL 368002, at *3 (W.D. Tenn. Apr. 7,
1995) (“The typicality retirement is a safeguard against interclass conflicts, emshan the
interests or the class members will be fairly and adequately protected aioemce.”) Likewise,
Amedisys’s argument regarding the recipients aftebdaic faxes has little to do with the typicality
of the course of conduct that gave rise to the claims and, instead, attacks thenelaisevies.
Because Plaintiff has demonstrated that its claims and the claims of the putasveatalsers
are base upon similar facsimile broadcasts, it has established the typicality element.

(4) Adequacy

Finally, Rule 23(a) requires a demonstration thia¢ ‘representative parties will fairly and
adequatly protect the interests of thdass! Fed. R. Civ. P. 2@&)(4). ‘This prerequisite is
essential to due process, because a final judgment in a class action isdmralirdass membets.
Am.Med Sys, 75 F.3d at 1083 (citinglansberry v. Lee311 U.S. 321940); Smith v. Babcock
19 F.3d 257, 264 n.13 (6th Cir. 1994)Newberg & Contesuprag 8 3.21 at 3-125. There are
two criteria that must be met in order to satisfy adequac$) The representative must have
common interests with unnamed members of the class,(&ndt must appear that the

representatives will vigorously prosecute the interests of the class througfiequatiunselr.

¢ Although Defendant has identified a case in the Middle District of Florida inhvthie
court stayed a similar action pending the resolution of this very queStoma Chiropractic,
P.A. v. Dental Equities, LLLQ2018 WL 2455301at *1 (M.D. Fla. June 1, 2018), Amedisys has
not requested such a stay heFarthermore, the mere suggestion that the law may not apply to
such a scenario absent auypporting authority dissuades the Court from considering the issue in
its present procedural posturén any event, the record does not make clear that potential class
members would have received the advertisements in this manner.

13



Sentey532 F.2d at 525 (citinGonzales v. Cassigg74 F.2d 67, 73 (6th Cir. 1973B James W.
Moore, Federal Practicef 23.07[2] (2d ed. 1974)).The first ¢iterion . . .requires that there be
no antagonism of interest or conflict of interest between the representaiivifgland the other
members of the class they seek to represeme. second criterion inquires into the competency of
counsel.” Coleman v. Gen. Motorg\cceptance Corp220 F.R.D. 64, 8QM.D. Tenn. Jan. 14,
2004)(citing Am.Med Sys, 75 F.3d at 1083).

Advanced asserts that its “interests are completely aligned with thesplass in that
all have been treated identically and théas been no showing of either an actual or potential
conflict between Plaintiff and the members of the putative class.” (D-EaéPagelD 45&iting
D.E. 615, Ex. 9 to the instant motion, the declaration of its president, Shannon Bone, affirming
this statement) Plaintiff also maintains that its counsel, the law firms Anderson + Wanca and
Neal & Harwell, PLC, are qualified to handle the casd have submitted resumes that outline
their depth of experience business litigation and class actioatiers. [d. (citing D.E. 615, Ex.
10-11).) Finally, Advanced attests that it has and will continue to vigorouslyquiesthe action
(Id. at PagelD 454.) In support, Plaintiff providémt it has already carried out depositions,
generated a report from a hired expert, and participated in written discole)y. (

To dispute Plaintiff's adequacy as class representative, Defendant alkiefly on its
various arguments made elsewher#s response. (D.E. 67 at PagelD 598%) Amedisys avers
that Advanced’s failure tpreviously addresthese argumentse.g, that Plaintiff or other class
members may have an EBR with Defendant, whether Advanced has standirgtieswmnstrates
the ildequacy. Amedisys additionally assails Plaintiff’'s use of an ekpg@enerate a report,

which cost $18,000.

14



The Court finds that Advanced has established its adequacy as class representat
Defendant can only point to differences that amount to speculation, and there does ndbappea
be any conflicts between Plaintiff and the unnamed parties contained ifaxheecord.
Furthermore, the Coucannotaccept Amedisys’s argument that Advanced should have somehow
anticipated every argument Defendaatl made and briefed those issudgere the Court to do
so,Amedisys could just as easily have contended that the extra pages would have etbnsigte
of time and money. This is an impossible standahich Defendant cites no authority support’
Counsels’ professed familiarity with class actions and the T@RRheir competent work thus
far in the casdemonstratetheir adequacy for this action.

Certification Under Fed. R. Civ. P. 23(b)

In its motion Plaintiff seeks to certify its class undeed. R. Civ. P. 23(b)(3). ThRule
is satisfied if the court finds that the questions of law or fact common to class members
predominate over any questions affecting only individual memb@csthat a class action is
superior to other available methdds fairly and efficienty adjudicating the controversy.Fed.

R. Civ. P. 23(b)(3)emphasis added) These two requirements have come to be known as
predominance and superiority. In resolving questions of predominance and superiority, the Cour
is to onsider:

(A) the class membersgiterests in individually controlling the prosecution or

defense of separate actions;

(B) the extent and nature of any litigation concerning the controversy already

begun by or against class members;

(C) the desirability or undesirdiy of concentrating the litigation of the claims
in the particular forum; and

"The Court also observes tiBiggerstaff,Plaintiff's expert, hagenerated a similar report
in at least one other case in thiecuit, demonstrating that his contribution may not be as
meaningless as Defendant indicat€&se Am. Coppek Brass, Inc, 757 F.3d at 543 (affirming a
district court’s certification of a class in a TCPA case where the plainiifed Biggerstaff's
expertise).
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(D) the likely difficulties in managing a class action.
Id. Predominance is established by demonstrating that a common questabthé heart of the
litigation.” Powers v. Hamilton Cty. Pub. Def. Comm&®1 F.3d 592, 619 (6th Cir. 2007A
guestion is common if it “can be proved through evidence common to the diass.Whirlpool
Corp.,, 722 F.3d at 858 (citingmgen Inc. v. Conn. Ret. Plans & Tr. FunBi§8 U.S. 455, 133 S.
Ct. 1184, 119596 (2013); see also Bridging Cmtys. Inc. v.@@&lite Fin. Inc, 843 F.3d 1119,
1124-25 (6th Cir. 2016) (quotingeattie v. CenturyTel, Inc511 F.3d 554, 564 (6th Cir. 2007))

(“[ T]o satisfy the predominance requirement . plaintiff must establish that the issues in the

class action that are gebt to generalized proof, and thus applicable to the class as a whole, . . .

predominate over those issues that are subject only to individualized proof.”). fiBlaged not,
however, “prove that each element of a claim can be established by clapsvafié Bridging
Cmtys. Inc.843 F.3d at 1124 (quotirig re Whirlpool Corp, 722 F.3d at 858 Amgen Ing.568
U.S. at 469.

For examplethe Sixth Circuit has “recognized repeatedly that ‘the fact that a defense
arise and may affect different semembers differently does not compel a finding that individual
issues predominate over common one8iidging Cmtys. In¢.843 F.3d at 1125 (quotinégpung
693 F.3d at 544 see also idat 1126 (quotinggmilow v. Sw. Bell. Mobile Sys., In823 F.3d32,

39 (1st Cir. 2003)) (“Even where defendants point to some evidence that a defensdeed
apply to some class members, . . . courts routinely grant certification becaulse23gRb)(3)
requires merely that common issues predomimaiethat all isues be common to the clays
(emphasis added):Predominances usually decided on the question of liability, so that if the
liability issue is common to the class, common questions are helddompmate over individual

ones.” Ham v. Swift Transp. &, Inc,, 275 F.R.D. 475, 483 (W.D. Tenn. July 1, 2011) (quoting
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Weinberg v. Insituform Techs., In€¢995WL 368002, at *AW.D. Tenn. Apr. 7, 199%)citing In
re Cardizem CD Antitrust Litig.200 F.R.D. 297, 307 (E.D. Mich. 2001)). Typically, H]
predominance requirement is satisfied unless it is clear that individuad isleverwhelm the
common questions and gr the class action valuelessii're Cardizem CD Antitrust Litig.200
F.R.D. at 307 (citingin re NASDAQ MarkeMakers AntitrustLitig., 169 F.R.D. 493, 517
(S.D.N.Y. 1996)). Superiority, on the other hanchrhpels the court to balance the merits of a
class action in tens of fairness and efficiencyMam, 275 F.R.D. at 488 (quotingolette v. P.A.
Days, Inc, 214 F.R.D. 207, 216 (S.D. Ohio 20p8&iting Kurczi v. Eli Lilly & Co, 160 F.RD.
667, 680—81 (N.D. Ohio 1995)).
(1) Predominance

Advancedasserts that “there are no individualized issues present” in this casayuskbe
[its] claims are identical to the claims of the ertltlass members.” (D.E. 4lat PagelD 455.)
Plaintiff states that the issues of “whether the faxes are advertisementsemibetbndant is a
sender, and whether the violations were willful or knowing” are at the betiré case and will
lead to itsultimate resolution. (D.E. 71 at PagelD 63#&ernal quotation marks omittejl)
Advanced furthempoints out that, because the faxes at issue were copies of one another, the
resolution of the controversy regarding the-opt notice will resolve the cass to the EBR issue
and damages will require a simple calculation, as thegtaretorilydefined. [d.)

Conversely, Amedisys argues that other questions will predominate over the issue
Plaintiff presents. Particularly, Defendant relies heavilyhemiotion that its EBR defenaad its
defense of prior express permissioiti require individualized inquiries as to all members of the

class and would make a single trial unwieldy.
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Defendant’s argument is not without merit. Sandusky863 F.3d at 4670, the Sixth
Circuit affirmed a district court’s denial of class certification in a TCRAKjfax” case where the
lower courtfound that “questions of consent presented an individualized issue” which would
“entail[] combing through hundreds of thousands of customer forms that [the defehadnt
produced as evidence of consent, a recigntecipient inquiry that was prohibitive of class
certification.” Id. at 467. Importantly, in that case, the defendant gathered consentffonms
each customer for facsimile broadcasts, amounting to “over 450,000 pages of varnsus Iio.
at 468. Thus, “identifying these individuals woylthve] requirdd] manually crosshecking
450,000 potential consent forms against the 53,502 potential class ménibdeas.469 (internal
guotation marks omitted)The presentation of such cumbersoswalence of actual consent was
central to the court’s finding that the class should not have beeneckrid. at 470 (“Because
[the defendant] presented actual evidence of consent to the district court, wuiced ¢he need
for individualized inquiries in order to distinguish between solicited and unsolicitdedxes, the
district court did not abuse its discretion in denying class certificatioM.Re court made this
distinction because it had held in a prior TCPA junk fax case that “the mere mengiolei@nse
is not enough to defeat the predominance requirement of Rule 23(b)¢B3)dt 469 (quoting
Bridging Cmtys. Inc. v. Top Flite Fin. In@43 F.3d 1119, 1126 (6th Cir. 2QL6The courfurther
emphasized thiack of generalized proof regarding who received the defendant’s fax belause
fax logs no longer existetl.ld. at 47273. Thus, the district court would have been forced to

conduct an individu&edinquiry of eactclass member to determine who received the fdx.

8 Although the difficulties in identifying class members appear to fall underd(8(3)’'s
“implied ascertainability requirement,” some courts consider this isster iuhe predominance
prong, and other courts consider this issue under both requirerSetgienerally Sandusi863
F.3d at 471-72 (discussing the current circuit split on this issue in the context of th§ TKDIRA
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In Bridging Cmtys.the defendant hired a company to “talast” advertisements for its
businesgo a list of phone numbers that was proprietary to the-frarty. 843 F.3d at 1122. The
defendant “raised the possibility of consent to receive faxes and/or pigimg@xbusiness
relationships as a defense to liability under the TCPA before thietesturt.” Id. at 1125. The
court reversed the denial of class certification, reasoning that “[h]oldingnesieeand allowing
such speculation to dictate the outcome of a atag#fication decision would afford litigants in
future cases wide latitedto inject frivolous issues to bolster or undermine a finding of
predominancé. Id. at 1126 (internal quotation mar&mitted). As to thedefenseof prior consent,
the court acknowledged that “in cases where . . . a sender ‘obtained all % tieeipients’ fax
numbers from a single purveyor of such information[,]’ there exists a -ela@ks means of
establishing the lack of consent . . . 1d. (QuotingGene & Gene LLC v. BioPay LL.G41 F.3d
318, 32728 (5th Cir. 2008))alteration in original) The court explained that “[tthe common
guestion in such cases is ‘whether the inclusion of the recipients’ fax numbers indhaspdr
database indicated their consent to receive fax advertisements, and there [a]ozetheref
guestions of individual coest.” Id. (quoting Gene & Gene LLC541 F.3d at 328) (second
alteration in original).

This case presents a factual scenario that is distinguishablebimdnSanduskyand
Bridging Cmtys.yet it falls somewhere between tia®. Unlike the defendant iBanduskywhere
the defendant had hundreds of thousands of forms through which the factfinder would have been
forced to combthere appears to be a wdtbcumented list from which Defendant intends to

establishthese defensesge(D.E. 67 at PagelD 5977; D.E. €7at PagelD 224 (describing

district courtconsidered this issue under both requirements, but the Sixth Circuit declined to take
a position on the mattetd. at 472.
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Amedisys’s system for gathering contagt$-urthermoreunlike Sanduskythe fax logs still exist
in the present case and the class members can be ascertained by common prod.) (Dhiss,6
while some individual inquiries may be required of the factfinder in this dagé) not be an
overwhelmingly difficult task, as it would have beerSandusky

This case is likewise distinguishable froBridging Cmtys. becauseAmedisys has
furnished more than a mere suggestion that it may have a colorable EBR defense. Defendant
asserts that it has a procedure for obtaining the fax numbers to which it sends its fa
advertisementsit compiles a list of customers who have eitbepressly conserdeo receive
faxes or referred patients to Amedisys at least twice in a tvmetreh period. (D.E. 67 at PagelD
5977 (citingD.E. 674 { 8, affidavit of Lauren Cutrer, Director of Marketing for Amedjgy#\t
the same time, however, Amedisys’s defengeriofr express permission is subject to generalized
proof. Similar to the defendant Bridging Cmtys.who obtained fax numbers from a singular
source, Defendant used a streamlined referral procedure to collect its fax sHirdaerecipients
who proviced Amedisys at least two referrals in the preceding twaleeth period were added to
its fax list. Thus, the common question regarding consent is whether persons es ®itdi
provided at least two referrals to Defendant in a twehomth period indicated their consent to
receive fax advertisements.

Additionally, there are other common questions of law, such as whether Amedisys’s
nineteen faxes satisfy the TCPA’s notice requirements, which can be proved thvalegice
common to the class because the same advertisements are at issue, and comimm afifast,

such as who received Defendant’s faxes, which is subject to generalized prodi fimesentation

% It should be noted, as the Supreme Court emphasizédngen that “Rule 23(b)(3)
requires a showing thguestionscommon to the class predominate, not that those questions will
be answered, on the merits, in favor of the claggrigen Ing.568 U.Sat459.
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of the fax logs See, e.g., Sandusky Wellness Ctr., LLC v. Medtox Sci82ick.3d 992, 998 (8th
Cir. 2016). Therefore, while it is a close call, the Court finds that the issues of liability
determination will predominate over the potential individual issues that may &rise.
(2) Superiority

The conclusion regarding predominance is supported by the Court’s fofdingeriority.
Considenng the small amount of damages that each individual plaintiff would be rewarded were
separate trials to be conducted, there are no immediately apparent interests tivatiedaal
plaintiff would need to protect by prosecuting its claim individuallykewise, for purposes of
efficiency and judicial economy, concentrating these claims in one foutdvwe desirable for
all parties. Tk potential for resolving inquiries regarding the consent or EBR defenses is not
outweighed by these considerations. Therefore, the Court finds that a tlasssatthie superior

method for resolving this matter.

CONCLUSION
Because Plaintiff satisfied the threshold questions, the Rule 23(a) preesjwasid the
requirements for one of the certification avenues under Rule 23(b), Advanced’s motites$
certification is hereby GRANTED.
IT IS SO ORDERED thi80th day ofAugust2019.

s/ J. DANIEL BREEN
UNITED STATES DISTRICT JUDGE

10 Defendant outlines several other questions that it insists the Court will havever ams
addition to the consent or EBR question. (D.E. 67 at PagelD 6002.) However, the rest of those
guestions have been resolved in the preceding sections of this order, thereby rehdseng t
concerns moot.
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