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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

MICHAEL H. AVERY and
wife, SANDRA AVERY,

Plaintiffs,
V. No. 1:18€v-01071JDB-jay

LIU YINA N and

GML EXPRESS, INC,, JURY DEMAND

Defendants.

JOINT PRHRIAL ORDER

The parties submit this Joint Bial Order as follows:

(1) The caption of this document constitutes a complete listing of all the partiegrvhm rin
this case to date.

(2) There is subject matter jurisdiction pursuant to 28 U.S.C. § 1332 (diversity). Tpersasal
jurisdiction over the Defendants. There are no jurisdictional issues.

(3) There are no pending motionsref®ial motions inlimine will be filed with the Courby
October 7, 2019 in accordance with the Court’s pre-trial procedures.

(4) This case arises from a motor vehiate tractortrailer accident on Interstate 40 in Jackson,
Tennessee during the morning of September 3, 2017. Plaintiff Michael Averyawaling east

on the Interstat@riving a Toyota truck with a flabed trailer attachedDefendant Liu Yinan,
operding a tractortrailer owned by his employer, Defendant, GML Express, Inc., was also
traveling east on the Interstate behind Michael Avery's truck. It is undisputiis case that
Defendant Liu YinarstruckPlaintiff Michael Avery's truclkand trailer fom behind The Avery
vehicle went out of controstruckthe concrete barrier under the Exit 80 overpass, rolled over, and
came to rest upside down in a grassy area off afigh&hand shoulder of the Interstate, just east
of Exit 80. The Defendantsactortraileralso lost control and exited to thedt-handside of the
interstate andtruckthe cable barriers in the median before coming to rest. Mr. Aagky the
jury to award him damagéasr pain and suffering, loss of enjoyment of life, medeglenses, and
other damages allowed under Tennessee law. Mr. Avery's wife, Sandra Awasy, asplaintiff
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in this case and seeks damages for loss of spousal consortium and the love, affectiovicaad ser
of her husbandespecially for the period of time he spetile recovering from his injuriesThe

parties have stipulated that Defendants are responsible for the wreck and. thaeMrsuffered
$93,894.30 in medical bills as a result of his injuries for the purposes of this atlierparties

have also agreed Plaintiffs are not entitled to any damages for lost pastawdgssuture wages

or earning capacity. Defendants dispute the extent and amount to which Plaintitfe ev#itled

to damages for future medical expenses, past and future pain and suffering, pastrahosiiof
enjoyment of life, and loss of consortium. Thus, the sole issues for trial will benthént of non
economic damages to which Mr. Avery is entitled and the amount of damages for loss of
consortium to which Mrs. Yery is entitled.

(5) As noted above, Defendants conceded liability for the wreck. Defendants stiphédted t
Plaintiff's medical bills were incurred because of the wreck and also séduiatthe amounts.
Plaintiffs have stipulated they are not entitled to any damages for lost agess wr lost future
wages or earning capacityPlaintiffs and Defendants have disagreements on the extent and
duration of Plaintiff Michael Avery's claimed pain and suffering, loss of enjaywidife, and of

Mrs. Avery's claimed loss of consortium damages.

(6) Plaintiffs and Defendants agree that the following is a sufficieathgprehensive written
statement to advise the members of the jury of their task in hearing and ruhmrgyaage: "This
case arises from motor vehicle anttactortrailer accident on Interstate 40 in Jackson, Tennessee
during the morning of September 3, 2017. Plaintiff Michael Avery was thagedast on the
Interstatedriving a truck with a flabed trailer attachedDefendant Liu Yinan, operatingractor
trailer owned by his employer, Defendant, GML Express, Inc., was also traveling east on the
Interstate behind Michael Averytgiler andtruck. It is undisputed in this case that Defendant
Liu Yinan caused the wreck by rear ending Plaintiff Michael Avery's trudke Avery vehicle
went out of controlstruckthe concrete barrier under the Exit 80 overpass, rolled over, and came
to rest upside down in a grassy area off ofitjet-handshoulder of the Interstate, just east oftExi
80. The Defendantsactortraileralso lost control and exited to tledt-handside of the interstate
andstruckthe cable barriers in the median before coming to MstAvery was treated for a left
forearm fracture and low back fracture primarily with an arm splint and bacg,l@ad he did not
require surgery. Mr. Avery seeks damages for pain and suffering, loss gmenjoof life,
medical expenses, and other damages allowed under Tennessee law. Mr. Avergauvifa,
Avery, is also a plaintiff in this case and seeks damages for loss of spousaligonaod the
love, affection, and services of her husband. The parties have stipulated that Disfanela
regponsible for theaccidentand that Mr. Averyncurred$93,894.30 in medical bills as a result of
his injuries for the purposes of this action. Plaintiffs are not seeking anygédarfta lost past
wages or lost future wages or earning capdciBefendang dispute that Mr. Avery has sustained
any permanent impairment or permanent injury. The parties dispute the axtdeamount to
which Plaintiffs may be entitled to damages for future medical expensesnpdsiture pain and
suffering, past and future loss of enjoyment of life, and loss of consortium. Thus gliessek

for trial will be the amount of neeconomic damages to which Mr. Avery is entitled and the
amount of damages for loss of consortium to which Mrs. Avery is entitled.”

! Plaintiffs object to this sentence being read to the jury and will set forth Hse&rin a
motion in limine.



(7) The parties submit that the jury is to determine the nature, extent, aedovir. Avery's
injuries and damages to reasonably compensate him for the same, and the reasopaifl&vsl
Avery's loss of consortium damages.

(8) The parties submit that the Tennessee Pattern Jury Instructions stlfficever and explain
the law applicable to this casdlso, permanency of Mr. Avery’s injuries and causation of any
claimed anxiety, postaumatic stress disorder, or other mental or emotionaliajee in dispute,
and pending the Court’s ruling on Defendants’ objections to exhibits and testimauylsthiw,
Defendants would request the following special jury instructions.

a. Generally, causation of a medical condition must be establishestbpdny from a
medical expert.Miller v. Choo Choo Partners, L.P., 73 S.W.3d 897, 901 (Tenn. Ct.
App. 2001).

I. Plaintiffs object to this special jury instruction and assert that it is sufficiently
explained in the Tennessee Pattern Jury Instructions.

b. Permanency of an injury in all but the most obvious injuries, such as loss of a member,
must be established by expert medical testim@anders v. Johnson, 859 S.W.2d 329,
331 (Tenn. Ct. App. 1993) (citim@wens v. lllinois, Inc. v. Lané&76 S.W.2d 348, 350
(Tenn. 1978)).

I. Plaintiffs object to this special jury instruction and assert that it is sufficiently
explained in the Tennessee Pattern Jury Instructions.

c. The partiewvill set forth proposed jury instructions $eparate pleadisgn accordance
with the Court’s pre-trial procedures.

(9) (a) Plaintiff's exhibits may include the following:

1. Photographs of the accident scene and the vehicles involved in the accident which were
attached to Responses to Discovery Requests by Plaintiffs and Defendants.

a. Defendants object to introduction of photographs of the vehicles involved and
of the accident scene and will set forth the basis in a motion in limine and their
Rule 26(3)(b) objection.

2. Video of the accident scene taken by Jim Clement (Clement Wrecker and Atitomati
Transmission) shortly after the accident occurred.

a. Defendants object to introduction of video of the vehicles involved and of the
accident scene and will set forth the basis in a motion in limine and their Rule
26(3)(b) objection.



8.

9.

Photographs of Michael Avery in a rehabilitation hospital after the accident.

Photographs of handrails and assistive devices installed in Plaintiffs’ hdaveirigl

the accident.

Plaintiff's medical records
a. Defendants object to introduction of certain Pathways Behavioral Health
Sciences medical records and bills and will set forth the basis in a motion in limine
and their Rule 26(3)(b) objection.

Itemization of Plaintiff's medical expens@ocket entry 58-1) ($93,894.30).

Plaintiffs’ depositions for identification only.

Any exhibits included by Defendants in their exhibit list.

Any pleadings in the case or discovery responses.

10. Any exhibits to the depositions.

11. Videotaped depositions of Dr. John Masterson and Dr. Daniel Hoit.

a. Defendants object to the introduction of page 18, line 24 through page 19, line
4 of Dr. Daniel Hoit’s depositimand will set forth the basis in a motion in limine
and their Rule 26(3)(b) objection.

b. Plaintiffs object to the introduction page 27, line 16 through page 28, line 24 of
Dr. Daniel Hoit’s deposition, and will set forth the basis in a motion in limine.

c. Plaintiffs object to the introduction of page 32, linethEough page 33, line 21 and

page 40, lines 182 of Dr. John Masterson’s deposition and will set forth the basis in a
motion in limine.

(b) Defendants' exhibits may include the following:

1.

Photos, comments, and videos posted by Plaintiff Michael Avery on his Facebook
page/profile since September 3, 2017.

a. Plaintiffs object to certain photos, comments, and videos being introduced and
will set forth the basis in a motion irmine.

Photo of Michael Avery taken on September 18, 2017 in the inpatient rehabilitation
hospital.

Any exhibits included by Plaintiffs in their exhibit list not otherwise obgetbeby
Defendants.



(10) The parties may call the following witnesses:
@) Plaintiff's withnesses may include:

Michael Avery

Sandra Avery

Daniel Hoit, MD (by deposition)

John Masterson, MD (by deposition)

Trooper Kenny Ganaway

Trooper Tyler Norris

Jim Clement

JacksorMadison County General Hospital Custodian of Records
Any witnesses listed by Defendants

0. Any witnesses needed for impeachment or rebuttal.

HOONOOAWNE

) Defendants object to testimony from Jim Clement and Troopers Kenny
Ganaway and Tyler Norris as to introduction or explanation of photographs
or video of the accident scene and will set forth the basis in a motion in
limine and their Rule 26(3)(b) objection.

(b) Defendant's witnesses may include:

Michael Avery
Sandra Avery
Daniel Hoit, MD (by deposition)
a. With the exception of page 18 line 24 through page 19, line 4
4. John Masterson, MD (by deposition)

wN e

(11) Counsel for the parties are in agreement on either party producing the videopeaysttibde
testimony of Daniel Hoit, MD and John Masterson, MD, except Defendants object to the
introduction of page 18, line 24 through page 19, line 4 of Dr. Hoit's deposition.

(12) The prties anticipate trial will last two (2) days.
(13) This is a jury trial.

(14) The parties have stipulated that the Plaintiff Michael Avery is ehtitie$93,894.30 in
medical expensebut that he is not entitled to any damages for lost past wadfest future wages
or earning capacity.

(15) Samuel lvy, IVY LAW, PLLC, in Jackson, Tennessee, along with Randy Qawpffice

of Randy Camprepresent Mr. and Mrs. Avery. James Thompson and Bradford Box with Rainey,
Kizer, Reviere & Bell, PLC in Jackson, Tennessee represent Liu Yinan and GptessxInc.

The letterheads for each interested attorney/firm are attacl@ullastive Exhibit 1.



(16) The parties may bring the following pieces of special equipment for usa:abverhead
projector, screen for projector, laptop computers, video projezaselandprinter.

IT IS SO ORDEREDthis 17th day of October 2019.

s/J. DANIEL BREEN
UNITED STATES DISTRICT JUDGE




