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IN THE UNITED STATES DISTRICT CO URT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

MIKE RHODES,
Plaintiff,

V. No. 1:19%v-01030STA-jay
BATES RUBBER, INC.; PARK-OHIO
HOLDINGS CORP; PARK OHIO ASSEMBLY
COMPONENTS GROUP; PARK OHIO
INDUSTRIES, INC.; FLUID ROUTING
SOLUTIONS, LLC;

SUPPLY TECHNOLOGIES, LLC ; and
PAMELA M cDANIEL (individually),

NI S NS S S T

Defendants.

ORDER GRANTING DEFENDANT S’ MOTION TO DISMISS FOR FAILURE TO STATE
A CLAIM

Before the Couris Defendants Bates Rubber, Inc.; Fluid Routing Solutions, LLC; Park Ohio
Assembly Componentsroug and Supply Technologies, LLEMotion to Dismis§ECF No. § filed
on February 21, 2019.Defendants seek the partial dismissal of the Complaint against them.
Defendants argue thBtaintiff Mike Rhodedails to stat@wo of hisclaims for relief:theintentional
infliction of emotional distress and a claim for punitive damagethfviolation of the Tennessee
Human Rights Act. Rhodes has responded in opposition, and Defendants have filed a reply. For the
reasons set forth beloWefendant’ Motion to Dismiss iISSRANTED.

BACKGROUND

I. Factual Allegations
Rhodes Complaint (ECF No. -R) alleges claims for age discriminatiomviolation of the
Tennessee Human Rights Act (“the THRAiQainst his former employ&ates Rubber, In@and

several otherrelated corporate entitiedfluid Routing Solutions, LLC Park Ohio Assembly
1
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Components; Supply Technologies, LLEgrkOhio Holdings Corp. andParkOhio Industries, Inc
(collectively, “theEmployer Defendants”)The Complaint further alleges a claimder Tennessee
common lawfor the intentional infliction of emotional distreasd outrageous condu@tilED”)
againstthe EmployerDefendants andRhodes’s former plant managé&amela McDanieglin her
individual capacity. The Court accepts the following vpdéladed factual allegations as tatehis
stage of the proceedings

Plaintiff Mike Rhodes is a former employee of Bates Rubber, Inc. in LoleglViénnessee.
(Compl. § 2.) Rhodes had been employed at Bates Rubber since @9 23.) Rhodes was 59
years old at the time of his termination and thereb@lenged to a class of individuals over the age
of 40 who are protected from age discriminatimerthe THRA. (d. § 7) Pamela McDaniel was
the plant manageat Bates Rubbesindhad beerRhodes’s direct supervisor since 201 . { 16,
18.) DefendantOhio Park Holdings Corporation acquired Bates Rubbez013 and initiated a
pattern and practice of age discriminatiagainst older employeesld.( 26.) The Complaint
describes a series of incidents in which older employees received diseiptirdemotions and
evertually lost their jobs as part of this pattern, allegations which are supported by adfittaxit
two of the affected employees, David Weston and Tim O’'G&ieeWeston Aff., ex. A to Compl.,
O’Guin Aff., ex. B to Compl. The Complaint alleges that McDaniel wgesnerally“abrasive and
rude” to Rhodes and other oldelant employees (Id. il 40 61) McDaniel madeagerelated
commentsandtreatedolder employees with condescensifor,exampleby speaking to them loudly
and slowly. [d. 141.) McDaniel alsdet it be known that she preferred to eliminate older employers
who had moreeniority, higher salaries, argteateraccrued benefitske paid time off (Id. 1 46.)

The Complaint alleges thadrior to Rhodes’s terminatiorivicDaniel replaced one older
supervisor at the plant with a younger employee named Scott Clgdd] 43) Cude who is not a
party to this actionmade remarkso Rhodes about his “old man shirts” and put the word out around
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the plant that McDaniel was looking for a way to get rid of Rhdolesause Rhodes supposedly made
too much money angsedtoo much vacation tien (d. 1 44.) The Complaint alleges that McDaniel
alsomade a number of comments to other plant employees about her view of Rhodes. McDanie
once describe®hodedo another management employenothing but a stupigass old hillbilly.”
(Id. 1 62.) McDanielalso made comments that Rhodes “needed to go” because he made “too much
money” and took four weeks of vacation a yedld. § 63.) The Complaint adds that Defendants
implemented a “use it or lose it” policy for accrued time off, which hadrantental effect on older
employeedike Rhodes whavere entitled tanore vacation timedrause ofheir seniority. Id. 1 68.)

The Complaint alleges that McDaniel’s discriminatory treatment of Rhodes carhedd &
2018 and resultefirst in his demotionas a supervisaandthen inhis termination In September
2018, McDaniel summoned Rhodes and another plant employdwiéd meetingat whichtime she
informed Rhodeshewas demoting hinfrom his position as a supervisodd.(f 71.) Rhodeswho
did not immediately challenge the decisibad noothernotice of the demotion and had no reason to
believe that his performance merited a demotidh. §(75.) Then &w weekdaterin October 2018
Rhodes was placed on leave and ultimately fired for an alleged violation phogrpolicy. On
October 4, 2018 hodes hadpproachedarty Bullock,a welder at the plapgnd asked for his help
in repaiing a small metal brackd®Rhodes had brought from homeld.(f 87.) According to the
Complaint, theravas a longstanding custom at the plant of welders assisting other plant employees
with personal repair jolthat a welder could completdf the clock during a reguladgcheduled, 30
minute break. I¢l. T 84.) Scott Cude, who wast Rhodes’s supervisor, observed Rhodes speaking
with the welder and reportatito McDaniel. (d. 1 89, 90.)McDaniel approached Rhodes and the
welder about the activitiesand then directed human resources to take statements from Each. (
91.) Human resources, at McDaniel's direction, advised Rhodes he was being placed on
administrative leave for working on personal matters on company tich¢. Rhodes was permitted
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to retrieve two personal items from his desk and then escorted from the [@afjt9q.) Rhodewas
informed six days later that his employment was being terminatkd] 100.) Upon his termination,
Rhodes applied for unemployment benefits, which Defendants contested) administrative
proceedings
Il. Procedural History

Rhodes originallyfiled suit inthe Circuit Court for Perry County, TennesseeJanuary 15
2019. Defendantsemoved thesuit to federal courandfiled their Notice of Removal (ECF No. 1)
on February 14, 2019. Defendaatiegedin their Notice of Removal that this Caunad jurisdiction
under 28 U.S.C. § 1382) based on the amount in controversy and the complete diversity of
citizenship of the parties. Defendants specifically argued Rinideshad fraudulently joined
McDaniel, who likeRhodess a resident of the s@of TennesseeThe Complaint alleges only one
cause of action against McDaniel, the IIED claitccording to the Notice of Removdkhodes
IIED claim against McDaniel ase out of his employment under McDaniel's supervision and his
eventualterminaton at Bates Rubber Courts applying Tennessee law have concluded that the
emotional distress associated with the terms and conditions of one’s employih@viea the loss
of that employment will not support a claim for IIED. Theref®kodes attempto defeat diversity
by includinga meritless$IED claim against McDaniel should fail, and this Court should accept subject
matter jurisdiction over thease

The merit of Rhodes’s IIED claim has been the subject of several post-renaii@isfiled
by the parties. Soon after the removal of the case to federal court, McDaniel Rigé a2(b)(6)
motion to dismiss (ECF No. 7) in which she argued that the Complaint failed to stlE® ataim
against her.For his part, Rhodes filed a motitmremandECF No. 19the casdack to state court
also focused on the merits of his IIED pleadings. Rhodes argued thatdléegad a colorablBED
claim against McDaniel and that there was not complete diversity of citizesnsloipg the parties
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In a separly issued order, the Court held that Rhodes had not alleged enough facts to show that
McDaniel’'s conduct met the test for outrageousness under Tennessee law. Wlidyaiions to
make out this essential element of his IIED claim, Rhodes did not hemerable claim against
McDaniel. The Court denied Rhodes’s motion to remagidmissed McDaniel as a party to the
action and denied her Rule 12(b)(6) motion as moot.

This leavegshe Employer Defendants’ Motion to Dismisswhich theyargue in part that
the Complaint fails to state a plausiblED claim against them.Just as they did in their Notice of
Removal and in their opposition to the motiorrémand,the EmployeDefendants argue théte
Complaint fails to alleg¢hat McDaniel or any otheEmployerDefendant engaged in outrageous
conduct. And just as he did in support of his motion to remand, Rhodes argues that his Complaint
plausibly alleges an IIED claim against McDaniel and the EmplBgfendants. With specific
reference to the Empyer Defendants, Rhodes asserts that an employee may hold his employer liable
for IED where the employer ignores an ongoing pattern of harassment in tager

The other issue raised in the Emploipafendants’ Motion to Dismiss is Rhodes’s claim for
punitive damages for the violation of the THRAhe EmployeDefendants argue that the Tennessee
Supreme Court has held the THRA permits punitive damages only in cases of housingndigon
andmalicious harassment. Punitive damages are not available in age discrimiaats. Rhodes
counters that based on the Sixth Circuit's recent decisiduinioienberg v. Jackson National Life
Insurance Company912 F.3d 348 Gth Cr. 2018) punitive damages are available in age
discrimination cases, and a jusyrequired to decide any claim for punitive damages as a question of
fact. In their reply brief, the Employ&efendants note th#tteright to a jury trialin Tennessess
guaranteed only to the extent tlitaexistedunder North Carolina commdaw at the time of the

Tennesse€onstitution’s adoptiom 1796 The THRA, which the Tennessee Legislature enacted in



1978, does not implicate the common law right to a jury trial discusdeddenberg As such, the
Court should dismiss Rhodeggyer fo punitive damages.

STANDARD OF REVIEW

A defendant may move to dismiss a claim “for failure to state a claim upon whefhcesl
be granted” under Federal Rule of Civil Procedure 12(b)(6). When considering a Ruig)12(
motion, the Court must treatl aif the wellpleaded allegations of the pleadings as true and construe
all of the allegations in the light most favorable to the-mmving party. Scheuer v. Rhode416
U.S. 232, 236 (1974Baylor v. Parker Seal C0975 F.2d 252, 254 (6th Cir. 199Bowever, legal
conclusions or unwarranted factual inferences need not be acceptedMsitgag.v. Church’s Fried
Chicken 829 F.2d 10, 12 (6th Cir. 1987). “To avoid dismissal under Rule 12(b)(6), a complaint must
contain either direct or inferentiall@fations with respect to all material elements of the claim.”
Wittstock v. Mark a Van Sile, In&30 F.3d 899, 902 (6th Cir. 2003).

Under Rule 8 of the Federal Rules of Civil Procedure, a complaint need only censaiort
and plain statement of tleéaim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2).
Although this standard does not require “detailed factual allegations,” it does retprieethan
“labels and conclusions” or “a formulaic recitation of the elements of a cause of’aésbtieroft v.
Igbal, 556 U.S. 662, 681 (200Bell Atlantic Corp. v. Twomblp50 U.S. 544, 555 (2007%ee also
Reilly v. Vadlamudi680 F.3d 617, 622 (6th Cir. 2012) (quotihgombly 550 U.S. at 555). In order
to survive a motion to disiss, the plaintiff must allege facts that, if accepted as true, are sufficient
“to raise a right to relief above the speculative level” and to “state a claimebtrelt is plausible
on its face."Twombly 550 U.S. at 555, 570. “Aam has facial plasibility when the plaintiff pleads
factual content that allows the courtdaw the reasonable inference that the defendant is liable for
the misconduct allegedltjbal, 556 U.S. at 678.

ANALYSIS
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The Court holds that the Complaint fails to state a phdeisilaim for IIED or punitive
damages against the Employer Defendants. The Court will disaokdssue separately.
l. Intentional Infliction of Emotional Distress

To make outa claim for IIEDin Tennessegea daintiff must show that: (1) the conduct
complained of was intentional or reckless, (2) the conduct is so outrageous that ibierateéd by
a civilized society, and (3) the conduct resulted in serious mental ipagy/1 ex rel. Doe 1 v. Roman
Catholic Diocese of Nashvilld54 S.W.3d 22, 31 (Teng2005)(citing Bain v. Wells 936 S.W.2d
618, 622 (Tenn. 1997). The Tennessee Supreme Court has remarkgdimiffeseeking damages
for IIED must meet “an exacting standard,” one which requires a plaintiffaeepronduct “so
outrageous irtharacter, and so extreme in degree, as to go beyond all possible bounds of decency
and to be regarded as atrocious, and utterly intolerable in a civilized commuwitgr’v. Willbanks
8 S.W.3d 607, 614 (Tenn. 1999) (quoting Restatement (Second) of Torts § 46 cmt. d (T865)).
threshold determination of “whether the defentmmbnduct may reasonably be regarded as so
extreme and outrageous as to permit recdverg question for the courtBain, 936 S.W.2d at 623
(citing Medlin v. Allied Inv. Cq.398 S.W.2d 270, 274 (Tenn. 1966)).

The Complaint can be read to assert two distinct theories of recagaiyst the Employer
Defendants for the intentional infliction of emotional distress. Rhodes firsesltbgt the Employe
Defendants i@ vicariously liable for Pamela McDaniel’'s outrageous condueeCompl. T 133
(“Under the doctrine ofespondeat superioEmployerDefendants are vicariously liable for the
intentional, malicious, outrageous acts of their servant, employee, and agemddefPamela
McDaniel . . . .”). It is undoubtedly true thapkintiff may hold an employer vicariously liable for
the tortiousconduct of its employee for acts the employee committed in the course and scepe of h
employment.Heflin v. Iberiabank Cqu., 571 S.W.3d 727 (Ten&t. App. 2018)(citations omitted).
However, the Court has held in denying Rhodes’s motion to remand that the Complaint deyeot al
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a colorable IIED claim against McDaniel. Rhodes has no IIED claim agaiddtDaniel it follows
that Rhodes cannot hold the Emplefpafendants vicariously liable under@spondeat superior
theory for McDaniel'soutrag®us conduct.Therefore, the Employddefendants are entitled to the
dismissal of Rhodes’s IIED claim against them und&spondeat superiaheory.

Rhodes’s second theory of relief would hthé EmployeDefendants liable for their own
independentoutrageous conduct, conduct which took three forms: (1) condoning McDaniel’s
harassment of Rhodeg) ratifying McDaniel’'s deision toterminae Rhodes’s employment for
pretextual reasons, an@) opposing Rhodes’s application for unemployment beneiitdalse
pretenses But none of these allegations state a plausible IIED abaisatisfy the heightened burden
under Tennessee law to show extreme or outrageous condliegations that e Employer
Defendants cond@adMcDaniel’s workplaceonductandratified her pretextual decision to terminate
Rhodedear a striking resemblancettee Complaint’sallegations of vicarious liabilityBe that as it
may, the Sixth Circuit hasuggesteavhat might be called aamployerinaction theory of liability for
IIED in Tennesseé]iln action by an employer, or another actor in a position to exercise control, in
the face of continuous, deliberate, degrading treatment of another may risecieettod intentional
infliction of emotional distress.Pollard v. E.l. DuPont de Nemours C813 F.3d 933, 94%th Cr.
2000),rev’d on other groundss42 U.S. 84Z2001) In Pollard, the plaintiff had adduced proof of
“unusually egregiotisconduct amountingo a ‘type of slow torturé based ora recordof “daily,
consistent harassing behavior whjttte employeelendured over a period of months and yefuesn
coworkers Rhodes has not alleged the existence of such a work environmentAretesven
assuming there is lagal distinction betweemmerevicarious liability and condoningor failing to
intervene in unlawful employment actions, the Court holds that Rhodes has not alleged acisugh f

to hold the Employebefendantdiable under an inaction theory.



This leaves tb Complaint allegationsabout the EmployerDefendants’ oppsition to
Rhodes’sapplicationfor unemploymenbenefits and his precarious financial circumstances after his
termination Rhodeslleges that the EmployBrefendants appealed the state of Tennessee’s decision
to grantRhodesunemployment benefiendduring those proceeding@sely maintained that Rhodes
was fired for misconductSeeCompl. ] 104 128, 131 Because the Employ&efendants did not
offer Rhodes severance or the value of his accrued vacation and Rhodes was not old enowgh to dra
Social Security, Rhodes alleges that tBeployer Defendants’ opposition to his receiving
unemployment benefits was outrageold. J 105.

The Court finds that Rhodes haglausiblyallegedhow his job lossinderminechis financial
standing, which in turn caused hamotionaldistress Howeveran IIED claim based the economic
harm occasioned by the loss of a job, even where the employer has actddllyrntia terminate the
employee or vexatiously to oppose the former employee’s bid for unemployment‘nebeld result
in every discrimination claim also being an outrageous conduct cl&@wilinsv. Memphis Goodwill
Indus.,Inc., 489 F.App’x 901, 910 6th dr. 2012)(citing Bellomyv. AutoZone, IncNo. E2009-
00351-€0OA-R3-CV, 2009 WL 4059158, at *11 (Ten@t. App. Nov. 24, 2009) While these kinds
of harms do not make out an IIED claim in a-afrthe-mill employment discrimination casthey
are precisely the kinds of injuries for which a plaintiff can recover damagesthedBHRA. “The
remedies provision of the THRA is designed to provifiscrimination]victim with a full recovery,
which includes damages for humiliation and embarrassment as welregesor economic loss.”
Anderson v. SavA-Lot, Ltd, 989 S.W.2d 277, 290.10 (Tenn. 1999iting Tenn.Code Ann. 8§ 4
21-306(a)(7) &(8)). And to the &tent that the facts alleged suggest indifference or perhaps malice
on the part of the Employer Defendants, even malicious conduct does not sathfyhtstandard
for outrageousness.each v. Taylarl24 S.W.3d 87, 92 (TenR004) (quotindRestatement (Second)
of Torts § 49). All of thisis to say, Rhodes has alleged a paradigmatic case of employment

9



discrimination but nothing to show that his is the extraordinary case that wsallshake out a claim
of IIED.

Moreover, Rhods has cited no authority to show thatemployer's merepposition to an
application for unemploymemtakes out a plausible IIED claimSeeParker v. Side by Side, In&0
F. Supp.3d 988, 1023 (N.DIll. 2014) (holding that an employer’s opposition to a former employee’s
application for unemployment do not meet lllinois’s test for IIEDaken as a whole, the pleadings
only show that Bates Rubber initially contested Rhodes’s right to receive wyengpit but did not
actually alter the outcome bifs unemployment cas@he exhibits attached to the Complaint suggest
Rhodes ultimately prevailed and received his benefits, despite the EmplogadBets’ oppositian
In a letter addressed to Rhodes dated OctoBef@18, the Tennessee Department of Labor and
Workforce Development advised Rhodes that he was entitled to unemployment befefds.
Collective Ex. N, Compl. (ECF No-2, Page ID 105.) The letter specifically stated thattency
had found no evidence Rhodes was guilty of misconduct rejetted Bates Rubber’s claim that
Rhodes had violated company polidg.

While it is true thaBates Rubber appealedetmitial determination, Collective Exhibit N
suggests two additional material facts: (1) Rhodes was entitled to receivanbfghimmediately,
even during the pendency of the appeal; and perhaps more important, (2) BatessRoddmpuently
withdrew its appeal. According to the initial letter advising Rhodes that tleetstdtapproved his
application for benefits, Rhodes was entitled to receive benefits effectiobeéd 7, 2018, which was
only the thirdday after his suspensionld. Bates Rubber appealed the initial decision but then
dropped its appeal in a letter dated Janu@r2@19. Id. atPage ID 124. The upshot of theofis
that Rhodesvas grantedinemployment benefits, and nothing about Bates Rubber’s opposition at the
administrative level interrupted or prevented him from receiving his benefite factthenthat
Rhodes eceived uemploymentand that Bates Rubber dropped its opposition during the course of
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the proceedingdurther weakens any possible inference that the Employer Defendants acted
outrageouly. For all of these reasons, the Court concludes that the Comtaisitto state an
essential element of the IIED claim against the Empl®efendants. Therefore, the Employer
Defendants’ Motion to Dismiss SRANTED as to the IIED claim.
Il. Punitive Damages for Violations of the THRA

Next, the Employer Defendants seek the dismissal of Rhodes’s prayer fivgpdaimages
for the alleged violation of the THRA. The Complaint includesadrdamnunfor $15 million in
punitive damages based on the Employer Defendants’ acts of age discrimii&gohHRA makes
it “a discriminatory practice for an employer. ta discharge any person or otherwise to discriminate
against an individual with respect to compensation, terms, conditions or privilegegplyment
because of such individualrace, creed, color, religion, sex, age or national afigihenn. Code
Ann. 8§ 4-21-401a)(1) The Tennessee Supreme Court basstruedthe THRAto permitthe
recovery of punitive damages “only in cases involving discriminatory housing @satid matiious
harassmerit Carver v. Citizen UtilsCo, 954 S.W.2d 34, 36 (Tent997) Forbes v. Wilson Cnty
Emergency Dist. 911 Bd966 S.W.2d 417, 422 (Tenh998) see alsBaker v. Windsor Republic
Doors, 635 F.Supp.2d 765, 772 (W.DTenn. 2009) As afederal court sitting in diversityhis Court
is “bound by[these]controlling decisiorisof the Tennessee Supreme Courindenberg v. Jackson
Nat'l Life Ins Co., 912 F.3d 348364 (6th Gr. 2018) ¢itations omitted). The Carver andForbes
decisionspreclude a claim for punitive damages based on a violation of the THRA's anti
discrimination provisiorand entitle the Employers Defendants to the dismissBhotles'sprayer
for punitive damages.

NeverthelessRhodes argues thaihe THRA's bar on the recovery of punitive damages
impairshis right to a jury trial undethe Tennessee Constitution. For support Rhodes relies on the
Sixth Circuit’s decision iliindenberg v. Jackson Nanal Life InauranceCo., 912 F.3d 3484th Cr.
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2018)where the Court of Appeals hdltht “thestatutory cap on punitive damages set forffifenn
Code Ann.J§8 29-39-104 violates the Tennessee Constituti@pecifically Article I, § 6's guarantee
of the right to trial by jury.Lindenberg 912 F.3dat 370. Prior toLindenberg Tenn Code Ann §
29-39-104a)(5) limited the recovery of “punitive or exemplary damages” in a civil action to two
times the amount of compensatory damages awarded or $500,000, whithewes greater. Tenn
Code Ann 8§ 29-39-104a)(5). At trial ajury had awarded the plaintiff inindenberg$350,000 in
compensatory damages representing the proceeds of a life insurance policy; $87,50@é&s fama
the defendaninsurance company’s bad faith refusal to pay the policy; and $3 million in punitive
damages based on a finding that the insurance company’s refusal was intentkieak renalicious,

or fraudulent. Lindenberg 912 F.3d at 3545. The district court reduced the punitive damages
award to $700,000, or twice the amount of the compensatory darasgesgjuired byfenn Code
Ann. § 29-39-104)(5). Id.

On appeal, the Sixth Circuit reasoned that the Tennessee Constitution’s right tdreljury
included theight to have a jury decide@mmmon lawclaim for breach of contract and an award of
punitive damages for the breach of contract. The Court of #lppeeched its conclusiomafter a
detailed historical analysis 6the right to trial by juryas itexisted at common law under the laws
and constitution of North Carolire the time of the adoption of the Tennessee Constitution of 1796.”
Id. at 364(quotingYoung v. City of LaFolletied79 S.W.3d 785, 793 (Tenn. 20L5Yhe historical
record showed that at common law, the right to a trial jurguiel have included the right to have the
jury award punitive damages in appropriate cases “that thgproper measure of punitive damages
is historically a‘'finding of fact within the exclusive province of the juty.ld. at 365 (citations
omitted). The Sixth Circuit held then that the statutory cagn@ward of punitive damages invaded

the province of the jury and violated tbenstitutional right to jury trial ifennessee.
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But the statutory cap at issue limdenberghas no bearing on Rhodes’ prayer for punitive
damages under the THRAIn fact, Lindenbergdid not address the THRA at all or the right to have
a jury decide the question of punitive damages for violations of theRubdesjn effect asks the
Court to extend the holding and reasoningiafienbergand conclude that any limitation on his right
to recover punitive damages for violations of the THRA is unconstitutidwaihing inLindenberg
supports the notion, howevénatpunitive damages are available in all civil actions or that all claims
for punitive damages must be tried to a jury. On the conttargienbergspecifically acknowledged
that theTennessee Constitution “does not guarantee the right to a jury trial in evefyordgen
those cases where the right existed at common law in 1itB6.indenbergwas concerned with the
constitutional right to a jury trial on a common law cause of a¢bogach of contragtand remedy
(an award of punitive damagesappropriatecases for breach of contractid. at 362 (noting that
Tennessee common law permits the recovery of punitive damages for breachraxft aoniclear
and convincing proof that the defendant has acted either ‘intentionally, fraugutealiciously, or
recklessly.” (quotingRogers v. Louisville Land Cd367 S.W.3d 196, 211 n.14 (Tenn. 2012)

By contrast, Rhodes asserts a constitutional riglmaieea jury make findingsof fact and
award puitive damageoon a statutory cause of actjae violationof the THRA. Tennessee
decisional law forecloses such an argumemhe Tennessee Supreme Court hatd that“the
constitutional right to trial by jury does not apply to statutory rights anddiesmereated after the
adoption of the 1796 Constitutidn.Young 479 S.W.3dat 793-94 This obviously includeshe
THRA: Tennessee enacted the THRA in 1978, 182 years after the ratificatlom @bmstitutiorof
1796. SeeSneed v. City of Red Bank, Tennesd&8 S.W.3d 17, 26 (Ten@014) For statutory
claims like Rhodes’$HRA claim, “the Legislature is free either to dispense with the right of trial by
jury or providefor it.” 1d. (internal citations omitted).As already noted, the Tennessee Supreme
Court has construed the THRA to baraamard of punitive damages for violations of the Act’'s-anti
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discrimination section.In other words, the Tennessee legislatuasnot only dispensed witthe
right to have a jury hear the issue of punitive damages; it has dispensdoewdimedy altogéter.
Simply put, the THRA’s limitation on the availability of punitive damages does notdateli
Rhodes’s constitutional right to a jury trialherefore, the Defendant Employers’ Motion to Dismiss
is GRANTED as to Rhodes’s prayer for an award of puaidamages for the alleged violation of
the THRA.

CONCLUSION

The Complaint fails to state a plausible IIED claim against the Employer Deferutaamts
claim for punitive damagebasedhe Employer Defendantslleged violations of the THRA. The
Employer Defendants’ Motion to Dismiss@GRANTED.

IT IS SO ORDERED.

s/ S. Thomas Anderson
S. THOMAS ANDERSON
CHIEF UNITED STATES DISRICT JUDGE

Date: June 26, 2019.
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