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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

MARCUS SEYMOUR,
Plaintiff,
V. CaséNo. 04-2261-BBD-tmp

UNITED STATES POSTAL SERVICE
and JOHN E. POTTER,

Defendants.

MEMORANDUM OPINION AND ORDER

This matter came before the Court for a nay-jual, which was held May 18-20 and 22,
2009. Plaintiff Marcus Seymour (“Plaintiff’) brings claims of retaliation under the
Rehabilitation Act of 1973, 29 U.S.C. 88 701 et gé8ehabilitation Act”)and Title VII of the
1964 Civil Rights Act, 42 U.S.C. 88 2000e et séqitle VII") and claims that Defendant
United States Postal ServiggUSPS”) and Defendant PostmeastGeneral John E. Potter
(“Postmaster”) (collectively, “Defndants”) interfered with Plaiffits exercise of his rights under
the Family Medical Leave Aadf 1993, 29 U.S.C. 88 2601 et s€ti-MLA”") and retaliated
against him in violation of theMLA. After reviewing the evidnce and the parties’ proposed
findings of fact and conclusions of law, hegritihe testimony of the witnesses called by each
party, weighing the credibility of those witnessasd considering applickbcase law and Rules,
the Court makes the following findings of fact and conclusions of law.
|. FINDINGS OF FACT

Plaintiff began his employment with tH8SPS in 1994 at the Memphis Processing and

Distribution Center (“P&DC”). (Tr. 59-60.) Oduly 3, 2003, Plaintiff submitted FMLA medical
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certification to his employer so that he could take care of his wife, Sandra Boyland, following the
birth of their son. (Ex. 4.) Plaintiff indicated on the completed form that his wife would need care
for six to eight weeks after giving birth. _(Jdr. 300-301.) On that same day, Plaintiff's wife, also a
USPS employee, also submitted an FMLA medmattification to the USPS. (Ex. 5; Tr. 71.)
Defendant approved Plaintiffs and his wife’s medical certification. (Tr. 76, 273; Ex. 8.)
Specifically, Plaintiff's FMLA leave was pre-approved for a block of time from July 3, 2003 through
September 21, 2003. (Ex. 8; Tr. 300-01.)

On July 9, 2003, while working at the P&DC, Plaintiff confronted Elvin Tate, a subordinate
mail handler, about his absence from his work area, which resulted in a heated exchange between the
two men. (Tr. 77-80.) Plaintiff alleged that Mr. Tate threatened to kill him during this exchange.
The Memphis Police Department responded and escorted Mr. Tate off USPS pro@erty9-81.)
The next day, USPS personnel, Ralph Morgan, Phil Murphy, Ken Kloc, and Ethel King, met with
Plaintiff to discuss the incident and the possibilityre@dssigning Plaintiff to another work location.
(Tr. 81-82.) Also on July 10th, Plaintiffubmitted a traumatic injury claim for workers
compensation, alleging that he experienced significant stress as a result of the encounter with Mr.
Tate. (Tr. 82; Pretrial Order, Stipulated Fact No. 12.) The following day, on July 11, 2003, Plaintiff
called the Attendance Control Office to report his absence. (Tr. 85; Ex. 17.) Plaintiff called
Attendance Control to report other absences on July 15, 2003, July 21, 2003, and August 21, 2003.
(Tr. 83-84.)

At trial, Plaintiff testified to his conversation with Attendance Control on July 15, 2003 and

the Court credits that testimony, finding Plaintiff credible and finding sufficient evidence in the

! Mr. Tate was taken to the Veterans Administration Hospital for observation. (Tr. 81.) The USPS did not terminate
Mr. Tate's employment, instead requiring him to take yclpslogical fithess for duty examination before he was
allowed to return to work at the P&DC. (Pretrial Order, Stipulated Fact No. 8.)



record to corroborate his testimohy(See, e.g.Tr. 382.) Plaintiff testified that on July 15, 2003, he
called into Attendance Control to report that his wife was being admitted to the hospital to deliver
their baby and that both of them would be using FMLA leave. (Tr. 83.) On August 18, 2003, Labor
Relations sent Plaintiff a Notice of Investigativegerview, which was to take place on August 20,
2003 with Plaintiff’'s supervisor, Phil Murphy, who had requested that the notice be issued to discuss
Plaintiff's absence from duty. (Ex. 6; Tr. 405.) For reasons which the parties dispute, Plaintiff did
not appear for the August 20, 2003 investigative interview. (Tr. 85-88; 408-409.)

In August 2003, while on FMLA leave, Plaititteceived approximately one week’s pay,
to which he was not entitled. (Tr. 88-89; Ex. 5M). Murphy was responsible for this pay entry
which resulted in overpayment(Tr. 591-92.) The Court findthat Mr. Murphy knew that
Plaintiff was not working on the dates for whiclistbay was entered. Mr. Murphy testified that
he did not see Plaintiff atork until November. (1d. Further, Plaintiff was paid for August 24-
28 when Plaintiff had failed tattend his investigative interview scheduled for August 20 with
Mr. Murphy just four days prior to these pawptries. Defendants offered no explanation for
generating Plaintiff's extra paylLater, the Labor Department of the USPS commenced debt
collection proceedings against Plaintiff duehie acceptance of the overpayment. (Tr. 591-92,
745; Ex. 16.) Plaintiff appealed thidebt assessment, and, on October 11, 2005, an
administrative law judge entered arder stating that the USP8utd not collect on its alleged
debt. (Ex. 16.) Plaintiff testified that Andre@uccia, who was the maintenance manager at the
BMC, continued attempting to coiemoney from him on a daily basivell after the date of this
decision and that, as a result, the administratweUage issued cease and desist orders directed

towards Mr. Cuccia in December 2005 and January 2006. (Tr. 175-78, 680.)

2 The Court notes that Plaintiff wasridiar with the procedure for taking AM leave, having used FMLA leave at
least twice previously while employed at the USPS andsntitat, as a manager, Plaintiff was trained in FMLA
procedures. (Tr. 70-72.)



On September 22, 2003, Mr. Murphy sent Plaintiff a Notice of Proposed Removal from
employment, charging Plaintiff with failure to meet the attendance requirements of his position. (Ex.
7; Tr. 409-410.) On October 27, 2003, Plaintiff challenged the proposed notice of removal through
mediation. (Ex. 10; Tr. 95-96.) No agreement was reached at the mediation, and the mediator issued
a No Agreement Letter, which listed Mr. Murphg the deciding official to whom a final appeal
should be addressed(Ex. 10.) On that same day, October 27th, Plaintiff met with Ruby
Bridgeforth, the plant manager, to discuss his removal. (Tr. 102, 599.) During this meeting, Ms.
Bridgeforth requested more information from Plaintiff explaining the reasons for his absences from
work. (Tr. 120-22; 599-600.) On October 30, 2003, Plaintiff mailed Ms. Bridgeforth a letter
regarding his absences, which included no mention of the birth of his son or his FMLA leave. (Ex.
19.) Also on October 30th, Plaintiff mailed Ms. Bridgeforth a statement from his doctor, which
advised that he was incapacitated from work from July 10, 2003 to November 12, 2003. (Pretrial
Order, Stipulated Fact No. 17.) Plaintiff underwent a fitness for duty evaluation on November 13,
2003, and the evaluating physician cleared Plaintiff to return to work on November 14, 2003. (Ex.
11; Pretrial Order, Stipulated Fact No. 19The Notice of Proposed Removal was not removed
from Plaintiff’'s personnelile. (Tr. 169-171.) @ that same date, November 13th, Plaintiff filed a
formal complaint of discrimination with the Equal Employment Opportunity Commission
(“EEOC”),? alleging discrimination based on race and disability when Mr. Murphy (1) scheduled him
for the investigative interview on August 20 and (2) issued Plaintiff a Notice of Proposed Removal.
(Ex. 18; Pretrial Order, Stipulated Fact No. 21.)

On November 17, 2003, upon reporting to the P&D@teive his assignment as instructed,

Plaintiff experienced an anxiety attack due to being in the same building as Mr. Tate. (Ex. 12; Tr.

® Plaintiff initiated pre-complaint EEOC counseling on ®egier 22, 2003 (hereinafter, “informal complaint”).
(Ex. 18.) Mr. Murphy testified that he was sure thatwas contacted by an EEOC representative once Plaintiff
filed his informal complaint but that he could not recall what form that contact took. (Tr. 554.)



126-28.) Plaintiff informed Ms. Bridgeforth and Mr. Kloc that he was upset by being required to
work in the same facility as Mr. Tate. Riaff was then temporarily assigned to the USPS’s
Memphis Bulk Mail Center (“BMC"), to which he remained assigned until June 11, 2004. (Tr. 127-
28; Pretrial Order, Stipulated Fact No. 22.)

Beginning June 11, 2004, Plaintiff was assigned to Tour 1, the overnight shift, at the P&DC
but he did not attend work June 11*14Pretrial Order, Stipulated Fact No. 23; Tr. 45, 135.) On
Monday, June 14th, Plaintiff attempted to report these absences to Attendance Control. Plaintiff
could not get through to that office so he called the plant manager’s secretary, who told him that she
would let the plant manager know of Plaintiff's absences. (Tr. 135-136, 229-30.) On June 15, 2004,
while Plaintiff was en route to a meeting with the plant manager, Nathan Logeson, to discuss his
assignment at the P&DC, Plaintiff encountered Mr. Murphy, who asked to see Plaintiff for an
investigative interview due to Plaintiff's recentsabces. (Tr. 136-137.) Plaintiff told Mr. Murphy
that he was under doctor’s orders not to report to work. (Tr. 137.) For reasons which the parties
dispute, Mr. Murphy did not continue to seek the investigative interview. (Tr. 139-40, 429-430.)

On June 18, 2004, Plaintiff was assigned toUB#S’s Front Street Office and was directed
to return to the P&DC on July 20, 2004. (Pretrial Order, Stipulated Fact No. 24; Tr. 141.) While at
this 30-day assignment, Plaintiff’'s pay was entered by an incorrect means. (Tr. 141-42; Ex. 50-51.)
As a management-level employee, his pay was supposed to be entered automatically into the pay
system, rather than manually. jldAlthough Plaintiff did not lose any pay as a result of the manual
pay entries, Plaintiff was anxious that the amourttisfpay would be affected. (Tr. 142.) Plaintiff
asked Mr. Murphy, who had the ability to change the method by which his pay was entered, to
correct the situation but he did not. (Tr. 141-42.) Plaintiff's pay was entered manually from June 21
to July 16. (Ex. 50-51; Tr. 588-591.) Following his detail to the Front Street office, Plaintiff

returned to the P&DC on Tour 1 for about two weeks and was then temporarily assigned again to the

* On June 11, 2004, Plaintiff took a day of observance due to the death of former President Reagan. (Tr. 135.)



BMC. (Pretrial Order, Stipulated Fact No. 25; Tr. 143-46.) On September 16, 2004, Plaintiff filed a
second formal complaint, alleging that Mr. Murphy and Mr. Kloc retaliated against him by taking the
following actions: (1) seeking the June 2004 attempted investigative interview, (2) counting his June
12th, 13th, and 16th absences as absent without leave, (3) paying Plaintiff incorrectly for an extra day
while working at the Front Street station, and (4) denying Plaintiff's request to be assigned to the
P&DC and reassigning him to the BMC. (Ex. BOetrial Order, Stipulated Fact No. 26.)

While assigned to the BMC in the fall of 2004, an issue developed regarding Plaintiff's
ability to climb into “the steels?” On September 28, 2004, Plaintiff's then supervisor, Rufus
Williams, told Plaintiff that he would be learnifigeact” duties, which involve responding quickly to
and analyzing machinery breakdowns and malfunctions in the steels and on the floor. (Ex. 52;
Pretrial Order, Stipulated Fact No. 27 and 28.). Williams testified that Riintiff responded that he
could not go into the steels because he had a medical condition that prevented him from climbing
ladders. Upon hearing this, Mr. Williams asked Plaintiff for medical documentation. (Tr. 634-35,
660; Ex. 52.) Albert Rhinehart, who was then a supervisor of maintenance operations, also testified
that he was present during this exchange and that Plaintiff stated that he could not climb ladders
because of his knees. (Tr. 659-60.) Mr. Williamsified that about one month later, Plaintiff again
indicated to him that he could not go up into the steels. (Tr. 636; Ex. 52.) The Court credits Mr.
Williams’ testimony that he did not immediately request a fitness for duty examination because he
wanted to give Plaintiff ample time to submit his medical documentation. (Tr. 655.) Mr. Cuccia, to
whom Mr. Williams reported, also became involved in the situation and requested medical
documentation, to which Plaintiff responded that Human Resources already had the information on
his disability rating. (Tr. 686; Pretrial Ordetjfilated Fact No. 29.) In an October 25, 2004 letter

to Plaintiff, Mr. Cuccia again requested medical documentation of Plaintiff's disability. (Ex. 54; Tr.

® Many of the machines at the BMC are located abovéldheand are accessed by ladders and catwalks. The area
in which these machines doated is referred to as “the steels.refilal Order, Stipulated Fact No. 28.)



686-87.) When Plaintiff did not submit additional medical documentation, Mr. Cuccia informed
Plaintiff that he would have to request a fgador duty examination. Plaintiff then advised Mr.
Cuccia that he never said that he could not clindloldas. (Tr. 691; Pretrial Order, Stipulated Fact
No. 31.) James Kleber replaced Mr. WilliamsRiaintiff's supervisor when Mr. Williams’ detail
ended, and Mr. Kleber initiated a fitness for duty request in December of 2004 at Mr. Cuccia’s
direction. (Tr. 693, 717-18.) Meanwhile, Plaintiff's job duties that required him to be in the steels
were given to another supervisor, and on January 5, 2005, with Mr. Cuccia’s approval, Mr. Kleber
reassigned Plaintiff to Tour %3.(Pretrial Order, Stipulated Fact No. 30 and 38; Tr. 152.) Plaintiff
submitted to a fitness for duty examination in Maoft2005, which cleared Plaintiff for work. (Tr.
148, 692; Pretrial Order, Stipulated Facts NoaB8 34; Ex. 65.) Mr. Cuccia acknowledged at trial
that if Plaintiff had failed the fitness for duty exam, Plaintiff would have been demoted to supervisor
of custodians, a position which did not exist. (Tr. 744.) Plaintiff flatly denies that he ever told
anyone that he had a problem with his knees which kept him from going into the steels. (Tr. 148-49.)
On December 20, 2004, Plaintiff filed a third formal complaint, alleging disability
discrimination and retaliation based on the followawgions of Mr. Cuccia: (1) delaying the signing
and forwarding of Plaintiff’'s traumatic injury claim for workers compensation filed on October 25,
2005 and (2) directing Plaintiff to provide copieshig medical records and informing Plaintiff that
he was permanently reassigned to supervisor of custodians and demoted. (Ex. 21; Pretrial Order,
Stipulated Fact No. 37.) On February 19, 2006, Plaintiff filed a fourth formal complaint, alleging
retaliation based on the following actions of Mr. Cacgil) reassigning Plaintiff to Tour 3 and (2)
scheduling Plaintiff for a fithess for duty examination on March 5, 2005. (Ex. 23; Pretrial Order,
Stipulated Fact No. 39.) On April 14, 2005, Ptdinfiled a fifth formal complaint, alleging

retaliation based on the following alleged actions: (1) falsifying statements, (2) violating the Privacy

® Tour 3 employees reported to work from approximately 2:45 p.m. to 11:45 p.m. (Ex. 62.)



Act and EL 603, and (3) scheduling Plaintiff for a fithess for duty examination on February 15, 2005.
(Tr. 152-53; Pretrial Order, Stipulated Fact M0; Pretrial Order, Stipulated Fact No. 40.)

Plaintiff filed a complaint in the United Stat&sstrict Court for the Western District of
Tennessee against Defendants on April 13, 2004, which complaint was amended on March 14,
2005, making claims under Title VII, the Rehd@hiion Act, the FMLA, the Privacy Act of 1974,
5 U.S.C. 88 552a et se(jPrivacy Act”), the Tennessee Human Rights Act, Tenn. Code Ann. 88
4-21-101_et seq“THRA"), and tort law. On September 13, 2007, the Court granted summary
judgment in favor of Defendants on Plaintiff'&l& VII hostile work environment claim and his
disability discrimination claim under the Reliaation Act. The Court also dismissed all
Privacy Act, THRA, tort, and punitive damages iciai The Court deniesummary judgment in
favor of Plaintiff on his Title VIl and Rehalition Act retaliation claims and on his FMLA
claims.
Il. CONCLUSIONS OF LAW

A. Family Medical Leave Act

1. General Legal Standard

The FMLA entitles qualifying employees to msny as twelve weeks of unpaid leave for
the birth of a child, the adoption @wster care placement of a child, to care for a family member
with a serious health condition, or for the eayge’s own serious health condition. 29 U.S.C. §
2612(a). There are two theories of recovery uride FMLA: the entitlement or interference
theory, id.8 2615(a)(1), and the retaliati or discrimination theory, i® 2614(a)(1). Under the
entitlement or interference theory, it is unlawfot an employer “to intedre with, restrain, or
deny the exercise” of an employee’s FMLA rights. Mnder the retalian or discrimination
theory, any employee who takes or returns from leave shall be restored to his or her former

position or to an equivalent position. Bl.2614(a)(1). Plaintiff contends that Defendants both



interfered with his FMLA rights when they did nig¢signate his absences from mid-July to mid-
to-late-September 2003 as FMLA-protected absenocésretaliated agaih&im for exercising
his FMLA rights.
2. Interference

To prevail on an entitlement or interferencairl, a plaintiff must establish that: (1) that
he or she is an eligible employee under the FM{&A the defendant is an employer subject to
the FMLA, (3) the employee wamntitled to leave under the FMLA4) the employee gave the
employer notice of his or her intention to tdkave, and (5) the employer denied the employee

FMLA benefits to which he or she wastitled. Cavin v. Honda of Am. Mfqg., Inc346 F.3d

713, 719 (6th Cir. 2003). The parties do not disphe Plaintiff was a qualified employee, that
the USPS was an employer subject to the FML#J that Plaintiff was entitled to leave. The
parties dispute, however, whether Plaintiff gavecatite notice of his intéon to take leave and
whether Defendants denied him FMLA benefits to which he was entitled.

“[T]o invoke the protection of the FMLAan employee must provide notice and a

qualifying reason for leave.’Brohm v. JH Props., Inc149 F.3d 517, 523 (6th Cir. 1998). In

determining whether notice was given, “[w]hilke employee need not actually mention the
FMLA by name, ‘the critical question is whethttie information imparted to the employer is
sufficient to reasonably apprise it of theayee’s request to takane off . . . .” Id. (citation
omitted). When the need for leave is foreseeaieemployee shall provide his or her employer
notice as set forth by 29 U.S.C. § 2612(e). “When the approximate timing of the need for leave
is not foreseeable, an employee must provide@dbd the employer as soon as practicable under

the facts and circumstances of thetipalar case.” 29 C.F.R. § 825.303(a).



The Court finds from the evidence in thecord that Plaintiff reasonably apprised
Defendants of his intent to take FMLA leave when he submitted his FMLA medical certification
for himself to take care of higregnant wife, which certificain was approved. Further there is
sufficient evidence to concludbat he notified Defendants on July 15, 2003 that he intended to
begin his pre-approved FMLA leav Plaintiffs medical certi€ation stated that he was
requesting FMLA leave to care for his wife aftee thirth of their child ad that he expected his
FMLA leave to begin on July 26003, his wife’s due date. dhtiff could not foresee the
timing of his need for leave and provided noticeDefendants as so@s practicable—on July
15th, the day his wife went into labor. Pidgff therefore providd sufficient notice to
Defendants of his intent to beghis pre-approved FMLA leave.

Plaintiff claims that Defendants interéet with his FMLA rights by sending him the
Notice of Proposed Removal and by giving Pldiirgizero percent merit pancrease in 2003.
“[E]Jmployers cannot use the talg of FMLA leave as a negativactor in empbyment actions,
such as hiring, promotions or discig@hy actions.” 29 C.F.R § 825.220(c); seavin 346 F.3d
at 726-27 (citing and applying same). The Coumtidithat Mr. Murphy sent Plaintiff the Notice
of Proposed Removal for failure to meet theermdance requirements &aintiff’'s position,
based in part on FMLA-protected absences. ({EX. Thus, the Court finds that the Proposed
Notice of Proposed Removal intederwith Plaintiff's lawful exercise of his FMLA rights. By
that same reasoning, the Court finds that Defetsdimterfered with Plaintiff’'s FMLA rights by
giving him a zero percent pay increase in 2003tdube proposed removal, which was based on

Plaintiffs FMLA-protected abences. (Tr. 160-61,736, 787.)

10



a. Damages for Interference with FMLA Rights
i. Wages, Salary, Employment Benefits, or Other Compensation

Any employer who violates 29 U.S.C. § 261%lsloe liable to any eligible employee
affected for damages equal to “any wages,rgamployment benefifor other compensation
denied or lost to such employee by reason efviiolation” and interest thereon. 29 U.S.C. §
2617(a)(1)(A)(i)-(ii). Plamtiff testified at trial that he &t $32,400 in time that he would have
accrued and money that he should have been paid in 2003 as a result of Defendants’ interference.
(Tr. 166-67.) Specifical, this amount is based on the 125slghat Plaintiff was listed as on
“leave without pay” status from July 10, 2003 to November 17, 2003. (Id.

Defendants argue that Plaintiff is entitledrto damages because when he called in for
FMLA leave, Plaintiff requestetbave without pay. The FMLAdoes not require an employer
to pay a certain pay rate while the employseeon leave; the FMLA only requires that an
employer permit an employee to take up to twekeeks of unpaid leave fdiness andeturn to

his prior post or an equilent position.” _"Hendricks v. Compass Groups, USA,,1486 F.3d

803, 806 (7th Cir. 2007). FMLA regulations state tiiglenerally, FMLA lea is unpaid leave.
However, under . . . [certain circumstances]. [the] FMLA permits an eligible employee to
choose to substitute accrued paid leave for FMidve.” 29 C.F.R. § 825.207(a). “If neither
the employee nor the employer elects to substipatid leave for unpaid FMLA leave . . . , the
employee will remain entitled tdldhe paid leave which is earned or accrued under the terms of
the employer’s plan.”_Idat (b). The Court finds that Plaintiff requested leave without pay for
his FMLA leave. (Ex. 28-31, 38.) Plaintiff, howay did not take twelveieeks of FMLA leave.
Plaintiff testified that he called in to retuto work around September 11, 2003. (Tr. 91.)

Therefore, Plaintiff would have taken approxtaig eight weeks of unpaid FMLA leave and is

11



not entitled to back pay for that time.hds, the Court awards dnitff $32,400 but reduces
Plaintiffs back pay request by eight weeks'ypawith interest thereon calculated at the
prevailing rat€.

Plaintiff also testified to the loss that Bestained when Defendandid not award him a
merit pay increase in 2003. (Tr. 160-61.) The €bods that Plaintiff has proven this claim by
a preponderance of the evidenddowever, the record does nobntain sufficient data for the
Court to make the calculation. feedant is ordered to calcudathe merit increase and submit
that amount to the Court for inclusian the final judgment within fiten (15) days of this order.
Plaintiff shall have fifteen (15ays following the filing to respond.

ii. Liguidated Damages

Under the FMLA, a plaintiff is also entitle recover liquidated damages equal to the
sum of his damages, unless the employer proveisetsatisfaction of theourt that the act or
omission which violated 29 U.S.C. § 2615 “was in good faitd that the employer had
reasonable grounds for believitigat the act or omission wanot a violation.” _ldat (a)(1)(i)
(emphasis added). To establish reasonable grpandsmployer must demonstrate that it took

affirmative steps to complwith the FMLA. See e.gHoffman v. Profl Med Team394 F.3d

414, 419-420 (6th Cir. 2005). “Good faith requires some duty [on the part of the employer] to

investigate potential liability under tfEMLA].” Miller v. G.B. Sales & Serv,. No. 02-70758,

2003 U.S. Dist. LEXIS 19450, at *11-12 (E.D. tii Sept. 29, 2003) (qting Morris v. VCW,

Inc., No. 95-0737-CV-W-3-6, 1996 U.S. Dist. LEXI®201, at *9 (W.D. Mo. Dec. 26, 1996)).
The Court finds that Defendants did not havearable grounds for believing that they were not

interfering with Plaintiff's FMLA rights. Plainff's FMLA Data Report sows that Plaintiff had

" Plaintiff is entitled to the value dlie leave accrued during the 125 days Biaintiff was listed as being on leave
without pay.

12



approved FMLA leave from July 3, 2003 througéptember 21, 2003. (Ex. 8.) Any manager at
Plaintiff's pay location could viewPlaintif's FMLA Data Report. (Tr. 303.) Further, when
Ralph Morgan, Ken Kloc, Ethel King and Phil khny all met with Platiff on July 10, 2003
following the incident with Mr. Tate, Plainti§’ upcoming FMLA leave was discussed. (Tr. 87,
447; Ex. 38.) After the meeting, Mr. Kloc sent amtemail to the BMC plant manager, Kenneth
Gourdine, copying Ruby Bridgeforth and all past@esent at the meeting, asking Mr. Gourdine
if Plaintiff could work at that location until “he takes some time off” because Plaintiff “will be
taking LWOP/FMLA” as his wife is “due to hawebaby very soon.” (& 38.) Such knowledge
should have triggered an inquiry on the parfDefendants to confirm whagr Plaintiff requested
FMLA leave when confronted with any inconsistencies. &geEx. 27 and Ex. 30 compared
with Ex. 28, 29, and 31.) Finally, Plaintiff's f& had no problems using her FMLA leave after
Plaintiff's July 15, 2003 call-in(Tr. 307.) The Court finds th&efendants unreasonably relied
on an erroneous interpretation of the facts aunldnadt take steps to emeuFMLA compliance.
Further, Defendants have proffered insuffici@widence to show that they consulted with
agency regulations or administragioer judicial interpretations avith an attorney before making
the decision to propose Plaifis termination. Therefore, th€ourt finds that Defendants have
failed to prove that they actéu good faith or that they hadasonable grounds for believing that
they were not in violation of the FMLANnd awards Plaintitiquidated damages.

3. Retaliation

Courts apply the McDonnell Douglasirden-shifting test to FMLA retaliation claims. In

order to demonstrate a prinfacie case of retaliation undehe FMLA, a plaintiff must
demonstrate that: (1) he or she availed hinmenself of a protectedght under the FMLA by

notifying his or her employer of his or her intenetercise FMLA-protected leave; (2) he or she

13



was adversely affected by an employment sleni and (3) evidence of a causal connection
between the exercise of FMLA rights and #mverse employment action exists. Skrjanc v.

Great Lakes Power Serv. C@72 F.3d 309, 313-14 (6th Cir. 2001). After the plaintiff produces

evidence sufficient to establish the prima éacase, the burden shifts to the defendant to
“articulate a legitimate, nondiscriminatory reason . . . ” for the adverse actioat 3#l5. If the
defendant articulates such a reason, thenptamtiff has the burden of showing that the
articulated reason is pretextual. IdThe Court will address FMLA retaliation along with
Plaintiff's Title VIl and Rehabiliation Act retaliation claims below as the evidence Plaintiff uses
to support his other retaliation claims overlapghwhat used to support his FMLA retaliation
claims, and all of Plaintiff’s retaliation clas are analyzed under the same standard.

B. Retaliation

1. Legal Standard

Title VII's anti-retaliation provision prohibitan employer from discriminating against an
employee because he or she opposed a practide ordawful by Title VII or filed a charge,
testified, assisted, or particigatin a Title VII proceeding or investigation. 42 U.S.C. § 2000e-
3(a). “The anti-retalidon provision protects amdividual not from allretaliation, but from

retaliation that produces an injury or hatnBurlington N. & Santa Fe Ry. v. Whitd26 S. Ct.

2406, 2414 (2006). Thus, the plaintiff must destrate “that a reasonable employee would
have found the challenged action materially aseewhich in this context means it well might
have dissuaded a reasonable worker from masirgupporting a charge of discrimination.” Id.
at 2415 (internal quotation marks and citations omittddje significance of an act of retaliation

will depend on the surrounding circumstances. Id.

14



In order to set forth a prima facie caserialiation, a plaintiff musttemonstrate that: 1)
he or she engaged in an activity protected by Title VII; 2) the defendant knew the plaintiff
engaged in protected activity; #)e defendant took an action asee to the plaintiff; and 4)
there was a causal connection between the prdtectesity and the adveesemployment action.

Wrenn v. Gould 808 F.2d 493, 500 (6th Cir. 1987). In order to establish a causal connection

between a plaintiff's protectedctivity and the challenged action, the plaintiff must “proffer
evidence sufficient to raise the inference tha fir] her protected activity was the likely reason

for the adverse action.”EEOC v. Avery Dennison Corpl04 F.3d 858, 861 (6th Cir. 1997)

(citation omitted).
If the plaintiff presents sufficient evident¢e establish a prima facie case, the burden
shifts to the defendant to preséggitimate, non-discriminatory reass for its actions. Singfield

v. Akron Metro. Hous. Auth.389 F.3d 555, 563 (6th Cir. 2004). The defendant “need only

produce admissible evidence which would allow ther tof fact rationally to conclude that the

employment decision had not bemwtivated by discriminatory amus.” Tex. Dep’t of Cmty.

Affairs v. Burdine 450 U.S. 248, 257 (1981). If the defiant satisfies its burden, the burden

shifts back to the plaintiff to demonstratethhe defendant’s reasons are pretextual. “Al.
plaintiff can demonstrate pretext by showing that the proffered reason (1) has no basis in fact, (2)
did not actually motivate the deféant’'s challenged conduct, or) @@as insufficient to warrant

the challenged conduct.” Dews v. A.B. Dick €231 F.3d 1016, 1021 (6th Cir. 2000).

Once a case has proceeded to trial, a cdwntild not focus on the elements of a prima
facie case, but instead, the court should faputhe ultimate questn of retalision. SeeEEOC

v. Avery Dennison Corp.104 F.3d 858, 863 (6th Cir. 1997). Plaintiff argues, and the Court

agrees, that this standard does not render the elements of a plaintiffs prima facie case
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meaningless. Rather, those factors are subsumed into the ultimate question of whether a
defendant engaged in unlawful retaliatfon.

2. Alleged Retaliatory Actions’

As a preliminary matter, Defendants argue that Plaintiff failed to exhaust his
administrative remedies with respect to selvearf his retaliation claims because none of
Plaintiffs EEOC complaints reference certain géld retaliatory acts.“In order for a federal
court to have jurisdiction over a Title VII chaj the plaintiff must exhaust administrative

remedies by raising the claim in a chargethe EEOC.” _Ullman v. Ohio Bureau of Empl.

Servs, 201 F.3d 441 (table), 1999 U.S. App. LIBX32226, at *11 (6th Cir. Dec. 3, 1999)
(citations omitted). “The filing requirement wgaived for claims of retaliation stemming from
the filing of the charge [and] filing is reqed for claims of retaliation based on conduct
occurring before the charge was filed.” &k *12. The Court findghat all of Plaintiff's
retaliation claims stem from the filing of his informal or formal complaints or from the exercise
of his FMLA rights. Thus, Plaintiff's retaliatioclaims are not barred by a failure to exhaust
administrative remedies.
a. Notice of Proposed Removahnd Administrative Pay
Plaintiff claims that Mr. Murphy’s refusal to rescind the proposed termination and the

failure to pay Plaintiff admistrative pay while his removal from service was pending were

8 Plaintiff also contends that Defendants retaliated against him for participating in guosetivity under the
Rehabilitation Act. The legal standard for retaliation underRehabilitation Act is the same as that for Title VII.
SeeGribcheck v. Runyar?45 F.3d 547, 550-52 (6th Cir. 2001).

° The Court notes that at the close of Plaintiff's proofiedants moved for “directed verdict” on Plaintiff's claims

that Mr. Cuccia retaliated against Plaintiff as detailed in the second EEO complaint of September 16, 2004 (Tr. 259-
60), which the Court construes as a motion for judgment on partial findings under Fed. R. Civ. P. 52(al). thi tri

Court declined to render any judgment until the close of evidence. The Court finds that Mr. Cuccia is not implicated
in Plaintiff's second EEO complaint. _ (Sé&&. 20; Pretrial Order, Stipulatdgact No. 26; Plaintiff's Proposed
Findings of Fact and Conclusions of Law 21-22.) Therefore, the Court strikes as moot Defendants’ Rule 52(c)
motion.
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actions taken in retaliation for Plaintiff's exegeiof his FMLA rights ad/or his filing of an
informal complaint of discrimination on Bember 22, 2003 and a formal complaint on
November 13, 2003. The Court finds the Defensi&miew that Plaintiff engaged in protected
activities, that Defendants took aetion adverse against Plaintifind that Plaintiff has shown
evidence of a causal connection. The Cdwas found that Mr. Murphy had knowledge of
Plaintiff's informal complaint based on Mr. Mahy’s testimony that he was sure that he was
contacted by the EEOC regarding Plaintiff's imfal complaint. MrMurphy issued the notice
of proposed termination on September 22, 2003sdmee day as Plaintiff’'s informal complaint,
but after Plaintiff's FMLA leave began. Theoe¢, the Court does not find that Mr. Murphy
issued the notice with knowledgé Plaintiff's EEOC activity. Mediation took place on October
27, 2003, at which time Mr. Murphy did not withdrdale proposed removal. While Plaintiff's
proposed removal never matdidad, the notice of proposed removal remains in Plaintiff's
personnel file and Plaintiff tesifd that he has been deniededst one job opportunity due to
the notice on file. (Tr. 169-71.) Therefore, theurt finds that DefendasitNotice of Proposed
Removal was a materially adverse action beeathe notice was neipunged and Plaintiff's

career has suffered as a result. See, Builer v. PotterNo. 06-CV-3828 (JFB) (WDW), 2009

U.S. Dist. LEXIS 24868, at *41-42 (E.D.N.Y. Mz 26, 2009) (holding no adverse action when
the proposed notice of termination was expunged there were no adverse consequences to
plaintiff). Further, the close proximity in tinteetween the filing of the EEOC complaint and the
refusal to withdraw the notice of proposed terrtiorabefore or during # mediation, as well as
the close proximity in time between the propdsremoval and Plaintiffs FMLA leave,

constitutes evidence of causal connection. Baedolph v. Ohio Dept. of Youth Servd53

F.3d 724, 737 (6th Cir. 2006).
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Plaintiff attempts to show that Defendsintegitimate, nondiscriminatory reason for
proposing Plaintiff's termination—Plaintiff's abisees and failure to @nd the investigative
interview—is pretextual by arguing that Defenddrtteviations from their established policies
are indicative of retaliatory intent. First, Riif argues that, in vi@tion of USPS policy, Mr.
Murphy was listed as the proposing official foe temoval and the deciding official to whom a
final appeal of the proposed rewal should be addressed. FurtHgefendants failure to issue a
written decision subsequentttte mediation violated USPS paolic The Court does not find that
such a conclusion can be drawn from Deferglaattions. The Court finds that during the
mediation Sherman Bolden acted as the medatdrthat Mr. Murphy &nded the mediation as
the proposing official. Rintiff has not put forth sufficient ewehce to show that the listing of
Mr. Murphy on the No Agreement tter as the deciding official twhom Plaintiff should appeal
was anything more than a cleri@tor made by the mediator. Piaff argues that clerical error
does not explain why Mr. Murphy proceeded to seag the deciding officiadt the mediation.
Although listed as the deciding offadito whom Plaintiff could apgal, Plaintiff has not put forth
sufficient evidence tehow that Mr. Murphy indct served as the decidiofficial during or after
the mediation. In fact, as the Court hasirfd, Plaintiff appealed to Ruby Bridgeforth to
challenge the proposed removal. Mr. Murphgver issued any written decision on the
termination. (Tr. 539-40.)

Plaintiff also argues that Defendants’ legitimate, nondiscriminatory reason has no basis in
fact. The Court has already found Defendantsoastin proposing the tioe of termination to
be unreasonable and finds that Defendanmtsteasonable decision tpropose Plaintiff’s
termination undermines Defendants’ profférelegitimate, nondiscriminatory reason.

Defendants’ failure to make a reasonably infedrand considered decision before taking an
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adverse employment action is evidence of pretext. Rs&eh v. Royal Oak Police Department

581 F.3d 383, 391 (6th Cir. 2009) (citing W¢hv. Baxter Healthcare Corporatids33 F.3d 381,

393 n.6 (6th Cir. 2008)) (“[A] plaintiff may alsdemonstrate pretext by offering evidence which
challenges the reasonableness of the employer’sidecio the extent that such an inquiry sheds
light on whether the employer'groffered reason for the emplognt action was its actual
motivation.”) Based on the foregoing reasotise Court finds that BIntiff has carried his
burden in establishing that the Notice of PrambsTermination and subsequent failure to
withdraw the notice were retaliayoacts taken as a result of Pl&#ig use of FMLA leave. The
Court notes that the fact thislir. Murphy proposed Plaintiff's tenination without knowledge of
Plaintiffs EEOC activity makes it unlikely thatetfailure to withdrawthe notice was based on
Plaintiffs EEOC activity and more likely than hihat the notice was based on Plaintiff's use of
FMLA leave.

Plaintiff also argues that Dafdants’ failure to pay Plairitiadministrative pay while his
removal from employment was pending was liatary. (Tr. 94-95; Ex. 32.) At trial,
Defendants stipulated to thact that “Mr. Murphytook no action for MrSeymour to receive
administrative leave with pay following the notickeproposed removal.” (Tr. 545.) Pursuant to
the USPS Employee Labor and Relations Manual Nonbargaining Disciplinary, Grievance, and
Appeal Procedures, Plaintiff wastiled to remain in a pay statfi®m the date he received the
notice of proposed termination undt least thirty days thereafter. (Ex. 32.) Defendants have
offered no explanation for why Plaintiff did nceive his administrative pay. Thus, the Court
finds that Defendants’ failure to pay Pldihtadministrative pay while his removal from
employment was pending was also a retaliatorytad@n as a result of &htiff’'s use of FMLA

leave.
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b. Reassignment to P&DC over Plainff's Doctor's Orders and June
2004 Investigative Interview

Plaintiff claims that Mr. Mphy retaliated again®laintiff when Mr. Murphy attempted
to have Plaintiff returned to the P&DC over Rl#i’'s doctor’s orders. Plaintiff was notified in
the spring of 2004 that at the end of his 90-dayildatahe BMC, he would return to the P&DC.
(Tr. 133.) PIlaintiff did not tesyfas to how he received this naior who sent him the notice.
Plaintiff did testify that following receipt of th notice, he spoke to the new plant manager,
Nathan Logeson, to explain why he felt unsafieirreng to the P&DC. (Tr. 134.) Plaintiff
testified that Mr. Murphy communicated to Plinduring this time that he expected Plaintiff
back at work. (Tr. 135.) Mr. Murphy sent Piiif an email on June 4, 2004, informing Plaintiff
of his assignment at the P&DC. (Ex. 36.)

Plaintiff has not put forth sufficient evident& the Court to conclile that Mr. Murphy
was the official responsible ford&htiff's proposed return to the&DC. Plaintiffdid not testify
as to who sent him the notice to return to B&DC nor what form that notice took. Plaintiff
also did not submit any documentation evidaegcsuch notice from which the Court could
determine the responsible official, nor has Plaintiff submitted any evidence as to who the
deciding official would have den under USPS procedures. RIHimas put forth insufficient
evidence to show that the purpose of Mr. phy’'s June 2004 email was not simply to advise
Plaintiff of his work schedule. In the paghe former plant manager, Ruby Bridgeforth,
extended Plaintiff's temporary tials, at least once on Plaifis request. (Tr. 127-30.)
Therefore, it is likely that Mr. Logeson, as plant manager, was the official responsible for
Plaintiff's proposed return to the&DC, and there is no evidenae the record tesuggest that

Mr. Logeson had any knowledge of Plaintiffs EE@omplaint or FMLA leave. “At least one

191t is unclear from the record wheththe notice Plaintiff received in the spring of 2004 is the same as Mr.
Murphy’s June email.
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district court has concluded thhowledge of a plaintiff's mtected activity can be inferred
from evidence of priointeraction of individus with such knowledge and those taking the

adverse employment action.” Muhall v. Ashcr@87 F.3d 543, 553 (6th Ci2002) (discussing

to Krawlowec v. Prince George’s County, Marylas®3 F. Supp. 985 (D. Md. 1980.)) In this

case, Plaintiff testified thd#lr. Logeson must have received information from Mr. Murphy, Mr.
Cuccia, and Mr. Kloc, which wodlhave caused Mr. Logeson dascredit Plaintiff's fear of
returning to the P&DC. (Tr. 134.) The Coumds that there is insufficient evidence in the
record to suggest thaflr. Murphy actively participatedn Mr. Logeson’s decision to bring
Plaintiff back to the P&DC or to suggest thvét. Murphy made Mr. Logem aware of Plaintiff's
protected activities. Becaubr. Logeson lacks such knowledge, the Court cannot find that the
change in Plaintiff's work location to the P&D&as based on retaliatio Even assuming that
Mr. Murphy were responsible for Plaintiffassignment to the P&DC, however, Plaintiff has
nevertheless failed to prove by a preponderandbeotvidence that Plaintiff's change in work
location back to the P&DC was anything more thanrésult of the expirain of his detail to the
BMC and the resumption of his duties at the P&DC.

Plaintiff also argues that Mr. Murphy’s attempted investigative interview, ostensibly to
determine the reason for Plaffii absences in June of 2004, sveetaliatory. The Court finds
that a reasonable employee would not find the request for an investigative interview materially
adverse. Further, Plaintiff has failed to present sufficient evidence to rebut Mr. Murphy’s stated
reason for the investigative interview—to determine the reason for Plaintiffs absences.
Although Plaintiff called Attendanc@ontrol to report his absencé® was unable to get through
and left a message with the plant manager’'sesagr instead. Plairftihas failed to present

sufficient evidence to establish that the seggetompleted the necessary documentation, or set
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into motion those steps necessary to create such documentation, such that Mr. Murphy would
have been aware of Plaintiff's call-in one dajopto their encounter. Therefore, based on the
foregoing, Plaintiff has not presenl sufficient evidence to shawat the June 2004 investigative
interview was retaliatory.
c. Manipulated Pay Entries During Front Street Detail

Plaintiff claims that Mr. Murphy retaliateggainst him by manuallgntering Plaintiff's
pay entries, instead of ensuring that Plaintifiidyy was entered automatically. Although Plaintiff
was anxious that his pay would be enteredemtly, Plaintiff suffered no economic loss. The
Court finds that a reasonable goyee would not find Mr. Murphy’actions materially adverse.
Plaintiff also argues thaMr. Murphy purposely made false statements during the EEOC
investigation on this issue andatlthe Court should consider that evidence of motive. The Court
finds that Mr. Murphy did nopurposely falsify information relating to this issue during the
EEOC investigation. While Defendants have adiculated a legitimate, nondiscriminatory
reason for the manipulated pay entries, the buafeproof remains on Plaintiff to prove by a
preponderance of the evidence that Defendants actethliation. The Couiffinds that Plaintiff
has not met his burden on this claim.

d. March 2005 Fitness for Duty Request

Plaintiff claims that Mr. Cucai retaliated against him whdme required Plaintiff to
submit to a fitness for duty examination in fdia 2005. Defendants assémat they required
Plaintiff to submit to a fitness for duty examiivat because Plaintiff told Mr. Williams that he
could not climb ladders.

Plaintiff argues that he hasi@vn that Defendant’s explaian for the fithess for duty

examination is not credible. First, Plaintiff agse¢hat because Mr. Cuccia received an email in
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February 2004 stating that Plafhwas working in the steels at the BMC, Mr. Cuccia could not
have reasonably believed that Plaintiff Hatke problems. The Court, however, credits Mr.
Cuccia’s testimony that although he received ¢meail, he would not have paid the email
particular attention since he wasthe P&DC at the time he reeced the email. (Tr. 682-83.)
Second, Plaintiff argues that hevasdd Mr. Cuccia that he coutdimb and work in the steels,
and, yet, Mr. Cuccia nevertheless insisted otnags for duty examination. The Court finds that

it was reasonable for Mr. Cuccia, when facedh conflicting information on whether an
employee was fit to work, to proceed with a request for a fithess for duty examination in order to
protect the interests of the USPSvesll as those of Plaintiff. _(Se€r. 691.) Third, Plaintiff
argues that according to USPS pglitMr. Williams, as Plaintiff' sdirect supervisor, should have
initiated the fitness for duty regsteand that this deviation from lpry is evidence of pretext or
motive. The Court finds that James Kleber was Plaintiff's direct supervisor at the time Mr.
Kleber requested the fitness for duty examongtialbeit at Mr. Cuccia’suggestion, and thus
was the proper official under3PS policy to request the exantina. Fourth, Plaintiff argues

that the October 2004 letter that Mr. Cuccia $&laintiff exaggerates the amount of time that a
supervisor’s job duties called for time in theas and that this purposeful exaggeration is
evidence of motivé! The Court finds that this disgrancy amounts to nothing more than
impeachment on a collateral matter that ddowt fundamentally undermine Mr. Cuccia’s
credibility on the ultimate issue of whethertfitness for duty examination was retaliatory.
Fifth, Plaintiff argues that his medical documéiata was on file with Defendants and that the

documentation did not indicate any limitations.eT@ourt credits Mr. Cuccia’s testimony that he

™ In pertinent part, Mr. Cuccia’s letter to Plaintiff regting medical documentatiatates, “Since approximately
75% of a Supervisor, Maintenance Operation’s duties requires that you inspect your emplogleptrfoomances,
which is mostly up in the steel via ladders, | can not see how you can perform your regrgrddties.” (Ex. 54.)
Plaintiff makes much of the fact thatiring Mr. Cuccia’s deposition, he testified that 50% of Plaintiff's duties were
office work and later changed his testimony dugngss-examination at trial. (Tr. 731.)
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called the nurse’s office to determine whetherrRifihad a service-related disability on file but
the office could not find the relevant informati (Tr. 690.) Sixth, Plaintiff asserts that
Defendants did not call James Strange, who allggadb heard Plaintiff tell Mr. Williams that
he could not go up in the steels, because Man§e would not have ooborated Mr. Williams’
and Mr. Rhinehart’s testimony. The Court can dremsuch inference from the failure of either
party to call Mr. Strange to testif Finally, Plaintiff claims thair. Cuccia denied knowledge of
Plaintiff's exercise of his FMLA rights on mict examination but acknowledged it on cross-
examination. (Sedr. 712-716.) On directMr. Cuccia testified that he was not aware of
Plaintiffs FMLA requests in the fall of 2003yhich testimony Plaintiff impeached when he
presented Mr. Cuccia with a September 2003 email from Willette Johnson, one of
Defendants’ FMLA coordinatoy®n cross-examination._ ()Jd.Mr. Cuccia also testified that the
email was sent to numerous employees in mainmnat Plaintiff's pay lcation and that he was
not Plaintiff's direct supeisor at the time. (1. The Court finds thaMr. Cuccia’s lapse in
memory does not discredit his testimony on theipemt, material issue of whether Defendants’
motive for the fitness for duty examination was retaliation.

The Court credits the testimony of Mr. Willies, Mr. Rhinehart, and Mr. Cuccia that
Plaintiff claimed that he had medical issue that prevented him from working in the steels,
which prompted Plaintiff's supervisors to resti a fithess for duty examination as a safety
precaution. The Court finds that Plaintiff has paiven by a preponderance of the evidence that
the fitness for duty request wanotivated by retaliation.

e. Debt Collection
Plaintiff further claims that Mr. Murphy andr. Cuccia engaged iretaliation by paying

him for work not performed in August 2003 atften pursuing debt dection proceedings
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against him. As Plaintiff’s first informal oaplaint of discrimination was filed on September 22,
2003 and Mr. Murphy erroneously allowed PIdirtth be paid for August 24-28, 2003, the Court
cannot find that Mr. Murphy reliated against Plainfifby setting in motion the events that
would lead to debt collection based on PI&iStEEOC complaint. August 24-28, however, is
sufficiently close in time to Plaintiffs FMLAeave to be evidencef a causal connection
between Plaintiff's FMLA rights and Mr. Mphy’s actions. Furthermore, Mr. Murphy had
knowledge of Plaintiffs FMLA leave and @&asonable employee in Plaintiff's position would
find setting into motion events ah would lead to debt colleotn materially adverse. While
Defendants have not articulated a legitimate, nondiscriminatory reason for the extra pay entries,
the burden of proof remains on Plaintiff ppove by a preponderance of the evidence that
Defendants acted in retdian. The Court finds thalaintiff has not meits burden with respect

to the overpayment.

With respect to Mr. Cuccia’s actions, tlkeeidence leads to the opposite conclusion.
Plaintiff argues that Mr. Cucais alleged continued debt ImExtion efforts following the
administrative law judge’s order @ctober 11, 2005 was retaliatont trial, Plaintiff testified
credibly that Mr. Cuccia continued efforts tdleot money from him on a daily basis well after
the date of the administrative law judge’s decisiod that the judge evemtly issued cease and
desist orders in December 2005 and January 20@6ted towards Mr. Cuccia. (Tr. 175-76.)
Neither party submitted the cease and desistreid& evidence, however, the testimony of the
parties sufficiently established these facBefendants assert thstr. Cuccia merely passed
along information from the USPS Labor Department elid not engage in the type of actions to
which Plaintiff testified. Defendants’ explains ring hollow in the face of an order by the

administrative law judge. The Court finds thatf@elants have failed teebut Plaintiff's proof
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on this issue. The Court finds that Plaintifsharesented sufficient evidence to prove that Mr.
Cuccia’s actions were taken in retaliation foraiRliff's engaging in protected activity.
Accordingly, the Court finds for Plaintiff on this claim.

f. Detailing into Higher Jobs

Plaintiff additionally claims that he has rmen permitted to detail into higher jobs since
engaging in protected activities. (Tr. 157-159.)aifllff testified that “e@tailing” consists of
being reassigned on a temporary basis to anjabhigher position, giving him experience that
would increase his chance of promotion. )(Id.

Plaintiff testified generally that he had atiory of detailing into higher positions before
he filed his first EEOC complaint. (Tr. 159 plaintiff provided no specific evidence of the
number of times he had detailed in the paisé frequency with which an employee could
reasonably expect to detail, ISPS policy or procedure for detad. Plaintiff also has not
presented any evidence for job details that he requested but for whicls hejecded. Further,
Plaintiff provided no evidence & retaliatory motive on the paof Defendants or of specific
actions taken by them to deny Plaintiff such opyaties. Plaintiff also failed to present
sufficient, specific evidence as to a causal connecfidre Court finds tha®laintiff has failed to
present sufficient evidence for the Court to dode by a preponderance of the evidence that
Plaintiff's inability to obtain temporary detail opportunities was motivated by retaliatory intent.

g. Lowered Merit Pay Increases

Plaintiff also claims that, ste he began engaging in hiofacted activities, the merit
pay increases made or approved by Mr. Cut@ae been substantially lower than those of
Plaintiff's peers. Plaintiff testified thafrom 2004 to the present Defendants gave him

substantially lower merit pay increases. (Tr. 153.) Mr. Cuccia was the official responsible for

26



concurring with the Manager of Maintenan©perations on his recommendation for each
employee’s performance rating in Plaintiff'elfi for 2006 through 2008. (Tr. 706; Ex. 57-59.)

Plaintiff testified to specii monetary amounts lost asresult of reduced merit pay
increases between 2004 and 2008. (Tr. 153-154, 160\64thout objection at trial, Plaintiff
testified that he based his cdbtions on talking with other empjees in the office about their
merit increases. (Tr. 154.Plaintiff asks the Court to awdrthese damages. Although in its
proposed findings of fact and conclusiondayt Defendants challenge Plaintiff's testimony on
his merit pay increases as speculative, Defendants possessed the ability and resources to refute
Plaintiff's calculations at trial but failed to do.s Plaintiff, however, did not present sufficient
evidence of the actual merit pay increases received by himself and other employees, which
would be necessary for the Cbuo evaluate whether Plaintiffs merit pay increases were
substantially lower than his peeais to evidere retaliation.

Defendants proffered a different type ofidmnce to show that Plaintiff's merit pay
increases were not substantially lower thas geers—the end-of-theegr performance ratings
for those employees at Plaintiff's level, supgov of maintenance operations, for the years 2006,
2007, and 2008. (Ex. 57-59.) In 2006, each employddamtiff's field, including Plaintiff,
received the same overall pemihance rating of 7. (Ex. 57.Jn 2007, three employees in
Plaintiff's field received ratings of 8, two aeived ratings of 7, ana@ir employees, including
Plaintiff, received ratings of 6. (Ex. 58.) R008, each employee in Plaintiff’s field, including
Plaintiff, received ratings of 6. (Ex. 59.Fach performance rating corresponds to a specific
range of merit pay increase. (Tr. 663, 707, 794-Qh¥t because two employees received the
same performance rating did not mean that thegmeages of merit pay increase were the same

for both employees. (Tr. 794-95.) The Court camuoiclude based on performance ratings that
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do not necessarily correspond exactly with Pleiatmerit pay increasethat Plaintiff’'s merit
pay was similar or dissimilar todhof his peers. The Coutipwever, finds thaPlaintiff has
submitted insufficient evidence for the Court to conclude that Plaintiff's merit pay increases
were substantially lower #m those of his peers.
3. Damages
a. Non-Economic Damages

Plaintiff claims damages for emotional disgeresulting from Defendants’ retaliation in
violation of Title VII. Where an employer i®und to have engaged in unlawful intentional
discrimination prohibited under Title VII's antetaliation provision, a gintiff may recover
compensatory damages, including damages “foture pecuniary losses, emotional pain,
suffering, inconvenience, mental anguish, lossewjoyment of life, and other nonpecuniary
losses.” 42 U.S.C. § 198l1a(a)@)(b)(3). Compensatory damas do not include backpay or
interest thereon. Idat (b)(2). Before recovering compensatory damages for emotional distress,
a plaintiff must prove that th@efendant’s unlawful actions caused his or her emotional distress.

SeeTuric v. Holland, Ing.85 F.3d 1211, 1215 (6th Cir. 1996) (citing Carey v. Pip4385 U.S.

247, 263-64 (1978)). Such prootistomarily is demonstrated by “showing the nature and
circumstances of the wrong and &ffect on the plaintiff.” _Carey435 U.S. 263-64. “A
plaintiff's own testimony, along with the circumstanoés particular case, can suffice to sustain
the plaintiff's burden in this regard.”__ld.The compensatory damages awarded must be
proportional to the injury and must be assdsby taking into account the totality of the

circumstances. Seadoore v. Kuka Welding Sys171 F.3d 1073, 1082 (6th Cir. 1999). Plaintiff

argues that, based on his testimony and the deposition testimony of Plaintiff's treating
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psychiatrist, Dr. Valerie Augustus, th€ourt should award the maximum amount of
compensatory damages—3$300,000.

Plaintiff testified that he gtered from migraine headachasd irritable bowel syndrome
as a result of the stress he experienced frowf &efendants’ alleged retaliatory acts. (Tr. 168-
69.) Plaintiff also testified that he sought gsgtric treatment first from Dr. Jean Pierre and
then from Dr. Valerie Augustusyho treated him for geession and night tems (Tr. 171-72.)
Dr. Augustus testified that she was Plainsiftreating physician for gpoximately two years
from July 25, 2006 until April 10, 2008. (Depaf.Dr. Valerie Augustus (“Augustus Depo.”) 12
and 17.) Dr. Augustus’ initialgoointment with Plaintf lasted approximately forty-five minutes
to one hour, and she saw Plaintiff every three momor fifteen minutes thereafter to evaluate
whether Plaintiff was still haag symptoms despite the medioa and to otherwise manage
Plaintiff's medication. (AugustiDepo. 27, 38-39; Ex. 1 to Augustus Depo.; Tr. 172.) Based on
the records of Plaintiff’s previoyssychiatrist, Dr. Jean Pierfewho has since retired, as well as
the history Plaintiff presented tbr. Augustus, she concluded that Plaintiff suffered from an
adjustment disorder, the camting symptoms of which wera result of ongoing stress at
Plaintiff's job. (Augustus Depo. 20 -23; Tr. 172Dy. Augustus continued Dr. Pierre’s treatment
of Plaintiff for anxiety, depression, asteep issues. (Augustus Depo. 14-16.)

As the Court has found merit in one ofaiptiff's Title VII retaliation claims, any
emotional distress attributable Riaintiff's belief that he was taliated against in other ways

ordinarily cannot be aasis for a remedy. Seeq.,Merriweather v. Family Dollar Store403

F.3d 576, 581 (7th Cir. 1996)However, the Coumotes that emotional stress brought on by

discrimination and retaliation naot be neatly compartmetitzzd. The Court credits the

2 Dr. Pierre’s patient record for Pl4iifi indicates that Plainti was Dr. Pierre’s patient beginning at least in
December of 2003 until late March of 2006. (Ex. 1 to Augustus Depo.)
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testimony of Plaintiff and Dr. Augustus and fintlsat Plaintiff suffered emotional distress
manifested by depression, night tes, and anxiety as a result,laast in part, of Defendants’
retaliation from a range of actions. Plaintiffshaufficiently demonstrated that Mr. Cuccia’s
actions during October 2005 to January 2005, in redgatsking Plaintiff to pay money that he
did not owe on a daily basis, cadsPlaintiff emotional harm. EhCourt finds that Plaintiff has
sufficiently shown that he experienced emotiadliatress as a result of Mr. Cuccia’s retaliatory
actions. The Court therefore awaRlaintiff compensatory damages.

It must be noted that Plaintiff did not peed specific damage calculations for emotional
distress. However, there is no mathemafisahula for computing reasonable compensation for
physical pain and suffering, emotional pain, or the loss of enjoyméifeof The fact finder
must employ reasonable judgment in making thardw Based on the length and severity of the
retaliatory acts irthis case, the Court ands Plaintiff asum of $75,000 as tthe retaliation
claim.

b. Other Damages

Plaintiff also requests damages for the amount of leave time he used from 2004 to 2008
as a result of Defendants’ retgtion under Title VII. (Tr. 168.)For example, Plaintiff testified
that he lost $20,676.92 in 2005 and $18,144 in 20G6ria that he would not have otherwise
taken off from work but for Defendants’ retaliptoacts. Plaintiff further testified that he
continues to miss work due toetltontinuing effects of the alledjeetaliatory acts that occurred
in 2003-2005. Assuming that Plaintiff can recoteis type of damages, Plaintiff failed to
demonstrate at trial that his damages flowed fthenspecific actions of Mr. Cuccia in October
2005 to January 2005. Plaintiff only testified toammount of damages lost on a yearly basis as a

result of all of Defendats’ alleged retaliatory actions. The Court cannot speculate as to what
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Plaintiffs damages might have been and thusiete Plaintiff's request for damages for leave
time used in October 2005 to January 2005.

C. Attorney’s Fees

Plaintiff also seeks an award of attorneyéed and costs under tR®ILA and Title VII.
Under the FMLA, in addition to any judgment agted to a plaintiff, the Court shall award
reasonable attorney’s fees and costs. 29¢d.S.C. § 2617 (a)(4). Thus, the FMLA mandates an
award of attorney’s fees whervelation of the Act is establ®ed and a judgment is awarded to

a plaintiff. SeeBond v. Abbott Labs.No. 98-3923, 1999 U.S.ph. LEXIS 22242, at *11-12

(6th Cir. Sept. 9, 1999). Therefore, Plaintiffestitled to reasonable attorney’s fees under the
FMLA.

Under Title VII, a court has the discretion award reasonable attorney’s fees to the
prevailing party in a Title VII action, and “the Unité&tates shall be liable for costs the same as
a private person.” 42 U.S.@. 2000e-5(k) (2000). “Plaintiffs may be considered ‘prevailing
parties’ for attorney’s fees purposes if theycceed on any significargsuue in litigation which

achieves some of the benefits the parties somgbtinging the action.”_Hensley v. Eckerhart

461 U.S. 424, 431 (1983) (quoting Nadeau v. Helger8é F.2d 275, 278-79 (1st Cir. 1978))

(stating “[tlhe standards set forth in this opinion are generally applicable in all cases in which

Congress has authorized award of fees to a fpvailing party™); SeeTex. State Teachers

Ass’n v. Garland Indep. Sch. Dis#l89 U.S. 782, 789 (1989). “Theuchstone of the prevailing

party inquiry [therefore] must bilae material alteration of the ldgalationship ofthe parties in

a manner which Congress sought to proniotihe fee statute.” Hood v. Kelle229 F. App’x

393, 401 n.8 (6th Cir. 2007) (quoting Tex. State Teachers A480U.S. at 792-93). A party

may be benefitted by receiving “monetary damaapgsnctive relief, . . . a voluntary change in a
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defendant’s conduct,” or a declaratory judgmenOwner-Operator Indep. Drivers Ass’n v.

Bissell 210 F.3d 595, 597-98 (6th Cir. 2000) (ng Wooldridge v. Marlene Indus898 F.2d

1169, 1173 (6th Cir. 1990)).

In this case, Plaintiff brought severaluses of action under Title Vll—racial
discrimination, disability discrimination, and retdlon. Plaintiff did notprove any racial or
disability discrimination. Plaintiff succeededlpnn proving one of over ten allegations of
retaliation. Although Plaintiff has succeeded onycamlsmall portion of his claim, Plaintiff is
entitled to monetary relief, which materially attethe legal relationship between the parties.

See, e.g.Harmond v. CavazofNo. 1:89-cv-2030-ODE, 1991 U.Bist. LEXIS 20331, at *8-10

(N.D. Ga. April 29, 1991) (finding that a phaiff who failed to prove discrimination but
established retaliation as to one of five perfance evaluations was a prevailing party). As
such, Plaintiff is a prevailingarty under Title VII's fee-shiftig statute and is entitled to
attorney’s fees.

Plaintiff shall submit within fifteen (15) daysf this order a motion for attorney’s fees
supported by proper documentation. Defendantl Ishee fifteen (15) days following the filing
of Plaintiffs motion to respond. The Courtilwthen determine the amount of fees to be

awarded.
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[ll. CONCLUSION

Based on the forgoing reasons, the Court enteigment for Plaintf Marcus Seymour
on his FMLA interference and retaliation claims and for Plaintiff on one of his retaliation claims.
Post judgment interest is mandatory and will bewated at a rate pursuant to 28 U.S.C. 8§ 1961.
All other claims of Plaintiffs Amended Q@aplaint are dismissed. The Court will award
attorney’s fees by separate ordéudgment shall be entered accordingly.

IT IS SO ORDERED, this 25th day of March, 2010.

s/BernicdBouie Donald

BERNICE BOUIE DONALD
UNITED STATES DISTRICT JUDGE
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