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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

600 Marshall Entertainment Concepts,
LLC, d/b/a The Spot,

Petitioner,
VS. No. 0%v-2865

The City of Memphis, Permit Office
of the City of Memphis

Respondent
and

Memphis Medical Center, a Division of
the Memphis Bio-Works Foundations

)
)
)

)

)

)
)
)

)

)
)
)
)
)
)

)
)
)

Intervenor.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter came before the @b on the requestof Petitioner 600 Marshall
Entertainment Concepts, LLC, d/b/a The Spot (“600 Marshail’jnjunctive and declaratory
relief. 600 Marshall assertthat the City of Memphis (“the City”) wrongfully denied it a
Compensated Dance Perr(fi€DP”) without a prohibition oradult entertainmertbecauseé00
Marshallis entitled to “grandfathering.” After a nonjury trial on June 90, 2008, the Court
found that600 Marshallfailed to carryits burden of showing, by a preponderance of the
evidence, that it wasntitled to grandfathering. 600 Marshall appealed, and on April 26, 2010,
the United States Court of Appeals for the Sixth Circuit remanded the caslelifownal factual

findings and legal conclusionsSpecifically the Sixth Circuit directed the trial court to address
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1) the history of adult eattainment at 600 Marshall; 2yhether such entertainmemtas
abandoned odiscontinued 3) the possible expansion of any prior nonconforming use; 4nd,
the availability of damages for alleged constitutional violations

l. BACKGROUND

600 Marshall is a Tennessee limited liability company doing business at 598, 600, and
616 Marshall and 631 Madison in Memphis, essee.The 600 Marshallocations arewvithin
the zoning district known as the Central Business District (“CBD”). The CB®oneated by
ordinance in 1981. From 1981 to 1993, “adult entertainment” was permitted in the CBD
provided that the facility obtaed and maintained certain permitSeeMemphis, Tenn., Codg
16-82 (defining “adult entertainment”).In 1993, the City of Memphis and Shelby County
issued Joint Ordinance No. 4209 (“the 1993 Ordinance”), which prohibited adult entertainment
within the CBD.

Since 1967, Memphis, Tenn., Code 2®1 et seq.(“the Dance Hall Ordinance”) has
regulated “Dances and Dance Halls.” Pursu@an8 6204, businesseslesiring to feature
dancing of any kind have been required to secure a Public Dance Hall Pdtmiher, if these
businesses wish to allow “any person to accept compensation directly or Ipdoedancing,

[and] if alcoholic beverages, beer or wine are served in the same room where dancing occurs

such businesses are required to secure a Compensated Dance Permit @8Rt to § 6-20-

! Memphis, Tenn., Code §B0-4 states:

It is unlawful for any person or dance hall operator to hold or conduct any plasice, or to
operate anyublic dance hall within the city, until such dance hall, or other plaeehich such
public dance may be held, shall first have been duly registered as a public damgéhhaind
approved by, the city treasurer, and a permit shall have been isstleldity treasurer, or his or
her designee, for the operation of such public dance hall or the holdinghgishbiic dance.

The following section, Memphis, Tenn., Code 2@®5, specifies the information to be included in an
Application for Public Dance Hall Permit.



11(C) Numerous Public Dance Hall Permits have been issued for the businessesgoperat
the 600 Marshall locations, but there has not been a CDP issued fopitbpssdies since at least
1991.

On August 15, 2005, Charles G. Westlund (“Westlund”) entered into an agreement to
purchase thés00 Marshallpropertieswith the intention of oerating adult nightclub with
compensated, adedintertainment dancing?rior to entering into the agreement, Westlund spoke
with the manager of the CitgyOffice of Permits and Licenses, Lilli Jackson (“Jackson”), who
told him that he would be able to obtain the required permits. Westlund also spoke with
individuals who knew of the past activities at 600 Marshall, including previous aqwners
operators, and employees. Satisfied that he would be able to open andapacatk nightclub
on the premises, Westlund closed on the property, began obtaining permitspriiydtsereafter
began renovating the propertylso on August 15, 2005, Westlunapplied for a CDRn the
name of 600Marshall through the Office of Permits and Licenses. tDea gplication fora
Public Dance Hall Permit, 600 Marshall stated that it would feature adultaemteent and that
its dancers would receive compensafior600 Marshall wasssued a CDP on September 16,
2005, with a restriction as to nudity.

Just t& days later, on September Zackson informed 600 Marshall by letter that

office may have acted in error when it issued the CDP and that the matter was under

2 Copies of the Application for Plib Dance Hall Permit weradmitted into evidence.Question seven of the
Application for Public Dance Hall Permit asks whether thdifaavill feature adult entertainment and, if so, to
describecompletely the type of entertainment that will be provid@destion eight asks whether any person at the
establishment will accept compensation directly or indirectly for dgrenmdl provides the option of checking “yes”
or “no.”

3 “Nudity” is defined as “the showing of the bare human male or femal¢adeni pubic area with less than a fully
opaque covering, the showing of the female breast with less than a fallyemovering of the areola, or the
showing of the covered male genitals in a distdyrturgid state.” Tenn. Code Ann. §-33-511 (2)(A). A person
who appears in a state of nudity in a “public plae&hich includes nightclubs, cabarets, and similar businesses,
whether open to the public at large or where entrance is limited by a clumge or membership requirement
commits the offense of public indecency. Tenn. Code Ann-B33811 (2)(B)(i); (a)(1)(A).
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administrative review. On October 4, 2005, Jackson, aftesulting with the City’'s attorys
and zoning officials, informed 600 Marshaly lettef that her officewas revoking the CDP
because thé00 Marshallproperties werdocated in the Central Business Improvement District
(“CBID”), > within which adult entertainment was not permitt&e Memphis, Tenn., Code § 6-
20-10°

As a result of the revocation of the CDP, Westlund believed that he could not operate a
adult entertainment nightclub or even a +amhult entertainment nightclub with clothed,
compensated dancer600 Marshalkhereforepursued administrative review of the revocation of

the CDP. On November 2, 2005, a thmember panel designated by Larry Godwin

* The letter states, in pertinent part:

[1t has been confirmed that your establishment is located within tBéD[Cand, therefore, the
site was and is ineligible for a [CDP].

This [sic] [CBID] is intended to permit a mixture of uses and activities Witk
complement the sports and entertainment facilities that are located irethisFar this reason, the
Memphis and Shelb€ounty Zoning Ordinance sets forth the types of entities that aretigerm
within the CBID boundaries. . .. It further lists the entities that are pedmiftain the CBID
area. Section 35(1)(D) specifically provides that “Adult entemaint shallnot be permitted”
within the CBID boundaries.

Inasmuch as the issuance of the permit was in error, the Permit Defdantuginrescind its
issuance of the [CDP] to your establishment. . ..

®The CBID is a tax overlay district that coincides with the CBD zoning disteeMempbhis, Tenn., Code § 12
32.

® Memphis, Tenn., Code §80-10 governs the revocation of a CDP and administrative review of that rewvocat

If a public dance hall permit has been issued under the provisions ohé#gte, and such public
dance hall is being conducted in violation of the laws of ttatesor of this chapter, or of any
other law or ordinance relating to the operation of public dance hadisditector of police
services may at any time give notice intimg to the holder of the permit or other person in
control of the operation and maintenance of such public dance halththgiermit has been
revoked and cancelled. Such written notice shall state the reason forexsration and
cancellation and shall become a final revocation and cancellation after theiempifaten (10)
days from the date of services of such notice, unless on or beforepitetier of such ten (10)
days the permit holder or other person in control of the operation and raaggesf the public
dance hall shall file with the director of police services a written redoieathearing before him
or her upon the question whether or not the permit should have been revdlaheelled. Such
hearing shall be held by the director or his or her designated represent#tin thirty (30) days
after the date of filing of such request therefore, and the action agohgund of the director of
police services, after hearing all the evidence and facts, shall be finallgedtso courteviews
[sic] as provided by law.
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(“Godwin”), the director of Police Services, heard 600 Marshall's appeal. Théfpand that
the permit was “wrongfullyrevoked and that the permit should be reissued immediately
conditioned on prohibition of any adult entertainment or activity . . . unless and until 600
Marshall receivg] the proper approvals from the Building Official.” Dedrick Brittenum, a
member of he panel, testified at trial that the panel’s decision was based on its andergt
that the issuance of a CDP was unrelated to the presence of adult entertainment.

ThoughGodwin was not present during the panel hearing and was admittedly unfamiliar
with the CDP policies and procedures, he nonetheless rejected the panel's recommendation on
December 15, 2005.He explained at trial that he understood the panel's purpose to be
determining whether the permit was initially issued in error and that he dizeheve the panel
could recommend rissuance of the permitStated differently, Godwin believed thie panel
acted beyond its legauthority. It was this sequence of events which prompted the instant
litigation.

Il. ISSUESON REMAND

The Sixth Circuitremanded this case with a directive tthet Courtaddress the following
issues:

1. Whether there were adult entertainment activitieh@600 Marshalllocationsprior to
1993 that did not require a CDP sulfficient to substantiate grandfathering;

2. Whetherprior owners of 600 Marshall abandoned or discontinued adult entertainment
under Memphis, Tenn., Code 8-166-2(F) or affected a change in use untié&emphis,
Tenn., Code 8§ 16-11B(E).

3. Whether allowing adult entertainment that does require a CDP wodateMdemphis,

Tenn., Code§ 16116-2(C), which prohibits the expansion of a nhonconformiisg “in



such a manner as . . . to further conflict with . . . any use limitation established for the
district in which such use is located.”
4. Whether 600 Marshall is entitled to recover damages under 42 U.S.C. § 1983 as a result
of theCity’s revocation of itsCDP.
1. ANALYSIS

1. Whether there were adult entertainment activities at 600 Marshall prior to
1993 that did not require a CDP sufficient to substantiate grandfathering.

600 Marshall has the burden of proving “a-psasting noaconforming use qualifying

for protection.” _Lamar Tennessee, LLC v. City of Hendersonvilid S.W.3d 831, 836 (Tenn.

Ct. App. 2005). To meet this burdenmust show “(1) a change in zoning restrictions, and (2)
permissive operation of the business prior to the chanfge.”The partiesagree that the 1993
Ordinance chnged the zoningestrictionsby eliminating adult entertainment as a permitted use.
To satisfy the second prong, 600 fglaal mustshowthat the businesses operatingtatocation
provided lawfuladultentertainmenthat became nenonformingwith the enactment of the 1993

Ordinance See Coe v. City of Sevierville 21 S.W.3d 237, 243 (Tenn. Ct. App. 2000)

(explaining that grandfather clauses implicitly contemplate a lawful actisiigh becomes nen
conforming after the passage of legislation).

The Court previously found that 600 Marshall had not satisfied the second prong because,
even if prior owners of the subject properties provided adult entertainment prior to 1903, the
had done so unlawfully because they had not been issued CDsSixth Circuit observed
however, that the absence o€DPs is not disposive becausdt fails to account foradult
enkertainment of a variety that doeet involve compensated dancinghe Court must therefore
determine, on remandyhether there were adult entertainment activitieshat600 Marshall

locations prior to 1993 that did not require a Cidfficient to substantiate grandfathering



600 Marshalbresenteaffidavits and testimony of several former patrons and employees

who described the activities at B0 Marshallocatiors between the 1970s and the late 1990s

Several of thectivitiesdescribed fallwithin the City’'s definition of“adult entertainmehtout

would not require a CDP.For exampleGracelrene Perry, a patromestifiedthat sheregularly

observed drag shovend adultfilms from 1977 to 198@&nd hatthese activities involved the

exposure of breasts, buttocks, and male genitalia. LikeWibert Wayne Rhea (“Rhea™a

patron,stated thasince well befored982 he regularly witnessed drag shamsl simulated sex

’In its memorandum opinion, the Court stated that it was unable to loeagaHilbits to the preliminary injunction
hearing, which were also admitted by consent at trial. The Court has sines ltheaexhibits.

8 pursuant taviemphis,Tenn., Code § 18-2,“adult entertainment’ means and includes any and all of the
following™:

a.

“Adult book/video store” means an establishment having as a substantialificaigiportion of its stock

in trade, books, magazines, videos, and other periodicals which argul&tied or characterized by their
emphasis on matter depicting, describing or relating to “specifiadakeactivities” or “specified
anatomical areas,” as these terms are later defined in this section, or éisheséath with a segment or
section devoted to the sale or display of such material.

“Adult motion picture theaterineans an enclosed building with a capacity of fifty (50) or more persons
used for presenting material distinguished or characterized by an ésnphasatter depicting, describing

or relating to “specified sexual activities” or “specified anatomical dreasthese terms are later defined

in this section, for observation by patrons therein.

“Adult mini-motion-picture theater” means an enclosed building with a capacity for lessittya(c0)

used for presenting material distinguished or characterizeoh lynphasis on matter depicting, describing
or relating to “specified sexual activities” or “specified anatomical dreasthese terms are later defined

in this section, for observation by patrons therein.

“Live performance” means an establishment where “specified sexualtiastivor “specified

anatomical areas,” as these terms are later defined in this section, are peliferroedisplayed

for actual observation by patrons therein.

“Adult novelty store” means an establishment having at least éveept of its retail sales area devoted to
adult goods which are distinguished or characterized by an emphasis ten aegicting, describing or
relating to “specified sexual activitiest tspecified anatomical areas,” as these terms are later defined in
this section.

The term “specified sexual activities” is later defined as:

a.
b.
c.
d.

Human genitals in a state of sexual stimulation or arousal;

Acts of human masturbatiosexual intercourse @odomy;

Fondling or other erotic touching of human genitals, pubic region, buttdeknaiebreast;
Acts of bestiality

The term “specified anatomical areas” is later defined as:

a.

Less than completely and opaquely covered:

(1) Human genitals, pubiegion,

(2) Buttock, and

(3) Female breast below a point immediately above the top of the areola; and

Human male genitals in a discernible turgid state, even if completelypaiogdi@y covered.
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act shows that involved the touching of buttocks and other body gdas&@.Louise McNeil,an
employee in 1986 ana patron prior to that time, stated that sfien observedirag showand
simulated sevact shows Finally, Michael Ray Lutts (“Lutts”), a former employee and patron,
statedthat from the late 1970s through 1986, activities at the club included adult films in booths,
male strippers who often danced with erections, topless female patrons, and dragBeses

are activities which clearly comewithin the ambit of “adult ent&inment” as defined in the
City’s ordinance.

In responsgthe City arguesthat there is no proof o&dult entertainmernibetweenl1986
and 1993 the yeathe zoning change became effective. However, 600 Mardidgiresent the
affidavit of Stephen Belsk{“Belski”), who worked at the club located at 600 and 616 Marshall
“from the mid to late seventies to the late 1990’s” and was also a patron duringthaBeelski
stated that, during that time, he observed adult movigslay performers “all the tinde While
the Courtrecognizeghatan uncorroboratedtatementontained in amffidavit is scant proof on
a critical question, the City has offered no evidence which directly contsatvem herefore, for
the purposes of resolving Issue 1, the Céads that Belski’'s affidavitsupportsa finding that
there wasadult entertainmerat 600 Marshall prior to 199®at did not require a CDP. While
this finding is sufficient to substantiate grandfatheritige Court emphasizes that such
grandfathering ebends only to those nonconforming activities that were being lawfully presente
at the time the change in zoning took effect.

2. Whether prior owners of 600 Marshall abandoned or discontinued adult
entertainment under Memphis, Tenn., Code 8§ 161162(F) or affected a
change in use under Memphis, Tenn., Code 8§ 11862(E).

Pursuant tdvemphis, Tenn., Code § 1616-2(F) a venue engaging in a nonconforming

use loses the right to such use if it abandons or discontinues the nonconfornfmmgaugeriod



of 365 days. The Court must therefore determine whether 600 Marshall met its burden of
demonstrating thathe businesses operating at its location featured adult entertair@négast
once every 365 days between 1993 Andust2005 when Westlund purchasi@ properties

Again, Belskistated in his affidavithat he observed drag shows and athdvzieson the
properties‘all the time” into the fate 1990's.” He stated moreoverthat male strippers danced
for compensation ding that time at least fouo ffive times a week.600 Marshall also presented
witnessNathan Rosengarten (“Rosengartentho began working at the locations in 1993 or
1994 and began running the facilities in 1996 or 19%& a preliminary matter, the Court
recognizes thatRosengadn’s testimony by way of affidavit and during the preliminary
injunction hearings inconsistent with his testimony at triaHe first statedthat through July
2005 entertainment athe locations occasionallincluded adultfilms, fetish parties, gothic
parties, male strippers, and musical acts; that both patrons and performersnesnegposed
their genitalia and breasts; that the performances did not always involve dadteat often
times the performers were not compensatat trial, however, Rosegarten testified that there
were gothic parties at regular intervals but that he ended them in MargbribP@05 because
they became too “craZy. Further,he testifiedthatthere werenever strippers or aduliims at
the locationsand that the lagetish party occurred before he took over.

Despite thesenconsistenciefRosengarten’s former testimony is corroborated byrtae
testimony ofwitnessesJason Kamp (“Kamp”) and Bryant Tucker (“Tuckerfoth of whom
visited the locationgeriodicallyin the late 1990s and early 2000s. Kamp visited approximately
three to four times per year between 1998 and 2005, and Tucker visited approximately every
other Thursday from 200® 2003. They testified that there were wshirt contests that often

reaulted in women removing their shirts, men exposing their penises, women exposing their



breasts, buttocks, and vaginas, and women simulating or engaging in sex acts such as
masturbation. Both Kamp and Tuckealso observed individuals exposing themselvegha
“‘dungeon,” the basement where the gothic parties were Belthe of these activitiespparently
were promoted by managemebecausethe venue distributed flyers advertising adult
entertainmat and employed a disc jockey to presaler the wet-shirt contests.
Based on this evidence, the Court cannot concthdeprior owners of 600 Marshall
abandoed or discontinud adult entertainment under Memphis, Tenn., Code 81632(F).
Rather, the weight of the evidence supports the conclusion that the businessesgoaethé
subject properties provided adult entertainnarieast once a year and usually mireughout
the 1990s and into thesng of 2005. The City arguesnonethelesshat prior ownes of 600
Marshall forfeited the right to prode adult entertainment by affectiagchange to a conforming
use under Memphis, Tenn., Code § 16-2{B), whichstates, in relevant part:
When such nonconforming use has been changed to a permitted use, it shall only be used
thereafter for a use permitteédthe zoning district in which it is locatedror purposes of this
subsection, a use shall be deemed to have been so changed when an existing nongonformin
use shall have been terminated and the permitted use shall have been commenced and
continued for a period of seven days.
While there is evidence, as the City points out, of conforming activities &dhBons
such as bandgke Blues Travelerthere is no evidence that they continued for a period of seven
daysuninterrupted by adult entertainment. Moreover, even the bands that performed semetime
provided adult entertainmenEor example, Rosengarten testified that musician Marilyn Manson
as well as a music group called the Impotent Sea Snakes dxpeseseles on stageFinally,
while Rosengaraten testified that the last gothic party took platéamh or April 2005, no

evidence was presented regarding the type of entertainment, if any, featured libbidiemne

and the time Westlund acquired the propempproximatelyfour to five months later.
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Consequently, there is no basis on which the Court could conclude that Rosengarted affect
change to a conforming use under § 16-2{6} duringthe relevant time period
3. Whether allowing adult entertainment that does require a CDP would violate
Memphis, Tenn., Code § 161162(C), which prohibits the expansion of a
nonconforming use “in such a manner as . . . to further conflict with . . . any
use limitation established for the district in which such use ibcated.”

Memphis, Tenn.Code8 16116-2(C) provides that “[ajhonconforming use shall not be
extended, expanded, enlarged or increased in intensity.” Among other things, theesctivit
expresslyprohibited by this section include the “[o]peration of such nonconforming use in such a
manner as to . . . further conflict with . . . any use limitations establishetefatistrict” Id.

The only defined use limitation established fbe tCBID at issue ighe 1993 Ordinance
prohibiting “adult entertainment which includes the five subcategories set mutMemphis,
Tenn., Code § 18-2. Adult entertainmenthat requires £DP—i.e., adult etertainment dance
performed by compensated danceteere alcohol is solefalls within subcategory four;Live
performance.” As evinced by the affidavits and testimony of the individuals who frequented the
600 Marshall locationsyarious forms of adult entertainmenwithin the “live performance”
subcategny—drag shows, wetshirt contestsgothic parties, and simulated sast shows—did

in fact take place at various times throughout the properties’ history. Thus, under Memphis
Tenn., Code 8§ 1816-2(A), these “lawfully existing nonconforming use[s] . . . may be
continued.”

However, his same evidencalso establishes that pasitivitiesat 600 Marshall didhot
include the lawful presentation of live adult entertainment penfat by compensated dancers
during the relevant time period. This fact was established by the testimddy. &fincent

Higgins, the Permits Administrator for the City of Memphis. Mr. Higgins reecktine files of

all dance permit applicatiorier the 600 Marshall locations dating back to 198ince that time,
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there has never been a Ci3Bued toany of the 600 Marshall propertiesWhile 600 Marshall
argues correctlythat “there can be lawful adult entertainment without the requirement for a
permit of any typg this argument fails to acknowledge tloatly that entertainment which was
being lawfully presented at 600 Marshall at the time of the 1993 Ordinance is erditled t
continue. 600 Marshall hdailed to establish that the type of entertainment that would require a
CDP—adult entertainment by compensatddncers—was beinglawfully presented on the
premisesat thattime. Further, the mere fact thauch entertainent fals into the same
subcategory“(ive performance) as the priomactivitiesdoes not leadlirectly to the conclusion

that such entertainment would natpermissibly expandhe prior nonconforming uset 600
Marshall Before coming to any such condtus, amore reasoned approach requitiest the
Court comparethe nature and extent of the prior nonconforming use at the relevaniviime
600 Marshall’'sdesired use of the property going forwaaddetermine if it would effect an
expansion.

The Courtreceived evidence of the past activities at the 600 Marshall locations in the
form of live testimony and affidavits of former employees and patrdNéth one exception
addressedbelow, the affidavits describe the activities which took place at 600 Marshaedgdur
the timeframe from the 1970s to 1988he affiants gave remarkably similar statements, each
recounting maledancers dancing with erections, women danacangtically, films in the
basementdragshows and showsvith people simulating sex acts wifondling and touching of
buttocks and other body part€ach affiantassertedhat “the use was continuous and was not
terminated” through 1986 and that “the dancers danced for compensation.” Even @uthe C
acceptghese statementss true they do not providevidence of the activities at 600 Marshall

during thecritical time period—specifically, the timemmediately preceding the adoption of the
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1993 Ordinance.Thus,these affidavits dmot assist the Court in resolving the third issue on
remand

As discussedn the analysis of Issue, 2he affidavit of StephenBelski purports to
describe the activities at 600 Marshall “from the mid to late seventies to the lats.”1990
According to Belski, during that time lserveddancergerformingfor compensation at least
four times a week. This testimony, if true, also fails ttvance600 Marshall’'sargument
becausetiis uncontroverted that no CDPs were issued to 600 Marshall since at least 1991. Thus,
if in fact Mr. Belski observed dancers performing for compensation at 600 Marshall on a regular
basis between 1991 and 1993, such entertainment was not being presented “lawfully.” The
Court reiterates that onlylawfully existing nonconforming use[s] . . . may be continued.”
Memphis, Tenn., Code 8§ 16-1P6A) (emphasis added).

The trial testimonyf withessesvassimilarly deficient in that ifailed to account for the
activities at 600 Marshalmmediately preceding the adoption of the 1993 Ordinaridathan
Rosengarten’s testimony comes tliesest to encompassing the relevant timefrasakéhough,
as previously notedhe gave conflicting testimony about when his involvement with 600
Marshall began. Putting asidethe discrepancies in his testimgrigosengarten indicated that
“[s]ince the timel have been associated with the club, the clulmhagcasion had adult films in
booths, fetish parties, gothic parties, male strippers and other performers who woulel expos
genitalia, breasts and do other things as part of their act which | would considelula
entertainment. These events occuraedieast every two to three months. Often women who
frequented the club for the fetish or gothic nights would go topless. This use continued and did

not terminate while | was with the location until July 2005.” (Rosengartenlavt, Ex. 13.)
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(emphasis added).

At best, the evidence presented indicates that nonconforming activities at 600
Marshallat the time of the 1993 Ordinance consisted of sporadic incidents of “live panfoen
adult entertainmentThis entertainment was either of a nature that did roptire a CDP or was
being presented unlawfully without the requisite permit. At worst, the evidensadaitcount
at all for the activities at 600 Marshall from 1991 to 1993, the timeframe immedmésleding
adoption of the Ordinanceln either caseMr. Westlund indicated in his 2005 CDP application
his intention to begin presenting on a regular badidt entertainment by compensated dancers.
There is no question that this typeaafult entertainmenwas not being lawfully presented at the
time d the 1993 Ordinancand is thus beyonthe scope o&ny prior nonconforming use. It is
equally clear that the nightly presentation of such entertainment wouldntgktexpand]],
enlarge][], or increase(] in intensityy00 Marshall’'s priomonconformingactivities, which were
infrequent and interspersed with regular, mainstream musical and social. evgath an
expansion would be in direct contravention of Memphis, Tenn., Code § 1B{(C).6-

Finally, the Court addresses briefly 600 Marshalbatention that the City lacks the legal
authority to prohibit the expansion of its nonconforming useePetitioners’ Br. &£15.) In

support of this assertion, 600 Marshall poititdanguage in Lafferty v. City of Winchestet6

S.W.3d 752, 758 (Tenn. Ct. App. 2001) to the effect that owners of nonconforming use
properties “may expand . . . or even reconstruct their business premya=cifically,Lafferty
relies on a particular section of the Tennessee code which provides that such ésiSshdsbe

allowed to expand operations . . . which involve an actual continuance and expansion of the

® The Court will not recount thérial testimony of othemwitnessesas such testimony didot encompass the time
immediately preceding the adoption of the 1993 Ordinance and thus does stahdhsi analysis of Issue 3. The
testimony of Jason Kamp and Bryant Tucker spans the timeframe of 199§h005. Witness Grace Perry
testified to activities at 600 Marshall between 1977 and 1986.
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activities of the . . . business which were permitiad being conducted prior to the change in
zoning.” 1d. (citing Tenn. Code Ann. 8§ 13-208(c)) (emphasis added). As set forth above, live
adult entertainment by compensated dancers is not the type of business activigsthting
lawfully conducted at 600 Marshall prior to the 1993 Ordinance. Thus, this code section does
not preclude the City from enforcing its ordinance and prohibiting 600 Marshalbgosed
expansion of adult entertainmeattivitiesto include compensated adult dance.

4. Whether 600 Marshall is entitled to recover damages under 42 U.S.C. § 1983
as a result of the revocation of th&€DP.

As instructed by the Sixth Circuit, the Court must also address 600 Marslkuaitsfor
damages under 42 U.S.C. 8§ B98A party who asserts a claim for relief under § 1983 must
satisfy two elements. First, “the plaintiff must allege that some person hasedepnm of a
federal right,” and second, “he must allege that the person who has deprived him afhthat ri
acted uder color of state or territorial law.SeeMartin A. Schwartz, Section 1983 Litigation
Claims and Defenses § 1.04[A] (4th ed. 2009 Supp.) (hereinafter “Schwartz”). A plaintif
seeking to hold a municipalitye-g.,a city or local govenment or one of itdlepartments-liable
for damagesunder 81983 must also establish that the violation of plaintiff's federal right is
attributableto a policy, practice, or custom of the municipalitd. A city will not be held liable
solely for themisconduct of one ofts employee®n a theory ofespondeat superior. Doe v.

Claiborne Cnty., Tenn. Bd. Of Edud.03 F.3d 495, 507 (6th Cir. 1996Eesalso Pembauew.

City of Cincinnatj 475 U.S. 469, 4780 (1986). Rather a plaintiff must show that the city itself

is the wrongdoerand that an officially executed policy or custom directly caused the alleged

constitutional deprivation.__Doe v. Claiborne Cnty., Tenn. Bd. of Edi@@8 F.3d at 507.The

Court will examine eacbhf theseelemens to determine whether 600 Msall hagproved a right

to recover damages against the Qityler § 1983.
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a. Constitutional Deprivation
Turning to the first element of the prima facie case, 600 Marshadl establish that
wasdeprived of a right secured by the Constitution or federal statute. Throughootutke of
this litigation, 600 Marshall hasllegedin a very general way violations @k constitutional
rights, buthas failed in most instances to clearly and succinctly articulate the basis of
constitutional claims. At this stage, only one constitutional elasnmvagueness challengédas
been fully briefed and advanced by 600 Marshall. Howelierpteadings also makepeated
albeit fleeting referencesto “a protected property interest” and “arbitrary and capricious
decisionmaking.” Though 600 Marshathiled to fully developits legal arguments on these
latter issues,such references are sufficient to warrant discussion of a potential due process
violation
I. Vagueness
Turning first to the issue of vagueness, Petitioners’ Brief on Remand |Issertsahat
“the Dance Hall Ordinance was unconstitutional as applied.” (See Pet. Briel) ainllaying
out the legal framework it deems relevant to the resolution of i chowever, 600 Marshall
appears to argue that the ordinance is unconstitutionally vague on itslthré’lt (s axiomatic
that the government has no right to enforce laws declared to be unconstitutional.”) alsbalM
direcs the Court to beginhie analysis of itsragueness claim with the Tennessee Supreme

Court’s decision in City of Knoxville v. Entertainment Resources, | 166 S.W.3d 650 (Tenn.

2005). According to 600 Marshall, this case stands for the proposition that “the invalidity of
vague law [is] that [it] delegates the resolution of such administrative desiscomunicipal

officials ‘on an ad hoc and subjective basis.” (Pet. Br. At 17) (ciintertainment Resources
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166 S.W.3d at 655). 600 Marshglbes on to quote additional language frdamtertainment
Resources

The ordinance gives no objective guidance to businesses regulated by the
ordinance or officials charged with its enforcement. Accordinglyeither gives

notice to ordinary people . . . nor sufficient guidance todafercement officials

to prevent arbitrary law enforcement. This type of vague, standard|éssglia
precisely what the Due Process clause prohibits, because it allows policemen,
prosecutors, and juries to pursue their personal predilections. dtagesl may

not so abdicate their responsibilities for setting the standards of the criminal law

(Pet. Br. at 18) (quotingntertainment Resources66 S.W.3d at 6567) (internal cites and

guotation marks omitted).

Despite 600 Marshall's repeated ass#wons that the Dance Hall Ordinance is
unconstitutionally vague “as applied,” all of the legal authatitgites involves challenges to
specific statutory language on the basis that it is unconstitutionally vague fatats 600
Marshall doesiot explain, nor des itcite any authority that explains, how a law can be “vague
as applied.*® 1t is true that vague laws are applied in ways that are unpredictable, s@bjecti
ard perhaps even discriminatory. Indeed, this is the very danger that the vagimciass
seeks to dispel. But a proper challenge on vagueness grounds is not a challengeyta tlag/wa
was applied in a particular instance; it is a challenge to the law itself. Thus, trier@loweat
600 Marshall’'sragueness claim as a challenge to the facial validity of the Dance Hall Ordinance.

The Supreme Court has observed that “[i]t is a basic principle of due proee¢smnth

enactment is void for vagueness if its prohibitions are not clearly defined.’nétay City of

Rockford 408 U.S. 104, 108 (1972). The standard used to determine whether a law is vague is
whether “men of common intelligence must necessarily guess at its mearngadrick v.

Oklahoma 413 U.S. 601, 607 (1973). One dangerous effect of such vagueness is that it

°The Court notes that the plain meaning of the word also fails to sffeeai 600 Marshall’s “vague as applied”
argument.MerriamWebster defines “vague” as “not cleadypressed: stated in general or indefinite terms; not
having an exact or precise meaning.” Webster's Third New Internatioctidmiry2528 (1993).
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“impermissibly delegates basic policy matters to policemen, judges, and jurfesdtution on
an ad hoc and subjective basis, with the attendant dangers of arbitrary and disaoiypinat

application.” _Grayned v. City of Rockfordi08 U.S. 104, 1689 (1972). To avoid these

dangers, the vagueness doctrine requires that, in addition to notice, statutes prowichal”

guidelines to govern law enforcemeriDavisKidd Booksellers, Inc. v. McWherte866 S.W.2d

520, 531 (Tenn. 1993). In fact, the United StaBegpreme Court has intimated that the
requirement of minimal guidelines is the more important aspect of the vaguengsseddiity

of Knoxville v. Entm’t Resources, L.L.C.166 S.W.3d 650, 655 (Tenn. 2005) (citing Smith v.

Goguen 415 U.S. 566, 574 (19)).

In support ofits vagueness argumer@)0 Marshall pointd¢o the fact that Jackson, the
City’s own Permits and Licensing manager, made assumptions aboutgthieemeents for
issuance of a CDP, could not define the terms in the Application for & Parice Hall Permit,
and wrongly assured Westlund that 600 Marshall would be granted the applicabils.pdtm
was also Jackson’s understanding that a CDP was to be issued for a “strip clii@r airatlar
fadlity. Thisis in direct conflict with the administrative determiwatiof Brittenum and the
panel, which based its decision on its understanding that the issuance of a CDP wesluarela
the presence of adult entertainment. 600 Marshall also pointthauGodwinrejected the
panel’'s recommadation without reviewing a transcript of the hearamgarticulating any sort of
explanationeven though he was admittedly unfamiliar with the CDP protocol or criteria.

While the Court finds these facts troubling, 600 Marshallnmaestablished that they are
the result of any vagueness inherent in the Dance Hall Ordinance. Indekdonla
“assumptions” and “understandings” about the requirements for a CDP apparerd made

without any reference whatsoever to the languagéhefDance Hall Ordinance. Likewise,
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Jackson’s inability to define the terms on thermit application does not speak to any
constitutional deficiency or lack of clarity in tisgtutory language. Finally, 600 Marshall has
failed to establish any connemt between the “understandings” of Brittenum and the review
panel and the language of the Dance Hall Ordinance. Based on theidantsvhich 600
Marshall relies and the failure to connect these facts to any statutory language which could be
construed as vague, there is simply no basis on which the Court can find that theHathnce
Ordinance is unconstitutionally vagueather on its face or “as appliéd

ii. Due Process

600 Marshalk other ostensible claim falls within the ambit of due process. Specifically,
the Petition alleges that “once issued, the [CDP] became a property right Betitiener
investing him with all the rights and privileges that the [CDP] allowed. The precexfur
revocation andonly] thereafter providing Petitioner an appeal hearing violates the Petitioner’s
rights by taking a property right without due process of law.” (Pet. at L2y, in their Brief
on Remand Issue00 Marshall allegegshat Godwins actions constitute a violation of
substantive due process, which “occurs when arbitrary and capricious goneraation
deprives an individual of a constitutionally protected property interest.” (Pett Br21.)

The Court is satisfied that Godwsactions constitute arbitrary and capricious decision
making. The administrative review panel that Godwin appointed carefully reviewed th& fac
the law, and the arguments raised by both sides with respect to the revocation of €tdlislar
CDP. As aesult of this reviewthe panel correctly concluded that the right of 600 Marshall to
be issued a CDP was separate and apart thenguestion of whether it was entitled to present
adult entertainment. Based on that conclusion, the panel recommendadCBtbe ressued

to 600 Marshall conditioned on the prohibition of any adult entertainment or actiVitg
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prohibition could ultimately be lifted if and when 600 Marshgat proper approval to present
compensated adu#intertainmentdance. Upon hearing the panel's recommendation, Godwin
summarily rejected it and refused toissue the CDP. Godwin made his decision without
reviewinga transcript of the administrative proceedings, without conferring with thé asnte
the basis of its decision, without articulating a factual basis for his actidrwighout any stated
legal authority. Moreover, Godwin testified at trial that he was unfamiliartivehrequirements
for obtaining a CDP or the legislation which governs the issuance of a CDP. , IGdaltin
was only familiar with that portion of the ordinance tigatve him the authority to reject the
panel's recommendation. Given ladmitted lack of awarenesd the evidence, the facts, and
the law relevant to this issue, Godwin’s actionsthesessence of “arbitrary” and “capricicdus

The Court is not satisfied, howevérat600 Marshalkuffereda constitutional injuryas a
result of Godwin’s conduct As 600 Marshall’'s Brief points out, only when such conduct
“deprives an individual of aonstitutionally protected property interest” has a violation of

substantive due process occurred. (Pet. Br. at p. 21) (citing Warren of Bityens, Ohip411

F.3d 697 (& Cir. 2005)(emphasis added))lo establistsuch an interesta person clearly must
have more than an abstract need or desirdsiome benef]. He must have more than a
unilateral expectation of it. He must, instead, have a legitimate claim of entitlemerit to it.

Board of Regents v. Ratd08 U.S. 564, 577 (1972). The Sixth Circuit quoted this language in

determining the rights of a poodom operator in_Sanderson v. Village of Greenhill26 F.2d

284 (6h Cir. 1984). In Sandersonthe plaintiff challenged the city council’'s apparently arbitrary
refusal to gant him a license to operate a billiard Hall.Id. at 285. At the preliminary

injunction hearing, the district judge determined that the plaintiff had not shown any

1t was later determined that the plaintiff$andersomlid not in fact need the license to operatebhisiness, but
because he was forced to statvnwhile this determination was made, he brought an action for damagastagai
the city under § 1983.
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constitutional deprivation “inasmuch as there is no right, simply because one ownsyptoper
obtain a license for use of that property in a particular way, and there is nal feglgrto be free
from merely erroneous enforcement of local ordinandds.On appeal, the Sixth Circuit agreed
that the plaintiffs mere “expectation” that heould receive a license was insufficietd
establish a protected property interedt. at 286. Having determined that the plaintiff in
Sandersonvasnot entitled to a license, the Sixth Circuit held that “he suffered no constitutional
injury upon its deprivation.”ld.

Like the plaintiff in Sanderson600 Marshall has not proven by a preponderance of the
evidence that it had a legitimate claim of entittementh@ CDP. Jackson’s assurances to
Westlund that he would receive the necessary permits cannot be said to create angthin
than a “mere expectation.” The same can be said of Westlund’'s conversatiotisewitevious
owners, operators, and employees of 600 Marshall regarding the past activities amtisegr
While it's true that600 Marsall wasinitially issued a CDP which would allow to present
adult entertainment, it is equally cleaas determined by the review pardhat this permit was
issued in error. Thus, 600 Marshall’s position is not analogous to “that of theevatapiat
who is cut off from the rolls” or “the driver confronting cancellation of his lieéms that600
Marshall cannot be said to havelegitimate claim of entitlement in a permit that was issued
erroneously. Seeid. In sum, i is simply not enough that 600 Marshalllege a protected
property interest; it is a crucial elementisfclaim on whichit beas the burden of proof. 600
Marshall hasoffered nolegal or factualsupportfor its allegationthat the erroneouslgsued
CDP became a property rigkntitled to constitutional protectionBecauseit has failed to
establish a protected property interest, 600 Marshallalsxs failed to prove a constitutional

deprivation. Thus, there is no foundation upon which the Court could find that 600 Masshall i
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entitled to damages.

b. Municipal Liability

Putting aside for a momen800 Marshall’s failure to establish a constitutional
deprivation,the Court would have to addressvhole host of municipal liability issues before it
could impose liability on the iy for Godwin’s actions. Municipalities are not liable under §

1983 for every misdeed of their agents and employ&agner v. Memphis Police Dep8 F.3d

358, 363 (6th Cir. 1993). “Instead, it is when execution of a government’s policy or custom,
whether made by its lawmakers or by those whose edicts or acts may fairly be sspdetent
official policy, inflicts the injury that the government as an entity is resplenander § 1983.”

Id. (quotingMonell v. New York City Dept. of Social Service436 U.S. 658, 694 (1978))n

line with this reasoning, the 8h Circuit requires a plaintiff seeking to imposaunicipal
liability to “identify the policy, connect the policy to the city itself and shoat the particular

injury was incurred because thfe execution of that policy.’ld. at 364 (quoting Coogan v. City

of Wixom, 820 F.2d 170, 176 (6th Cir. 1987)Buch issues are far beyond the scope of the
parties’ pleadingsthe evidence put on at trial, or the legal arguments advanced by either side
For instance, nowherkas 600 Marshalalleged that the injuryt claims to have suffered is
attributable to a municipal policy or customNor has 600 Marshalblleged that Godwin
establishes City policy with respect to the CDP licensing scheme such thatitis an this
singular instance could subject the City to liabiffyIn fact, 600 Marshall has not articulated
any explicit argument as to why the City should be liable for damages asteofeSodwin’s

conduct. Presumably, 600 Marshall bedis it is enough that the City Godwin’s employer, but

2 Moreover, the evidence in the record suggests a contrary conclusiont whatthe local legislativedaly which
enacted the scheme governing issuance of dance permits, and thagib@dy which sets municipal policy with
respect to such permits. Godwin is merely a designated denisiber—not a policymaker—charged with
executing policies not of hiswn making.
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the law on this point is weBettled and to the contrary‘vicarious liability [is] incompatible

with the causation requirement set out on the face of § 1983.” City of St. Louis v. Prgprotnik

485U.S. 112, 122 (1988)Rather,the Supreme Couttas expressly articulatedat “municipal
liability under § 1983 attaches where—and only whesedeliberate choice to follow a course of
action is made from among various alternatibysthe official or officials responsible for
establishing final policy with respect to the subject matter in question.” 475 U.S. 469, 483
(1986). As 600 Marshall has offered no evidence or argument whatsoever on the issue of
municipal liability, there is simply no basis on which the Court could find the City liable for
damages as a result@bdwin’s conduct.
V. CONCLUSION

Based on the foregoing, the Court finds that adult entertainment which did not require a
CDP was presented at 600 Marshall priothi® 1993 Ordinangend this finding issufficient to
substantiate grandfathering. Moreover, sporadic incidents of adult entesta continued until
the time Westlund purchased the property, precluding a finding that the nonconformimgsuse
abandonedor discontinued. Hoewver, permitting 600 Marshall to regularly feature adult
entertainment by compensated dasoceould impermissibly expand thgior nonconforming
use in violation of Memphis, TennCode 8§ 161162(C). The City thereforecannot be
compelled to issue 600 Marshall a CDP that would allow ahitrtainment performed by
compensated dancers. Finally, 600 Marshall has failed to prove a right to rdeovages
against the City under 8§ 1988or these reasons, the Court enjedgment for 600 Marshall on

Issues 1 and 2, and for the City on Issues 3 and 4.
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IT IS SO ORDERED this 2F' day of September, 2011.

s/ Bernice B. Donald
BERNICE B. DONALD
UNITED STATES DISTRICT JUDGE
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