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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

ILSE BOCK, individually and as next )
of kin, surviving spouse, next friend and )
personal representative of HANS BOCK, )
deceased, )
)
Plaintiff, )
)
V. ) No. 2:08-cv-02650
)
UT MEDICAL GROUP, INC., )
)
Defendant. )

MEMORANDUM OPINION ON DEFENDANT
UT MEDICAL GROUP, INC.’S MO TION FOR SUMMARY JUDGMENT
AND ORDER DENYING PLAINTIFF'S MO TION TO ALTER OR AMEND

On February 26, 2010, the Court graht®efendant UT Medical Group, Inc.’s
("UTMG”) motion for summary judgent and stated that the Cbowould subsequently issue an
opinion fully setting forth theeasons for its ruling. On Meh 12, 2010, Plaintiff llse Bock
(“Plaintiff”) filed a motion to alter or amenthe Court’'s order gramtg Defendant’s motion for
summary judgment. (D.E. #112.) UTMG fillea response in opposition on March 15, 2010.
The Court now issues this memorandum opinion setting forth the reasons for its decision and
DENIES Plaintiff's motion to alter or amend.
|. BACKGROUND

Plaintiff brings this action for medical magztice against UTMG on behalf of decedent

Hans Bock (“Mr. Bock”): A 73-year old diagnosed with hepatoma secondary to Hepatitis C,

! Federal jurisdiction exists pursuant to 28 U.S.C. § 1332 because the parties are diverse and the amount in
controversy is greater than $75,000.
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Mr. Bock received treatment from UTMG physgaat the University of Tennessee Bowld
Hospital in Memphis from September 22, 2003 until his death on October 15, 2003. (Ex. 3 to
Def.’s Mot. for Summ. J.: Aff. of Michael Draggky, M.D. (“Dragutsky Aff’) 2; Ex. 4 to Def.’s
Mot. for Summ. J.: Aff. of Phillip Zeni, M.D(“*Zeni Aff.”) 2.) An affidavit submitted by
UTMG from Dr. Phillip Zeni, an interventional dalogist, describes the course of treatment
provided to Mr. Bock as follows:

[Mr. Bock] underwent a chemo-embolization on September 23,

2003. The following day, Mr. Bocknderwent a radiofrequency

ablation procedure. This procedure was complicated by a drop in

blood pressure due to bleeding at the hepatic puncture site. Mr.

Bock was resuscitated in the operating room with placement of a

cardiac central line, butis blood pressure ctinued to drop. An

anteriogram was performed whickvealed active bleeding at a

branch of the right hepatic aryefrom a non emoblized tumor at

the right upper pole ofhe liver. This bleeding was stopped by

emoblization[,] and he was givdour units of blood and two units

of plasma. The patient wasabtlized and transferred to the

intensive care unit.
(Zeni Aff. 2.) An affidavit from Dr. Miclael Dragutsky, a gaskaterologist, recites
substantially the same facts. régutsky Aff. 2.) Mr. Bock sufied from post-surgical internal
bleeding and succumbed to hypoxia, dying on October 15, 20032-3lyl.

The affidavits from Drs. Dragutsky and rdestate that Mr. Bock received medical
treatment in conformity with the standard of éaas it existed in Memphis, Tennessee in 2003.
(Dragutsky Aff. 2-3; ZeniAff. 2.)  AlthoughPlaintiff's expert disagres with the conclusion
that Mr. Bock received treatment that complieithvihe applicable standard of care, there is no

dispute as to the other factsrmunding UTMG's provision of ndical services to Mr. Bock.

(SeeEx. 1 to Pl.’s Resp. to Def.’s Mot. for Sumth: Sworn Aff. of James Shull, M.D. (“Shull

2 The Court will refer to the applicable “standard of carethe singular, partly for ease of reference and partly
because this formulation is more favoeabd Plaintiff. The Court notes, hovwer, that more than one standard of
care may be at issue.



Aff.”) 22 (adopting testimony from Dr. [&ll's affidavit of 12/12/09); see alsbec. 12, 2009

Aff. of Dr. Shull (“Shull Aff. of Dec. 12th”) §{ 3-5.)) Stated succinctly, Plaintiff's expert opines
that UTMG'’s physicians breached the standafdcare first in deciding to perform chemo-
emoblization and radiofrequency ablafi@md then, after having perfned these procedures, in
failing to diagnose and respond to Mr. Backontinued internal bleeding._ (S&haull Aff. of
Dec. 12th 1 8.)

Plaintiff filed suit alleging negligence, medi malpractice, and wrongful death against
UTMG, Dr. Rene Davila, Dr. Abbas ChamsoadiShelby County Healthcare Corporation, the
Regional Medical Center, Tabitha Young Bailepdeothers, in the Circuit Court for Shelby
County (Tennessee) on October 15, 208#nost three years later, on October 5, 2007, Plaintiff
non-suited her case againse ttwo remaining defendant®r. Rene Davila and UTM&. On
September 30, 2008, the Plaintiff filed the instanattter in the United States District Court for
the Western District of Tennegsagainst UTMG only, alleging th#ite actions oMr. Bock’s
treating physicians are imputalite UTMG under the theorgf respondeat superior.

UTMG moved for summary judgment oreBember 1, 2009. Q#anuary 4, 2010, the
Court granted Plaintiff additional time to file a response. Plaintiff filed her response on January
15, 2010, and UTMG filed a reply on January 2010. In its motion, UTMG argues that
Plaintiff's sole expert, James Bhull, M.D. (“Dr. Shull), is notcompetent to render testimony

in this case and, therefore, Pigfif cannot establish the elements of her cause of action.

3 It seems uncontested that these two pro@sdantailed serious risks for Mr. Bock. (SBmgutsky Aff. 2; Zeni

Aff. 2.)

* The record in this Court does not clearly establish whyother defendants were no longer a part of the state court
action at the time of Plaintiff's non-suit.



Il. LEGAL STANDARD

Summary judgment is propeff ‘the pleadings, the discoveand disclosure materials on
file, and any affidavits show thahere is no genuine issue asatty material fact and that the
movant is entitled to ggment as a matter of law.” Fed. Biv. P. 56(c). Although hearsay

evidence may not be considered on a motiersémmmary judgment, Jacklyn v. Schering-Plough

Healthcare Prods. Sales Corp76 F.3d 921, 927 (6th Cir. 1999)jdentiary materials presented

to avoid summary judgment otherwise need not ba farm that would be admissible at trial.

Celotex Corp. v. Catretd77 U.S. 317, 324 (1986); Thaddeus-X v. Blatiat5 F.3d 378, 400

(6th Cir. 1999). The evidence and justifiable refeces based on facts must be viewed in a light

most favorable to the nonmoving party. MatstesElec. Indus. Co. v. Zenith Radio Cor$75

U.S. 574, 587 (1986); Wade v. Knoxville Utilities BA59 F.3d 452, 460 (6th Cir. 2001).

Summary judgment is proper “against a pavho fails to make a showing sufficient to
establish the existence of an element essential to that party’s case, and on which that party will
bear the burden of proof at trial.” _Celote&/7 U.S. at 322. Theoving party can prove the
absence of a genuine issue of material fact byvsiy that there is a lack of evidence to support
the nonmoving party’s case. ldt 325. This may be accomplished by submitting affirmative
evidence negating an essential element of the nonmoving party’s caihy, attacking the
nonmoving party’s evidence to show why it does not support a juttigioe the nonmoving

party. 10A Charles A. Wright ell., Federal Practice and Proced8r2727 (3d ed. 1998). Once

a properly supported motion for summary judgmesd been made, “an opposing party may not
rely merely on allegations or di@ls in its own pleading; rathdts response must—nby affidavits
or as otherwise provided in thisle—set out specific facts shong a genuine issue for trial.”

Fed. R. Civ. P. 56(e)(2). A genuine issue foal exists if the evidence would permit a



reasonable jury to return a verdict foethonmoving party._ Anderson v. Liberty Lobby, Inc.

477 U.S. 242, 248 (1986). Te@d summary judgment, the nmoving party “must do more
than simply show that there is some metaphysicaibt as to the materi&éhcts.” Matsushita

Elec. Indus. C0.475 U.S. at 586.

[ll. ANALYSIS
A. Expert Witness Competency ander Tenn. Code Ann. § 29-26-115(b)

In civil actions pending in federal court, “witespect to an element of a claim or defense
as to which State law supplies the rule @tidion, the competency @& witness shall be
determined in accordance with State law."dH8. Evid. 601. Tennessee law, which the parties
agree governs this case, requires a profferedrexptess in a medicamalpractice case to
meet—subject to limited exceptidathe qualifications set fdntin Tenn. Code Ann. § 29-26-
115(b) before giving expert testimony as te thlleged professional negligence of a medical
provider. Therefore, the Court must detereniwhether Plaintiff's sole expert witness is

competent to testify under Tenn. Code Ann. § 29-26-115(b). Sed.eng.v. Chopra286 F.3d

286, 292 (6th Cir. 2002).

To succeed in a medical malpractice actiavulght under Tennessee law, a plaintiff must
“carry the burden of proving (1) the recognizednstard of professional care, (2) that the
defendant failed to act in accordance with tippliaable standard of oar and (3) that as a
proximate result of the defendant’s negligent @comission, the claimant suffered an injury

which otherwise would not have occurredSeavers v. Methodist Med. Ctr. of Oak Rid@e

S.W.3d 86, 92 (Tenn. 1999). Unless the alleged negtig is so obvious as to be within the ken

® Tennessee law allows the trial court to “waive this satisn (b) when it determinesahthe appropriate witnesses
otherwise would not be available.” Tenn. Code Ann. § 29-26-115(b). The Court has not been asked to waive
subsection (b).



of the average laypers8ra plaintiff must prodce expert testimony to sustain allegations of

malpractice. _Bowman v. Henar47 S.W.2d 527, 530-31 (Tenn. 1977} is the established

law in Tennessee that malpractice actions inmghissues of negligee and proximate cause
require expert testimony unless the act ofggtemalpractice lies with the common knowledge

of a layman.”) (internal citation omitted); selessmer v. Mirandal38 S.W.3d 241, 244 (Tenn.

Ct. App. 2003). Thus, a medical lpactice plaintiff must offeexpert testimony to prove “the
recognized standard of acceptable practice in tbiegsion and specialty thereof, if any, that the
defendant practices in the community in whicl defendant practices or in a similar community
at the time the alleged injury @arongful action occurred.” Tan. Code Ann. § 29-26-115(a)(1).
Tennessee law defines a catgnt expert as one who

was licensed to practice as a headtie professional in the state or

a contiguous bordering state @& profession or specialty which

would make the person’s expert teginy relevant to the issues in

the case and had practiced this profession or specialty in one (1) of

these states during the year preceding the date that the alleged

injury or wrongful act occurred.
Tenn. Code Ann. § 29-26-115(b).It is therefore imperative &, in addition to meeting the

other prerequisites for giving te@sbny, the proffered expert hapeacticed a relevd profession

or specialty in the year preceding theedaf the alleged malpractice. S8burch v. Perales39

S.W.3d 149, 166 (Tenn. Ct. App. 2000).
An expert witness need not ptige in the specialty at issue to be qualified to render an

opinion as to the specialty’s st#ard of care. Searle v. Bryafil3 S.W.2d 62, 65 (Tenn. 1986);

seeGoodman v. Phythyqr803 S.W.2d 697, 702 (Tenn. Ct. Ag®90) (“Although there is no

requirement under the statute tiia¢ witness practice the sarsgecialty as the defendant, the

® There is no contention that this “common knowledge” exception applies in the instant case.
" The Court notes that the strictures of the locality rule apply with equal force to witnesses offered by defendant
medical providers, E.gCarpenter v. KleppeP05 S.W.3d 474, 484 (Tenn. Ct. App. 2006).




witness must be sufficiently familiar with the standard of care of the specialist and be able to
give relevant testimony on that subject.”). Whbe proffered expert does not practice in the
specialty at issue, however, the witness mustafestrate familiarity with the field of practice

and the standards that govern it. Bravo v. Sumner Reg’l Health B\&.S.W.3d 357, 367

(Tenn. Ct. App. 2003). Similarly, it is sometim@gcessary to look beyond the nomenclature of
the [expert’s] field of specialty” to assess tdmmpetency of the potential witness. atl365.
Just as a plaintiff may not prevail by affgy testimony as to a national—rather than a

local—standard of care, see, e.Robinson v. LeCorps83 S.W.3d 718, 724 (Tenn. 2002),

testimony regarding general standards applicabédl tmedical doctors regardless of specialty is

insufficient to prove medical malpractice, Cardwell v. Beghi@d4 S.W.2d 739, 754-55 (Tenn.

1987); see, e.gBrown v. KudskNo. 02A01-9611-CV-00291, 1998 W34190563, at *5 (Tenn.

Ct. App. Jan. 2, 1998). Likewise paoffered expert may not esteh competency to testify by
“simply recit[ing] familiarity with or knowledge of” te applicable standarf care. Kenyon v.

Handal 122 S.W.3d 743, 762 (Tenn. Ct. App. 2003); Beberts v. Bicknell73 S.W.3d 106,

113 (Tenn. Ct. App. 2001) (“[W]eenlize that a mere ritualistiocantation of statutory buzz
words evidences very little. Rather, we mugik at the expert’s opinioto determine if it is
based upon trustworthy facts or data sufficientrmvide some basis for the opinion.”) (internal
guotation marks and citation omitted). The wamenmust instead point to specific facts and
evidence revealing the basis for his asserted knowledge of thergtafdare in the specialty at

issue. See, e.gMcDaniel v. RustomNo. W2008-00674-COA-R3-CV, 2009 WL 1211335, at

*12 (Tenn. Ct. App. May 5, 2009 armichael v. BridgemamNo. 03A01-9904-CV-00124, 2000

WL 124843, at *3-4 (Tenn. Ct. App. Jan. 26, 200Q)V]e find no support for the proposition

that a witness’ statement that he or she islianmwith the standard of care, ipso facto, renders



that testimony relevant and admissible.”); Whittemore v. Clast@® S.W.2d 447, 455 (Tenn.

Ct. App. 1991) (stating that theitmess must testify as to knowledgkthe standard of care and
that this knowledge “must be shown by evidenceThis requirement holds even if the witness

formerly practiced in the specialty in question, $émterman v. DamiNo. M2005-01265-COA-

R3-CV, 2006 WL 2872432, at *9 (Tenn. Ct. App. Oct. 9, 2006), peamwp. dismissedTenn.

Feb. 26, 2007), or the witnesssads that the defielant was essentiallgroviding services

equivalent to those of ¢hwitness’ specialty, sdeockard v. BrattonNo. W2007-02820-COA-

R3-CV, 2009 WL 275783, at *5 (ha. Ct. App. Feb. 4, 2009) (affiing trial court’s exclusion
of gynecologist as incompetent to testify asstandard of care appliclebto general surgeon
where the witness’ opinion was d®l on the assertion that a general surgeon was “basically”

providing gynecological services), perapp.denied(Tenn. Aug. 17, 2009).

B. Qualifications of Plaintiff's Expert

Plaintiff's sole proffered expert, Dr. Shuif a former surgicabncologist who currently
works as a general practitioner in Memphiglames H. Shull, M.D., Dep. of Dec. 23, 2009
(“Shull Dep.”) 9, 10, 58.) Dr. SHl graduated from Northwestet#niversity Medical School in
1974. (Shull Aff. § 1.) His training includedsargical internship, a sgical residency, and a
surgical-oncology fellowship. _(Idf 4.) After completing his medical training, Dr. Shull held
various positions, including: Clinical Associate at the National Cancer Institute (Surgery Branch)
from 1979 to 1980; Senior Investigator (Surgergargh) at the National Cancer Institute from
1981 to 1982; Assistant ProfessorQirgery at the University oSouthern California in 1984;
Chief of Surgery at Eastwood Medical Cerfterm 1992 to 1994; Attending Staff Physician at
Saint Francis Hospital from 1986 to 1995; and @dimgy Physician at Saint Francis Hospital

from 1995 to 2006. _(1dfY 6, 10, 13.) In 198&r. Shull began transdning from performing



surgerie and has been a general practitioner since 1998. (Shull Dep. 13hske\ff.  17.)

Dr. Shull last performg a surgical procedure in a hospita 1998. (Shull Dep. 26-27.) The

only surgical procedures Dr. Shull has performed since 1998 have been minor office surgeries,
such as the removal of molés(Shull Dep. 12.) In Dr. Shull'sareer, he has treated liver cancer
only once. (Idat 76.)

There is no dispute that, in the year prensgdihe alleged malpractice in this case, Dr.
Shull was duly licensed to practice medicine in the State of Tennessee and was practicing in the
Memphis community. The question is whethethe year before Mr. Bock’s death Dr. Shull
was engaged in the practice of a relevant pradassi specialty such that Dr. Shull is competent
to testify regarding the spedfitreatment for a patient witlerminal liver cancer—including, a
chemo-emoblization performed by an interventional radiologist Albas Chamsuddin), a
radiofrequency ablation performed by a gastroefdgrst/hepatologist (Dr. Rene Davila), and
subsequent post-procedure carevpgited to Mr. Bock, which also involved care from another
gastroenterologist (D€Caroline Riley).

Plaintiff argues that Dr. Shull is qualified to opine on the applicable standard of care in
spite of the fact that in 2002x@ 2003 he was a general practitiomdo did not treat patients in
hospital settings for any condition, let alone temhiiver cancer. Initially, Plaintiff relies upon
the fact that Dr. Shull has remained cutrenth his Continuing Mdical Education hours,
attended medical seminars in Memphis, taketical courses on the internet, and maintained

subscriptions to twonational medical journals—one osurgery and the other on pain

8 Dr. Shull testified that he decided to transition from surgery to general practice around 1988 because he found
learning how to perform laparoscopic surgery—which was becoming prevalent at that time—too difStwitl.

Dep. 24-25.)

® There is some discrepancy in the record as to wh&theBhull performed his last hospital surgery in 1998 or
1999. While most references indicate the year as 199&HMl is not certain of the year, and it may have been
1999. The Court finds this difference immaterial, but will use 1998, as that is the year most frequently used by the
parties and Dr. Shull. Even if tleerrect year were 1999, the Court’s decision would remain unaffected.



management. (Shull Aff. § 19Dr. Shull's testimony on this pai, however, is very vague and
provides no indication as to howyaaf these activities were relevant to the specific standard of
care relevant in this case. Plaintiff furthreties upon Dr. Shull’s testiomy that he was at the
time of the alleged malpractice a ConsultingfSPhysician at St Francis Hospital—which
allowed him admitting privileges and (at leastdretically) involved inteaction with physicians

on staff®—and that Dr. Shull regularly reviewedetmecords of his pati¢s receiving hospital
care in 2002 and 2003._(JdAgain, however, Dr. Shull does not indicate that he has ever been
consulted on the types of procedsiperformed on Mr. Bock; thaty of his patients during this
period (or at any other time) underwent these mhos; or even that any of his patients whose
records he reviewed during 2002 and 2003rewéreated for internal bleeding while
hospitalized! To the contrary, Dr. Shull admits inshileposition that he has treated a patient
with liver cancer only once ihis career; that he has neysrformed chemo-emobilization or
radiofrequency ablation; that lmias never referred anyone to hakese procedures performed;
that he has never recommended these procedurdghat he has neveronitored a patient who

is recovering from either procedure. (ShullpD&6, 98-99.) Given Dr. Shull's complete lack of
experience with the two procedsr in question, the Court findeat Dr. Shull is clearly not
competent to testify regarding whether it vaaspropriate to perform chemo-embolization and
radiofrequency ablation; whether Mr. Bock’s pigyens complied with the standard of care in
executing these procedures; or whether MrckBoeceived appropriate post-procedure care

immediately afterwards. _ See, e.@Mettes v. John M2008-00901-COA-R3-CV, 2009 WL

1422987, *10-11 (Tenn. Ct. App. May 20, 2009).

9 Dr. Shull, however, has not seen patients in a hospital since 1998. (Shull Dep. 59.)
Y Thus, there is no evidence that Dr. Shull has revietvedecords of any other Memphis area patients who, like
Mr. Bock, suffered internal bleeding while hospitalized following a chemo-emolizati@dmfrequency ablation.
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Thus, the only remaining question for the Court concerning Dr. Shull is whether he is
competent to testify as todhcare Mr. Bock received in thaays following the procedures—
namely, whether Mr. Bock’s treating physiciangefd to diagnose and adequately respond to his
intra-abdominal bleeding. DrShull’s qualificationsto give testimonyon this aspect of
Plaintiff's claim are arguably not as weak becaasea surgeon who treated patients in hospitals
prior to 1998, Dr. Shull would have likely acquired knowledge and experience in identifying and
treating post-operative interndleeding. The care at issue this case, ltough, occurred
approximately five years after Dr. Shull lagtated a patient in a hospital setting. Even beyond
this temporal issue, Dr. Shudl'opinion plainly relies upon a stamdaof care applicable to all
medical providers rather than amstlard of care appglable to a relevant specialty in the Memphis
community. (Seeshull Dep. 57-58 (containing Dr. Shs testimony that, although he is not
familiar with the standard of care for the specialaesssue, he is familiar with the standard of

care for treatment of intrabdominal bleeding); see alsd. at 76-77.) Tennessee law is

unambiguous in holding that temony as to a generatandard of care across specialties does

not establish the standard of careaimedical malpraate action. _See, e,dHarris v. JainNo.

E2008-01506-COA-R3-CV, 2009 WL 2734083, & (Tenn. Ct. App. Aug. 31, 2009)
(“Testimony of a generatandard of care applicable to allcttors will not satify the statutory
burden.”) (citing _Cardwell 724 S.W.2d at 754.) This rule is logical since a physician’s
identification of a medical problem and thetatenination of the proper response requires
knowledge specifically relevant to the patienparticular condition and needs as well as the
possible complications that can arise. véke having treated a patient following chemo-
emoblization and/or radiofregney ablation, Dr. Shull lacksng firsthand knowledge of what

the standard of care required ppsocedure as to diagnosingtagating internal bleeding.

11



Plaintiff attempts to rely on Dr. Shull’'sontention that he has conducted research,
including internet research, to fill the gapshis knowledge caused by no longer practicing in
the area of surgical oncology. Thasgument, too, is unavailing fétaintiff. First, Dr. Shull's
reliance on the internet and other secondarycesuwery strongly suggests that Dr. Shull is

applying a national rather tharaeal standard of care, whichimpermissible._See, e.dabon

v. Jackson-Madison County Gen’l Hosp68 S.W.2d 826, 831 (Ten@t. App. 1997). Second,

and more importantly, it revealsathDr. Shull is not basing hstandard of care testimony on
personal knowledge. Tennessee law requires thaiftered expert's knowtige of the standard
of care in a profession or specialty be obtaittedugh personal, firsthand experience either in

the community or a similar community. Eckler v. All&281 S.W.3d 379, 386-87 (Tenn. Ct.

App. 2006) (“Under Tennessee Code Annotated 8@915(a)(1), knowledgef the applicable
standard of care must be either firsthand knowledge of the standard of care by one who practices
in the community in which the defendant pragsicor firsthand knowledge by one who practices
in a community demonstrated to be similar tatthf the defendant.”).Recourse to secondary
sources decoupled from practiegdplication does not satisfyeghrequirement that knowledge of
the standard of care be based on personal experience.

Therefore, the Court finds that Dr. Shullshaot demonstrated that in 2002 and 2003 he
was engaged in the practice of a relevardctfice or specialty upon which he may base
competent testimony. As Plaintiff's sole protfd expert witness is not qualified to give
testimony under Tenn. Code Ann. 8§ 29-26-115, sumijuaiyment in favor of UTMG is proper.

C. Plaintiff's Motion to Alter or Amend
After this Court issued its order gtamy UTMG’s motion fo& summary judgment,

Plaintiff filed a motion to alter or amend under R&8{e) or, in the alterize, Rule 52(b) of the

12



Federal Rules of Civil Procedure. The gravameRlaintiff's motion is a request that the Court
consider the entire depositionvgn by Dr. Shull (rather thanmsply the excerpts supplied by
UTMG) and then reverse its prior order grag UTMG’s motion for summary judgment.
Having now reviewed Dr. Shull's entire deposition, the Court’s decision is unchanged, and the
Court finds that it would have granted UTMGi®otion even if it had received and considered
the entire deposition prior to grantisgmmary judgment in favor of UTMG.

The Court also notes thataftitiff's motion makes much dghe fact that UTMG filed its
reply to her response in opposition to UTMGiwtion for summary judgment without first
seeking leave from the Courflthough Plaintiff properly pointsut that the scldiling order in
this case required parties to obtain leave to dileeply, Plaintiff's objection to the reply is
untimely. If Plaintiff wished tchave UTMG's reply stricken, she should have moved to do so
soon after it was filed on January 29th, not veeékter. Thereforewhile the Court has
considered the entire deposition subsequentlyl filg Plaintiff, Plaintiffs motion to alter or
amend is nevertheless denied.

[VV. CONCLUSION

For the foregoing reasons, UTMG’s motion for summary judgme®RANTED, and
this case iSDISMISSED. Furthermore, Plaintiffsmotion to alter or amend iBENIED.
Accordingly, judgment shall ¢er in favor of Defendant.

IT IS SO ORDERED, this 29th day of March, 2010.

s/Bernice Bouie Donald

BERNICE BOUIE DONALD
UNITED STATES DISTRICT JUDGE
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