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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

JOHNBRANSON,
Plaintiff,
V. No.: 2:08ev-02804

HARRAH'S TUNICA CORPORATION,
ET AL.

Defendants.

MEMORANDUM OPINION AND ORDER

This matter came before the Court for apary trial, which was heldecember 221,

2010. PlaintiffJohn Bransorg“Plaintiff”) brought claims of sexdiscrimination under Title VII
of the 1964 Civil Rights Act, 42 U.S.C. 88 2008eseq.(“Title VII") , andage discrimination
underthe Age Discrimination in Employment Act, 29 U.S.C. 88 é2%eq."ADEA") , against
Defendants Harrah’s Entertainment, Inc. (*HET”) and Harrah’'s Operatingp&ayn Inc.
(“HOC") (collectively “Defendants”)t After consideringthe testimony of the witnesses,
weighing the credibity of those witnesses, consideriting exhibitsthe applicable case law and
Rules, and the partiésproposed findings and conclusgrthe Court makes the following
findings of fact and conclusions of law.

. FINDINGSOF FACT

L At trial, Plaintiff waived hisclaim under Title VI for sexual discrimination
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Plaintiff began working in t# casino industry in Nevada in the 1970s. wWieked at
casinos in Biloxiand Vicksburg, Mississippbefore commencing work as a pit manager at the
Grand Casino (“the Grand”) in Robinsonville, Mississippi, in June 9B&intiff worked at the
Granduntil March 16, 2007, when he resigned in lieu of beingpiteated During his employ at
the Grand,Plaintiff received a promotion every few years, filgdim pit managerno relief
manager, then to assistant shift manager, and finallyote gmmes shift manager in 2005. #&s
table games shift manager, PldinBupervisedup to 100 employees. Prior to the events that
resulted in his resignation, Plaintiff had never been disciplined at the Grand and hnageldrece
aboveaverage evaluations and annual pay ralses.

The parties dispute whether Defendants werentffes employers when he workedt
the Grand Plaintiff testified that BL Development (“BLD”) owned the Grand in 1996 that
he was advised by letter in 2006 that HET and HOC had acquired Caesar’'s Enggrtalnm
(“Caesar’s”) Caesar’s subsidiary Grand Casino’s, Inc. (“GCI”), and GCI's subsidafy,
which direcly owned the Grand. Plaintiff testified that he had no further contact with BLD afte
being notified that HET and HOC had acquired the Grand. Plaintiff received an iHalGyee
handbook,and his 2006 and 2007 ‘&5 which were admitted into evidence, IIBOC as his
employer.

LinkedIn is a professional networking website. The LinkedIn prgfidéges of Darrell
Pilant, the Grand’s Vice President of Operations, and Tammy Young, the HuesaurBes

Manager, were imbduced into evidence. Both Pilant and Young's profile page$Hiatrah’s

2 Sometime within the past five years, the name of this property edangHarrah’s Casino and Hotel.”

® Plaintiff's 2003 through 2007 federal and stateome tax returns shoWlaintiff's anrual gross incon®as
follows: $73,869.00$74,249.00$78,179.00; $79,850.00; $66,466.00.
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Entertainmerit as th&@ employer. Although Young testified that the employees at the Grand
worked for “the property,” she admitted on cresamination thatHOC” is listed on the
Grand’'s W2 forms and its employee handbook. FurtHeitant testified that‘Harrah’s
oversawall of the propertiesshere he haavorked?

In March 2007, the Grand employed three table games shift managers, Plaotiiff, R
Keene, and Denise Alford, each of whom reported directly to Pilant. Each of these manage
was assigned an individual computer-lag passwod, and Windows account. nOMarch 8,
2007, Plaintiff sat down to use a shared, work computer when he noticed afr@mailford to
Pilant. Alford had apparently failed to log out of her email account, and the emadragmon
the screen when Plaintiff touched the mouse. Thelestaed that Plaintiff anékeene were
speaking in front of Mitch Ra, a pit manageraboutthe performanceof one of Plaintiff and
Keene’s subordinatesPlaintiff became angry because, as he maintained at, tiigd statement
was untrue. Approximately two hours into his shift, Plaintifrwarded a copy of Alford’s
emailfirst to his bsiness email account and thtenhis personal email accousd that he could
access the emdilom home.

Alford notified Pilant that Plaintiff had forwardetld email and Pilant asked Alford to
print the email for him, which she did. Pilant subseqyeatked the IT Department to
investigate the matter and give him access to Plaintiff's business email aedoightjt did. On

March 15, 2007Pilant and Plaintiff met in private for approximately ten minutes, and, when

* At the time of trial, Pilant washe Vice President and Assistant General Mana@étarrah’s Northin Kansas
City, Missouri In addition to the Grand,ehadpreviously worked at Margaretteville in Biloxi, Mississippi, which
is also a Harrah's property.

® At trial, Alford testified that the content of the email was true. The Cdnas fthat resolution of this fact is
immaterial to the issues before it besauefendants allege that they terminated Plaintiff solely for violatieg t
Grand’s computepolicy. Furthermore, Pilant conceded at triatthe did notecall condicting an investigation
into the content of the email
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asked, Plaintiff admitted to forwding the email to his personal accaumilant responded that
Plaintiff had violated several policies and the trust that Pilant haddoladeim. Pilant told
Plaintiff that he would think about what to do and get back with him. Pilant adraitte,
however, that he had made up his mind at that goimgive Plaintiffthe option of resigning
effective immediately or being terminated.

Later that same day, Plaintiff wrote Pilant an email explaining that Alford’s endil ha
upset him because it coimad untrue statements. Plaintiff’'s email then states, “It was a mistake
on my part to forward something from hemail to mine rather than just logging out and
discussing it with her and you.” On March 16, 2007, PilantRadtiff metagain in privag.
Pilant reiterated that Plaintiff®orwarding of the email violated&ompanypoliciesandthe trust
that Pilant had placed in hinPlaintiff resignedn lieu of being terminated on March ,13007.

His termination reporstates that heesigned by mutal agreement and designates hielidible
for rehire”

Pilant testified that this action was taken because of Plaintiff's unazgdouse of the
Grand’s computer systemnd because he could notust Plaintiff after this incident. Pilant
acknowledged that Plaintiff had otherwise been a good and loyal employee sagdadified to
be a table games shift manager. tdeher testified that heffered Plaintiff the option of
resigninganddesignatd him “eligible for rehire”so that it would be easier féfaintiff to find
subsequent employment. Young approved Plaintiff's resignation but did not converse with
Plaintiff or Pilant regarding the circumstansesroundingPlaintiff's resignation She testified

that when an employee commits a serious infracties or her termination report shows that the



employee is not eligible for rehireBoth Pilant and Young testified that they did not know or
care about Plaintiff's age.

Plaintiff claims that he was forced to resign because of his age. At theotitme
resignation, Plaintiff was fifyeight years old. He was replaced by Pate, who was in his mid
thirties. Pilant had inquired as to Plaintiff's age at a meeting of supervigmexapately six
months prior to Plaintiff’'s resignation. Furthernore, Plantiff had substantial exgrience
disciplining employees and was unaware of an employee who had been terminatedstor a fi
infraction that did not involve theft or violence. In his experience, the Grand &al@our
step disciplinary processt) vertal warning; 2) written warning; 3) final written wang; and 4)
termination. Young also attestdd this four ¢ep disciplinary procesbut maintained that
employees had been terminated upon a first infraction not involving theft or violenchaand t
disciplinary decisions were based@nariety of factors.

Evidence wasalso introducedregarding thepolicies thatPlaintiff allegedly violated.
Defendants first adige that Plaintiff violategrovisions of theGrand's employee dndbook
which state that employees will “use professional judgment,” “obey all aoymoides,” and will
use Company-eail . . . only for authorized business according to Computer Usage .Pdlicy
addition to these general standanfisonduct Defendants cite a form entitlé8tandards for use
of the Park Place Entertainment Corporation Computer Systéitandards for Use form”)
On March 21and April 14, 200} Plaintiff signed copies of this form, which mandates as
follows:

[a]ll data of any nature that are entered orenead through your Company computer

including all Email messages are and will remain the property of the Company. None of

those data or messages may be used for any purposes not related to the diugieess

Company, nor may they be sold transmitted, conveyed or communicated in any way to
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anyone outside the Company without the express written authorization of anllgfficia

designated Company representative.

Although Defendants submitted Plaintiff's signed copies of the Standards fdotdse
in response to the EEOC Charge, Pilant stated that he had never signed any computer usage
document and could noecall the specific policies that Plaintiff allegedly violated. Similarly,
Alford testified that she had never seerStandards for Be brm and was unawvare of these
particular standardsAlford went so far as to state that her knowledgethe Standards for se
policies that Plaintiff receivedin 2001 were not in effect in 2007.Finally, Plaintiff testified
without contradiction that employees didtnreceive training or instructions regarding the
forwarding of emailsor use of the Grand’s computer system.

Theproofalso showedhat employees occasionallgcesse@ach other’'s email accounts
on the sharedvork computerand that such conduct was not considered a violation of company
policy. In 2006,for example Plaintiff discovered that Alford, who at the time was an assistant
table games shift manager, was sorting through the emails of Andrew Chrisédile games
shift manager. At trialAlf ord explainedthat she had Christou’s permission to access his email
account where a particular addréiss was savedAlso, inhis email to Pilant after their meeting,
Plaintiff explainedthat he hadyiven anotheremployee his login and password information so
that she could email a report to the shift managers. No evidence was introduced to show that
Plaintiff suffeled an adverse employment action as a result of sharing his login and password
information.

The Courtheard testimony from two of Plaiffts co-workers at the Grandlosie Tam

and Clinton Blayde. Tam began working at the Grand in 1986February 2007Plaintiff



prepared aatisfactory evaluation for Tam, but Pilant directed Plaintiff to alter the evaidatio
unsatisfactoryso that itwould result in Tam’s terminationPlaintiff compliedbecause he felt
like his job depended on it. Tam was subsequently placed on an action plan and thereterminat
in July 2007 for allegedly failing to complete the action plan. Tam wastfifge yees old at
the time of her termination and was replaced by Chris Griffin, who was in hithirtids. At
trial, Pilant denied telling Plaintiff to alter Tam’s evaluation. The Court finds thattifflamas
the more credible witness.

Blayde wasalsoplaced on an amn plan in February 200@ndterminated the following
May for allegedly failing to complete the action plan. He was-fifty years old at the time of
his termination and was replaced by Bill Lewis, who was in histmitles. As a membeof
management, Blayde had experience disdimjnemployees. He corroborated Plaintiff's
testimony thatthe Grand only terminated employees upon a first infraction if the incident
involved theft or fighting; otherwise, the Grand emplogddur stepdisciplinary process

At the time of his resigation, Plaintiff was making $79,850.00 per yeApproximately
three weeks after his resignation, Plaintiff obtained employment as a diqmarvisor at
Fitzgerald's Casino (“Fitzgerald's”). Plaintiff has had disciplinary problems at Fitzgerald’'s
and has consistently received satisfactory to alsatisfactory evaluations. His starting salary
was $40,000.00 He received raises approximately every six months, first to $45,000.00, then to
$50,000.00,and thken to $55,000 At the time of trial, Plaintiff had been earni§5,000.00
since December 2008 Plaintiff was promoted to casino administrator at Fitzgerald’s and

promoted again to his current position, assistant tadeeg shift manager. Plaintiff té®d



that he hadgubmitted seven resumes for higher paying jobs. Finally, Plaintiff iead bealth
and had intended to work at the Grand until age severtyo accumulate retirement savings.
. PROCEDURAL HISTORY

On July 11, 2007 Plaintiff filed a Charge of Discrimination (“Charge”) with the Equal
Employment Opportunity Commission (‘EEOC”). Plaintiff received a NoticRight to Sue
letter and orNovember 23, 2008led a Complaint in this Court alleging age discrimination in
violation of Title VIl and the ADEA and seeking compensatory and punitive dama@jestiff
named the following five defendants: Harrah’s Tunica Corporation (“HTC”),,H&J1, HOC,
and BLD. OnJuly 28, 2009, the Court entered an order granting HTC and BLD’s motions to
dismiss but denying HET and HOLmotions to dismissOn November 16, 2009, the Court
entered an order granting G€Imotion to dismiss.As a result, HET and HOC atbke only
remaining defendants.On September 20, 2010, the Court denied Defendants’ aseplant
essentially identical Motions for Summary Judgment asserting that they cadid held liable
because they were neither Plaintiff's employer nor an integrated es¢empith Plaintiff's
employer.

The Court held a twoday bench trial on December -2Q, 2010. At the close of
Plaintiff's proof, Defendants moved for judgment on partial findings pursuantite 32(c) of
the Federal Rules of Civil rBcedure, asserting tha®laintiff failed to establish by a
preponderancef the evidence that HETageitherhis employer or an integrated enterprise with
his employeland reasserted its motion for summary judgment in that regard. Ther€smrted

ruling on HET’s Rule 52(c) motion and has decided those issues herein.



[11. CONCLUSIONSOF LAW

A. Employer Status

The ADEA makes certaiempbyment practices unlawfulSee29 U.S.C. 88 62&t seq
As a preliminary matter, a plaintiff bringing suit under the ADEA must demonstratetlté
defendant is the plaintiff's employer. This determination focuses on whether émelaef falls
under the ADEA'’s definition of “employer,” 29 U.S.C. 8§ 630(b), and whether an employment

relationship existed between the plaintiff and the defen&sedLilley v. BTM Corp., 958 F.2d

746, 750 (6thCir. 1992). Under the BEA, “[t] he term ‘employer’ means a person engaged in
industry affecting commerce who has twenty [20] or more employees for eakimgvday in

each of twenty [20] or more calendar weeks in the current or preceding caleadg)’ y29
U.S.C. § 630(b). The determination of whether an employment relationship existed involves a
examination of whether the alleged employer had the authority to make key managem
decisions and exercised control over the manner and means of the plaintiff's work. aBdtierl

Mich. Dept. of Treasury344 F.3d 603, 612 (6th Cir. 2003).

Plaintiff wasinformedby letterin 2006 that Harrah’iad acquired the GrandPlaintiff
was not in contact with BLD from that point forwardccordingly, after Defendants acquired
the Grang employees received &rl OC’ employee landbook andV-2s listing HOC as their
employer. Defendants’ witness and employegat the Grand, Pilant and Young, considered
themselveemployes of HET as evinced by theliinkedIn pags. Although Young testifie
that the employees at the Grand worked for “the property,” she admitted orexamsmation

that“HOC” appears on the Grand’s ®/forms and its employee handbook, and Pilant testified

®Although Sutherlands a Tile VII case, “the provisions of the ADEA generally receive an identical irgtstion
to corresponding provisions of Title VII.Lilley, 958 F.2d at 746.
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that “Harrah’s” oversaw the GrandFinally, Plaintiff testified thathe supervised up to 100
employees on any given day. The Court therefore finds that Defendaritthmeéefinition of
“employer” under the ADEA and that Plaintiff was their employee.

In so holding, the Court rejects Defendants’ argument that BLD wastifPks direct

employer and that the Court should therefore apply the analysis proffered Iov@&wal Barnes

& Noble Books Stores, Indor determining whether a parent corporation can be held liable for

the discriminatory acts of its subsidiary. 128 F.3d 990 (6th Cir. 1997). All of the evidence
presented at trial speaks to an employment relationship between Plaidtiffeiendants.The
fact that BLD directly owned the property where the alleged discrimynatmduct took place
does not, without more, support the conclusion that an employment relationshig beisteen
Plaintiff and BLD. Absent evidence to support the conclusion that an employment réiations
existed between Plaintiff and BLD, the Court concludes that application Sinakowsanalysis
is inappropriate in this case.

B. Prima Facie Case

To establish a violation of the ADEA, the plaintiff has only to prove that age was a

determining fator in the decision to terminate his or her employment. Chappell v. GTE Prod.

Corp, 803 F.2d 261, 266 (6th Cir. 1986). Plaintiff may make this showing with either direct or

circumstantial evidenc®. Geiger v. Tower Autg.579 F.3d 614, 620 (6th Cir. 2009) (citing

Gross v. FBL Fin. Sery.129 S. Ct. 2343, 2351 (2009))In cases such as this where the

8[Djirect evidence [of discrimination] is that evidence which, if bedidy requires the conclesi that unlawful

discrimination was at least a motivating factor in the employer’'sretiaJacklyn v. Schering’lough Healthcare
Prods. Sales Corpl76 F.3d 921, 926 (6th Cir. 1999). Unlike indirect evidence, “direct evédehdiscrimination
does norequire a factfinder to draw any inferences in order to conclude that thentfemllemployment action was
motivated at least in part by prejudice against members of the protected’ gdamnnson v. Kroger Cp319 F.3d
858, 865 (6th Cir. 2003xee ale Grizzell v. City of Columbus461 F.3d 711, 719 (6th Cir. 2006) (explaining that
direct evidence “proves the existence of a fact without requiring an io&)en
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plaintiffs ADEA claim is based principally on circumstantial evidence, thehSBircuit has

employed the framework articulated McDonnell Douglas Corp. v. Green411 U.S. 792

(1973). Pursuant to that framework, the plaintiff must first estalaligrima facie case. Id. at
802. Under the ADEA, proof of grimafacie case requires a showing by a preponderance of the
evidence 1) that the plaintiff was at least forty (40) years old at the timeeoélkged
discrimination, 2) that he was subjected to an adverse employment action, B thas
otherwise qualified for the position, and 4) that he was replaced by a younger.woukte v.

Metro. Gov't of Nashvilleand Davidson Cnty474 F.3d 307, 317 (6th Cir. 2007); Rowan v.

Lockheed Martin Energy Sys. InG60 F.3d 544, 547 (6th Cir. 2004).

Defendants concede that Plaintiff has metgmima facie case. Plaintiff was fifty-eight
years old at the time of hiseparation from the Gramahd suffered an adverse employment
action when he was asked resign inlieu of termination Plaintiff had been employed in the
casino industry since the 1970s and was quickdyngdoyedafter his resignatiom essentially
the same position &titzgerald’s At the time of trial, Plaintiff had worked &itzgemld’s for
almost four yearsvithout incident. Moreover, Pilant testified that Plaintiff was qualified for the
position of table games shift managé&tnally, Plantiff was replaced by Mitch Patetho wasn
his midthirties and therefore younger thaniRldf.

C. L egitimate, Non-Discriminatory Reason and Pretext

Once a plaintiff establishes prima facie case, the burden shifts to the defendant to
present a legithate, nordiscriminatory reasoror the plaintiff's termination. SeeReeves v.

SandersorPlumbing, Inc. 530 U.S. 133, 142 (2000). The defendant “need only produce

admissible evidence which would allow the trier of fact rationally to conclude thea
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employment decision had not been motivated by discriminatory animus.” Tex. Dep’ttpf Cm

Affairs v. Burdine 450 U.S. 248, 257 (1981). Defendants contend thatténeynated Plaintiff

because he forwarded a work email from Alford’s account to his personal accounttiowviofa
the Grand’s policies relating to computer uselaintiff admits forwarding the subject email.
Defendand have identified specific policiethat encompass Plainti§f’ conduct and Pilant
testified thathe could no longer trust Plaintiff after this inciderased on this evidence, the
Court finds that Defendants hav met their burden of demonstrating a legitimaten-
discriminatory reason for Plaintiff's termination.

Once a defendant satisfies its burden, the burden shifts back to the plaintiff to
demonstrate that the defendant’s proffered reason for termindimgplaintiff is merely
pretextual.ld. “A plaintiff can demonstrate pretext by showing that the proffered reason (1) has
no basis in fact, (2) did not actually motivate the defendant’s challenged conduct,was(3

insufficient to warrant the challengeeonduct.” Dews v. A.B. Dick Cq.231 F.3d 1016, 1021

(6th Cir. 2000);Tuttle, 474 F.3d at 319 (quoting Tisdale v. Fed. Express Cddfh F.3d 516,

529 (6th Cir. 2005)). The Sixth Circuit has held that “the reasonableness of an etaploye
decision may be considered to the extent that such an inquiry sheds light drerwinet
employer’s proffered reason for the employment action was its actual matiVatidexler v.

White’s Fine Furniture, In¢317 F.3d 564, 576 (6th Cir. 2003plaintiff has offeregroof to the

effect that Defendast proffered reason for his termination wasrely pretext
In the Court’s view,Pilant’'s decision to terminate Plaintiff upon his first infraction in
over ten years of employment with the Gramds unreasonabland incasistent Plaintiff,

Young, and Blaydeestifiedthatthe Grandgenerallyfollowed a four step disciplinargrocess
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and the evidence presented does not support the conclusion that Plaintiff's conductouas seri
enough o justify deviating from this pess. To the contrary employees did not receive
training or instructions on how to @igshe Grand’s computer system. NeitheaRtilnor Alford
appearedo be familiar at trial with the policies that Defendatite as justification ér Plaintiff's
termination. Furthermorethe proof shows that it was not uncommon for employees to use each
other’'s email accounts, and presabty each other's passwords the shared work computer
without fear of suffering any disciplinary actionMoreover, Young testifiedthat when an
employee commits a serious infraction, his or her termination report showselshptoyee is
not eligible for rehire, but Pilant designated Plaintiff “eligible for relird=inally, there is no
conclusive evidence th#te Standards for Use that Plaintiff signed in 2001 were even in effect at
the time of his ternmation almost six years later.

Plaintiff also presented evidence that Defendants were actually motivatelibtiff's
age. First, omments referaing age discrimination cdme considered when assessing whether
an employer’s reason for terminating an employee is pretexteéTuttle, 473 F.3d at 320

(quotingTalley v. Bravo Pitino Rest61 F.3d 1241, 1248 (6th Cir. 1995Rlaintiff testified that

Pilant asked him how olde was during a meeting of shift supervisors approximately six months
prior to Plaintiff's forced resignation. Although Pilant denied making thtersnt at trialhis
credibility was undermined byconsistencies in his testimony including his staetthat he

did not work forHET, even though he listed HET as his employer on his LinkedIn profile.
Furthermore Plaintiff testified that he prepared a satisfactory evaluation for iRaRebruary
2007 but that Pilant told Plaintiff to alter it so thatwbuld result in Tam’s terminationBoth

Tam and Blayde, who were members of the protected class, were placed on action gaays
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2007 and subsequently terminated tber alleged failure to complete their action @an
Plaintiff, Tam, and Blayde &re all replaced by younger individuals.

In short, the proof supports the conclusion that Plaintiff's termination was natcin f
related to hizonductbut was motivated by his age and the salary he earned as a combined result
of his age and tenure. The Court therefore finds that Plaintiff has proven by a prapoads#
the evidence that Defendants’ proffered reason did not actually motivatenhiisatigon and was
mere pretext for an unlawful action. Accordingly, the Court finds for Fffaioih his age
discrimination claim.

E. Damages

i Back Pay

Where a plaintiff proves that he was discharged because of his age in violatien of t

ADEA, he is entitled to recover back pay lost as a proximate result of the aol&@tiheeler v.

McKinley Entes., 937 F.2d 1158, 1162 (6th Cir. 19914t the time of his termination on March

16, 2007,Plaintiff was making $7950.00 per year or $1,535.57 per weelde became
employed approximately three weeks lat@hus, for the period of time duringhich Plantiff
was unemployed becausé Defendants’ violation of the ADEA, Plaintiff is entitled to a back
pay award in the amounf $4,606.71.

Plaintiff also is entitled to back pay from the date of hismgloyment until the present.
Plaintiff's startingsdary at Fitzgerald'svas $40,000.00 per year, approximately $39,850.00 less
than his salary at the time he resigned from the Grand, representing anddfier pay of
$19,92500 over the firstsix month period. In his second six montiperiod Plaintiff earned

$45,000.00 per year, approximatebp4,850.00 less than his ending salary at the Grand,
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representing a differenée payof $17,425.0@verthat six month period. In hiwird six month
period, Plaintiff earned $50,000.00 per year, approxim&@§850.00 less than his ending
salary at the Grand, representing a differeanqeayof $14,925.00 over that six month peridd.
his fourth six month period, Plaintiff earned $55,0000@0 yeay approximately $24,850.00 less
than his ending salary at the Grand, representing a diffenerpaey of $12,425.00.00 ovehat
six month period.In December 2008, Plaintiff's salary at Fitzgerald’s increasekb5000.00
per yearapproximately $14,850.00 less than his ending salary at the Grand. &dfesdhry
remained at $65,000 through the time of trial approximately years later, representing
differencein pay of $29,700.0@verthat period. Based on this pro#flaintiff is entitledto an
award of $4,400 for back pay since the date of higmgloyment

Plaintiff is therefore entitled to a total combined back pay awar®9f0$6.71 which
represerdthe period of time duringvhich he was unemployed and the period of time since the
date of his re-employmenit.

ii. Front Pay

Front pay is an aviable form of equitable relief in ADEA actiondRoush v. KFC Nat.

Mgmt. Co, 10 F.3d 392, 398 (6th Cir. 1998). An award of front pay is guided by the
consideration of certain factors, including available employment oppoesinthe employee’s

work and life expectancy, the discount tables to determine the present value of fotagesla

%Although a plaintiff has a duty to mitigate damages, a wrongdogesahe burden oéstablishing that damages
were lessened or might have been lessened by the plaildiies v. Consolidated Rail Carf00 F.2d 590, 59384
(6th Cir. 1986). Defendants offered no evidence tending to shawIiatiff failed to mitigate his damages.

Y“The Court recognizes that reinstatement is the presumptivelyetheguitable remedy in ADEA actiongl. The
Sixth Circuit has held, however, that reinstatement is not appt@pnigevery case, including a case such as this
where the plaintiff hasolund other work. Id. Moreover, Plaintiff has not requested reinstatement, nor have
Defendants presented evidence suggesting that they have offered ewiastadr that reinstatement is a viable
remedy. Seeid.
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and any other factorgertinent to prospective damages awai@gore v. Fed. Express Carg77

F.2d 1155, 1160 (6th Cir. 1985). In awarding front pay, the Court does not consider future pay
raises, nor does it apply a discount ratackson31 F.3d at 1361.

At the time of trial, Plaintiff was earning $65,00ft Fitzgerald’'s approximately
$14,850.00 less than his salary at the time he resigned from the Gtamdiff was promoted to
casino administrator at Fitzgerald’'s and promoted again to his curreiibppassistant table
games shift managerAs discussed above. Plaintiff has received periodic pay raises during his
time at Fitzgerald’s Defendants prested no evidence that Plaintiff has intentionally limited his
income. To the contrary, Plaintiff testified that he had submitted seven resomieigter
paying jobs. Plaintiff testified that he intended to work in his position at the Grandcagaetil
seventy-two.

Plaintiff was fifty-eight at the time of his tenination and was sixtgne at the time of
trial, which would entitle hima elevenyears of front pay. Plaintiff is therefore entitled to a
front pay avard in amount of $163,350.00 (3&karsof front pay x $14.850.0@lifference in
annual salary).

iii.  Liquidated Damages‘?

A plaintiff is entitled to recover liquidated damages for “willful” violation of the ADEA

29 U.S.C. § 626(b). Liquidated damages are recoverable in an amount equahwa@itheof

back pay. Wheeler 937 F.2d at 1164The Sixth Circuit has held that “willful” violations of the

2pjaintiff's complaint seeks compensatand punitive damages. (D.E. J1Plaintiff is not entitled to recover
punitive damages under the ADE&See?9 U.S.C. 8§88 216(b), 626(bkhimeyer v. Nevada Sys. of Higher E855
F.3d 1051, 1059 (9th Cir. 2009). The Court construes Plaintiff's cfampunitive damages as a claim for
liquidated damagesSeeTrans World Airlines, Inc. v. Thurstpd69 U.S. 111, 128 (1985) (“[L]iquidated damages
are punitive in nature.”).
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ADEA are those that occur where “the employer knew or showed reckless disfeg#ne

matter of whether its conduct was prohibited by the ADEArans World Airlines, Ing.469

U.S. at 128. In such cases, an employer may avoid a liquidated damages awardriy tsladw
it had a good faith and reasonable basis for believing that its conduct was nottiorvioidhe
ADEA. Id. at 128 n.22

Plaintiff testified that he was instructed to change a good performance evaluation into a
poor performance evaluation foretlpurpose of placing Tam on an actidanp Plaintiff, Tam,
and Blaydehad all worked at the casino since it opened or shortly thereaftl were members
of the protected class. Plaintiff, Tam, aBlhyde were each replaced ypounger individuad.
Although Pilant and Youngestified that these actions were taken without regard to age, the
Court findsthatthese witnesses were not ciddi

The preponderance of the evidence in this caggports the conclusion that, upon
acquiring the Grand, Defendants implemented policies and procedures aimed at praviding
pretext for the termination of Plaintiff and other employees who fell witierclass protected by
the ADEA. The Court finds thaPlaintiff's terminationwasmotivated, not by hisorwarding of
an email but by his age and his salart a minimum, Defendants acted witbckless disregard
for whether their conduct violated thdO&EA. As such, Plaintiff is entitled to recover liquidated
damages for Defendants’ willful violation of the ADEA in an ambequal to his back pay
award
V. CONCLUSION

Based on the foregoing, the Court finttg Plaintiff John Branson It is hereby

ORDERED that Defendants pay to Plaintiff back pay in the amoui®98,006.71front pay in

17



the amount 0f$163,350.00and liquidated damages in the amoun®$®9,006.71 Plaintiff is
entitled to a total judgent in the amount 0$361,363.42 Pursuant to 29 U.S.C. § 216(b),
Plaintiff, as the prevailing party, may file a motion with the Court for attosnfes and costs
supported by proper damentation within fifteerdays of the entry of this order. [R@eidants
shall have fifteerdays following the filingof Plaintiff's motion to respond. Judgment shall be
entered accordingly.

IT 1S SO ORDERED this the3™ day of June, 2011.

s/Bernice B. Donald

BERNICE B. DONALD
UNITED STATESDISTRICT JUDGE
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