
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF TENNESSEE

WESTERN DIVISION

GENA KILGORE-WILSON,

Plaintiff,

v.

HOME DEPOT U.S.A. and ZEP, INC., 

Defendants.

  Case No. 2:11-cv-02601-JTF-cgc

ORDER OVERRULING PLAINTIFF’S OBJECTIONS
(DOCKET ENTRY 42)

ORDER ADOPTING MAGISTRATE JUDGE’S REPORT AND RECOMMENDATIONS
(DOCKET ENTRY 39)

AND
ORDER DENYING PLAINTIFF’S MOTION TO STRIKE

(DOCKET ENTRY 28)

On March 19, 2012, Plaintiff Gena Kilgore-Wilson filed a motion to strike the

affirmative defenses of Defendant Zep, Incorporated (“Zep”).  (Docket Entry (“D.E.”) 28.)  By

order issued March 22, 2012, United States District Judge Jon Phipps McCalla referred the

motion to United States Magistrate Judge Charmiane G. Claxton for determination. (D.E. 30.) 

On March 28, 2011, Defendant Zep filed a response in opposition to Plaintiff’s motion. (D.E.

31.)

A hearing was held on April 16, 2012.  (D.E. 36.)  On April 20, 2012, Magistrate Judge

Claxton filed a Report and Recommendation recommending that Plaintiff’s motion to strike be
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denied.  (D.E. 39.)  On May 5, 2012, Plaintiff filed a motion for review which the Court

construes as Plaintiff’s objections to the Report and Recommendation. (D.E. 42.)

The district court has appellate jurisdiction over any decision the magistrate judge issues

pursuant to such a referral. 28 U.S.C. § 636(b); Fed. R. Civ. P. 72. The standard of review

applied by the district court depends on the nature of the matter the magistrate judge considers. If

the magistrate judge’s order addresses a dispositive motion or prisoner petition, the district court

should engage in de novo review of all portions of the order to which specific written objections

have been made. 28 U.S.C. § 636(b)(1)(A); Fed. R. Civ. P. 72(b)(3); United States Fid. & Guar.

Co. v. Thomas Solvent Co., 955 F.2d 1085, 1088 (6th Cir. 1992).

A de novo review requires the reviewing court to reconsider the matter in its entirety,

without granting any weight or consideration to the lower court’s decision. “The district judge

may accept, reject, or modify the recommended disposition; receive further evidence; or return

the matter to the magistrate judge with instructions.” Fed. R. Civ. P. 72(b)(3).  De novo review

in these circumstances requires review of Defendant’s answer and the applicable law.

Defendant Zep’s affirmative defenses are:

FIRST DEFENSE

Plaintiff fails to state a claim against these Defendants upon which relief

may be granted.

SECOND DEFENSE

Defendants admit the allegations contained in paragraph 1 of the

Plaintiff’s First Amended Complaint.



1 As a threshold matter, Zep argues that Plaintiff failed to file the Motion to Strike within twenty-one
days of the filing of the Answer in accordance with Rule 12(f) of the Federal Rules of Civil Procedure. While Zep is
correct that Plaintiff’s motion is untimely, Rule 12(f) further allows the Court to consider the adequacy of the pleadings
“on its own” with no time limitation. Fed. R. Civ. P. 12(f)(1). “This grant of judicial discretion has been interpreted to
allow the district court to consider untimely motions to strike . . .” Deluca v. Blue Cross Blue Shield of Michigan, 2007
WL 1500331, at *1 (E.D. Mich. 2007) (quoting United States v. Lot 65 Pine Meadow, 976 F.2d 1155, 1157 (8th Cir.
1992)). On this basis, the Court elects to consider the merits of the motion.
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THIRD DEFENSE

As an Affirmative Defense, these Defendants would assert the doctrine of

comparative fault and more specifically would assert that the Plaintiff clearly

committed numerous acts of megligence including placing her hands into a

substance clearly marked wwith the warning that states “Danger” (emphasis not

added) “CAUSES EYE, SKIN AND MUCOUS MEMBRANE BURNS”.

FOURTH DEFENSE

As an Affirmative Defense, these Defendants would assert that the

Plaintiff failed to mitigate her damages.

FIFTH DEFENSE

As an Affirmative Defense, these Defendants would rely on all defenses

available to it under the Tennessee Products Liability Act, Tennessee Code

Annotated Section 29-28-101 thru 29-28-108.

(D.E. 25 at 4.)

Magistrate Judge Claxton’s Report and Recommendation analyzed the applicable law

and motion to strike stating:

The sole issue presented in the instant motion is whether Zep’s affirmative
defenses should be stricken under Rules 8 and 12 of the Federal Rules of
Civil Procedure.1 It is “well established that the action of striking a
pleading should be sparingly used by the courts. It is a drastic remedy to
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be resorted to only when required for purposes of justice.” Brown &
Williamson Tobacco Corp. v. United States, 201 F.2d 819, 822 (6th Cir.
1953)(internal citations omitted).

In Del-Nat Tire Corporation v. A to Z Tire & Battery, Incorporated, this Court set forth

the pleading requirements and the grounds for striking insufficient defenses under Rules 8 and

12:

A “court may order stricken from any pleading any insufficient defense or
any redundant, immaterial, impertinent, or scandalous matter.” Fed. R.
Civ. P. 12(f). Rule 8(a) provides that a pleading that states a claim for
relief must contain “a short and plain statement of the claim showing that
the pleader is entitled to relief.” Fed. R. Civ. P. 8(a). Rules 8(b) and (c)
provide that, in responding to a pleading, a party must “state in short and
plain terms its defenses to each claim asserted against it” and “a party
must affirmatively state any avoidance or affirmative defense.” Fed. R.
Civ. P. 8(b)(1)(A) & (c).

No. 2:09-cv-02457-JPM-tmp, 2009 WL 4884435, at *1 (W.D.Tenn. Dec. 8,

2009).

The Del-Nat court further discussed the impact of the Supreme Court’s recent decision in

Bell Atlantic Corp. v Twombly, 550 U.S. 544 (2007), on the pleading requirements:

In Twombly, the Supreme Court explained that a complaint must state
sufficient facts to show not just a possible claim for relief, but a
“plausible” claim of relief. Thus, in order for a complaint to survive a
motion to dismiss under Rule 12(b)(6), the complaint must contain
sufficient facts to demonstrate a plausible claim, or that from the facts
alleged there is a “‘reasonably founded hope’ that a plaintiff would be able
to make a case.”

Del-Nat, 2009 WL 4884435, at *2 (citations omitted).

The Del-Nat court stated that the Sixth Circuit Court of Appeals had not addressed the

issue of whether the requirements of Twombly apply to the pleading of an affirmative defense

and that the district courts have reached different conclusions on this question. Del-Nat, 2009



2 Although the Sixth Circuit has not resolved this question, this Court has acknowledged that the Sixth
Circuit has discussed in general whether a heightened pleading standard exists for affirmative defenses. Clint Damron
v. ATM Central, LLC, No. 1:10-cv-01210-JDB-egb, 2010 WL 6512345, at *2 (W.D. Tenn. Oct. 29, 2010) (citing
Montgomery v. Wyeth, 580 F.3d 445, 468 (6th Cir. 2009)). Specifically, the Sixth Circuit has stated following the
decisions in Twombly and Ashcroft v. Iqbal, 556 U.S. 662 (2009), that “[t]he Federal Rules of Civil Procedure do not
require a heightened pleading standard for . . . defense[s].” Montgomery, 580 F.3d at 468. The Montgomery court further
reasoned that Rule 8(b)(1) provides merely that “[i]n responding to a pleading, a party must . . . state in short and plain
terms its defenses to each claim” and that Rule 8(d)(1) requires that averments in pleadings be “simple, concise, and
direct,” and that [n]o technical form is required.” Id.
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 WL 4884435, at *2 (compiling cases); Snow, 2011 WL 3211651, at *2 n.9.2 Further, it does not

appear that the Sixth Circuit has resolved this issue to date.

Despite this unsettled area of law, both the Del-Nat and Snow courts agreed that it is not

necessary to resolve the question of whether Twombly applies to affirmative defenses when the

affirmative defenses would either meet or fail either standard. Id. Thus, even assuming,

arguendo, that Twombly applies to affirmative defenses, the Court recommends that Zep’s

affirmative defenses sufficiently meet that standard. While Zep’s affirmative defenses may lack

specific factual details, they provide Plaintiff with “fair notice of the defense that is being

advanced” and “the grounds for entitlement to relief.” Del-Nat, 2009 WL 4884435, at *2

(quoting Frank Stoffels ex rel. SBC Tel. Concession Plan v. SBC Commc’ns, Inc., No.

05-CV-0233-WWJ, 2008 WL 4391396, at *1-2 (W.D. Wis. Sept. 25, 2008). This is particularly

true for Zep’s pleading of comparative fault, which specifically sets forth that Plaintiff

committed “numerous acts of negligence including placing her hands into a substance clearly

marked with the warning that states ‘Danger’ . . . [and] ‘CAUSES EYE, SKIN AND MUCOUS

MEMBRANE BURNS.” (Def.’s Answer at 4) (emphasis in original).

The Court’s recommendation that Zep’s pleading of its affirmative defenses comports

with Rules 8 and 12 is further supported by the Sixth Circuit’s decision in Montgomery, where,

post-Twombly, the Sixth Circuit held that the defendants sufficiently pleaded the statute of

repose and the other statutory affirmative defenses under the Tennessee Products Liability Act



3 The defendants’ answer in Montgomery stated that the plaintiff’s “causes of action are barred in whole
or in part by the applicable statutes of limitations and repose” and listed in their affirmative defenses the “defenses of
the Tennessee Products Liability Act,” which includes therein a codification of the statute of repose at Tennessee Code
Annotated Section 29-28-103. 580 F.3d at 467-68.
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with a simple and concise statement raising the affirmative defenses. Montgomery, 580 F.3d

at467-68.3 Thus, Montgomery strongly bolsters a finding that Defendant’s statutory defenses,

also under the Tennessee Products Liability Act, are sufficiently plead to provide fair notice. As

to Zep’s other affirmative defenses of failure to state a claim, comparative fault, and failure to

mitigate, the Court finds no reason under Sixth Circuit precedent that these should be subjected

to any different level of scrutiny than utilized in Montgomery.

Finally, this Court has held that affirmative defenses should not be stricken as insufficient

unless they are “‘so unrelated to the plaintiff’s claims as to be unworthy of any consideration as

a defense and that their presence in the pleading throughout the proceeding will be prejudicial to

the moving party.’” Damron, 2010 WL 6512345, at *1 (quoting 5C Wright & Miller 3d § 1380).

Otherwise stated, “‘if it is impossible for defendants to prove a set of facts in support of the

affirmative defense that would defeat the complaint, the matter must be stricken as legally

insufficient.’” Snow, 2011 WL 321651, at *2 (quoting Williams v. Providnt Inv. Counsel, 279 F.

Supp. 2d 894, 906 (N.D. Ohio 2003)). This question depends upon the pleadings in each

particular case, as “what constitutes an insufficient defense under Rule 12(f) depends upon the

nature of the affirmative pleader’s claim for relief and the particular defense that is in question.”

Snow, 2011 WL 321651, at *2 (quoting 5C Wright & Miller 3d § 1381).

Plaintiff has not alleged how Zep’s affirmative defenses of failure to state a claim,

comparative fault, failure to mitigate, and its affirmative defenses under the Tennessee Products

Liability Act are unrelated in any way to her claims; on the contrary, these defenses appear to the



4 Although Plaintiff additionally has asserted claims of strict liability against Zep for product defect and
failure to warn, the Court need not address for purposes of this motion whether Defendants may maintain all of its
affirmative defenses against strict liability claims.

5 Plaintiff filed a Request for Permission to File Reply to Defendant’s Response to Plaintiff’s Motion
to Strike (D.E. #35), in which she sought to file a reply to raise issues of equitable estoppel and the “doctrine of ‘clean
hands’” based upon the issue that Zep “admitted via e-mail that the affirmative defenses complained of by Plaintiff were
in fact deficient and further that Defendant would correct the deficiencies by March 30, 2012.” (Pl.’s Reply at 1). In a
separate Order, the Court denied Plaintiff’s motion, as Plaintiff did not attach the proposed “Exhibit A” that served as
the basis for the proposed reply, did not make “Exhibit A” part of the record at the hearing, and as the Court did not
believe the proposed reply would affect the recommendation on the underlying motion.
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Court to be standard affirmative defenses to Plaintiff’s negligence action.4 In addition, Plaintiff

has not alleged how she is prejudiced by the inclusion of these defenses, and the Court is not

aware of any such prejudice. Accordingly, the Magistrate Judge recommends that Zep’s

affirmative defenses should not be stricken for failure to comply with Rules 8 and 12 of the

Federal Rules of Civil Procedure.5

(D.E. 39 at 3-7.)

Plaintiff contends that Magistrate Judge Claxton erred in ruling that Twombly does not

apply to Defendant Zep’s affirmative defenses.  (D.E. 42 at 4.)  After a de novo review of the

record and the applicable law, the Court overrules Plaintiff’s objections and adopts the

Magistrate Judge’s Report and Recommendation.  Plaintiff’s motion to strike is DENIED. 

IT IS SO ORDERED this 13th day of September, 2012.

BY THIS COURT:

/s/John T. Fowlkes, Jr.        
JOHN T. FOWLKES, JR.
United States District Judge


