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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEEE
WESTERN DIVISION

NATIONAL BANKERS TRUST CORP.,
Plaintiff,
V.

PEAK LOGISTICS, LLC,
SUMMITT TRUCKING LLC,
PACER TRANSPORTATION
SOLUTIONS INC,,
ZAPPOS.COM, INC., and
DECKERS OUTDOOR, INC,,

No. 12-2268

)

)

)

)

)

)

)

)

)

)

)

)

)

Defendants. )
)

and )
)

PEAK LOGISTICS, LLC, )
)

Third -Party Plaintiff, )

)

v. )
)

ANDY TRANSPORT, INC., )
)

)

Third -Party Defendant.

ORDER GRANTING IN PART AND DENYING IN PART ANDY’S MOTION
FOR PARTIAL SUMMARY JUDGMENT

Before the Court is ThirgParty Defendant Andy Transport, Inc.’s (“Andy”) Motion for
Partial Summary Judgment as to Peak Logistics, (IRgak”) and Summitt Trucking LLC’s
(“Summitt”) Claims, filed June 12, 2014 (D.E. # 178). Peak filed a Response in Opposition to
the Motion (D.E. # 179), to which Andy filedReply (D.E. # 183). Futhermore, on October 2,

2014, National Bankers Trust (“NBT”) filed its Notice of Joinder in Andy’s iglot(D.E. #
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194), to which Peak filed yet another Response (D.E. # 199Qr the reasons stated below,

Andy’s Motion for Partial Summary JudgmenG&ANTED IN PART, DENIED IN PART .

BACKGROUND

The thirdparty litigation at issue stems from original litigation filed R8T against
Defendants, including Peak. Peak then filed a 4pady complaint against Andy (D.E. # 37),
and Andy answered and counterclaimed against Defendants, includingrite8lummit(D.E. #

50)! Andy seeks summary judgment on several issues in Peak’sHdritgl Complaint: (1)
whether Peals entitled to its alleged lost profjt&) whether Andy must indemfy Peakfor the
litigation; and (3 whether Peak may recover for dyis alleged fraudulent misrepresentation
and negligence.

NBT is engaged in the business of factoring for motor carriers. (Pl.’9IC@im). NBT
purchases its clients’ accounts recbieaat a discount and takes a security interest in its clients’
assets to secure the purchase pride. ( 15). NBT remits a portion of the purchase price,
known as the “advance rate,” at the time of purchase, reserving a portion ofdhasguprice
further security. Ifl. 1 16). NBT releases the reserved funds to its clients once the shipper pays
the account. I€. § 17). One such client was Andy. On August 15, 2011, NBT and Andy
entered into a factoring agreementd. § 18). In October 201BPeak and Andy entered into a
Broker-Carrier Agreemen(‘Agreement”) (Andy’s Statemenbdf Undisputed Facts ).l This
AgreementbetweenPeak and Andy is the subject of Peak’s claims against Andy and Andy’s

counterclaims against Peak.

! Throughout this Order, the Court refers only to Peak as thenoeing party. Andy
claims that Summitt is the altego of Peak, and thus Summitt’s alleged liability is based solely
on the actions of Peak.



Andy’s relationship with NBT, on the other hand, is governed by the parties’ factoring
agreement. Under the factoring agreement, Andy sold at least some of itabieseiv
including accounts that Peak owed to Arep NBT. (Joint Response to Mofor Partial
Summ. J. 3) The factoring agreement gave NBT, as assignee, the right to collect eastat |
some Andy’s open accounts, although the parties dispute the number of accounts actually
purchased. NBT notified Peak of its purchase of the accounts from Andy, triggeady’$
obligation to pay NBTwhat it originally owed Andy.

On November 23, 2011, and January 5, 2012, Andy hauled two separate loads of
Defendant Zappos.com’s (Zappas)oes—Iloadsrokered by Peak.(Id.). Both were stolen.

(Id). Peak claims that aftéhe first theft, it communicated to Andy, in writing and verbally, that
Peak would requirenplementation ofidditional security measures on Zappos loads to prevent
future losses. (Peak’s Thiflarty Compl. § 12). Andy, Peak claims, did not implement or
follow those additional measures, despite assuring Peak that it would dd.gp13-19). Andy
continued to carry the loads until the second thédt. 7(18).

Andy states that its insurer paid $250,000.00 on each of the two thefts, but that Peak had
to pay $82,333.45 in excess of Andy’s insurance covera@ee {d.] 20). While Andy’'s
insurance claims were still pending, Peak began withholding payment on its opensiwitice
Andy, which affected both Andy and NBT. Peak continues to assert a rigletadf for the
cargo lossand for the loss of business that it claims it incurred as a result of Andy’s alleged
breach of theBroker-Carrier Agreement (Id. § 28. The alleged loss of business stems from
Peak’s claim that Pac@ransportation Systesninc. (“Pacer”stopped doing business with Peak

after the cargo theftsWhen NBT did not receive payment on the factored receivables, it sued

% The parties dispute how many invoices that Andy sold or assigned to NBT as abmpare
to how many invoices served as collateral in which NBT took a security interest.
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Peak on sworn account for $187,600.00. (Pl.’'s Compl. T 44). Peak then broughtpartyird
complaint againsAndy, and Andy counterclaimed against the Defendants/ARarty Plaintiffs,
including Peak. The Court granted in part and denied in part Peak’s Motion foraumm
Judgment on Andy'scounteclaims, and it does the same for Andy’'s Motion for Partial

Summary Judgment on Peak’s claims.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(a) provides that a party is entitled to summary
judgment if the moving party “shows that there is no genuine dispute as to amahfatt and
the movant is entitledo judgment as a matter of law.”In reviewing a motion for summary
judgment, the court views the evidence in the light most favorable to the nonmoving gy,
it “may not make credibility determinations or weigh the evidericeWhen the motion is
supported by documentary proof such as depositions and affidavits, the nonmoving party may
not rest on his pleadings but, rather, must present some “specific facts shuoatitigete is a
genuine issue for trial® It is not sufficient “simply [to] show i there is some metaphysical
doubt as to the material facts.These facts must be more than a scintilla of evidence and must

meet the standard of whether a reasonable juror could find by a preponderdreewtiénce

% Fed. R. Civ. P. 56(a)ee Celotex Corp. v. Catrett77 U.S. 317, 322 (198@Fastham
v. Chesapeake Appalachia, L.L.Z54 F.3d 356, 360 (6th Cir. 2014).

* Matsushita Elec. Indus. Co. v. Zenith Radio Cof#5 U.S. 574, 587 (1986).
® Laster v. City of Kalamazo@46 F.3d 714, 726 (6th Cir. 2014).
® Celotex 477 U.S. at 324.

" Matsushia, 475 U.S. at 586.



that the nonmoving party is enéd to a verdick. When determining if summary judgment is
appropriate, the Court should ask “whether the evidence presents a sufficientedngsngreo
require submission to a jury or whether it is so-siged that one party must prevail as a matter
of law.”® In this Circuit, the nonmoving party must “put up or shut up” as to the critical issues of
the claim®® The Court must enter summary judgment “against a party who fails to make a
showing sufficient to establish the existence of an element esdentit party’s case, and on
which that party will bear the burden of proof at trid.”

ANALYSIS

|. Contractual Claims

In its third-party complaint, Peak seeks a declaratory judgment on two issues)dieith
in the BrokerCarrier AgreementPeakclaimsthat Andy breached the Agreement, and therefore
the Agreement affords Peak the remedies contained thewimdy now asks for summary
judgment as to these two issuésrst, Andy asks the court to decide as a matter oftteatPeak
is not entitled to offset payments for its alleged lost profitsSecond, Andy seeks summary
judgmenton whether the indemnity provision in the Brok&airrier Agreement requires Andy to

indemnify Peak.

8 Anderson v. Liberty Lobby, In&77 U.S. 242, 252 (1986).
%1d. at 251-52.

19 ord v. Saratoga Capital, Inc920 F. Supp. 840, 847 (W.D. Tenn. 1995) (ci@Bieet
v. J.C. Bradford & Cq.886 F.2d 1472, 1478 (6th Cir. 1989)).

11 Celotex 477 U.S. at 322.



A. Applicable Law
1. Carmack Amendment

In its Notice of Joinder in Andy’s Motion for Partial Summary Judgment, NBliesrg
that Peak’s commalaw claimsagainst Andyare preempted by federal law under the Carmack
Amendmentto the Interstate Commerce Aathich governs shipperdliability to carriersfor
damage to or lossfdnterstate shipments Indeed, this Court has held that the Carmack
Amendment preemptshippers’state commottaw suits against interstate commercial carriers of
property’® The Carmack Amendment, in an attempt to “relieve shippers of the burden of
seaching out a particular negligent carrier from among the often numerousdraiedling an
interstate shipment of goods!” imposes absolutéability on acarrier for the “actual loss or
injury to the property” sustained in tran§it NBT assertsthen,that Peak may recovemly
actual damagesom Andy undeifederal law, rather than consequentiamagedike its alleged

loss of business.

1249 U.S.C. § 1206, seeUPS Supply Chain Solutions, Inc. v. Megatrux Transp., Inc.
750 F.3d 1282, 12886 (11th Cir. 2014). Neither party has alleged that the shipment was
purely intrastate.

13 Racing Head Serv., LLC v. Mallory Alexander Int'l Logistit®. 092605STA-tmp,
2012 U.S. Dist. LEXIS 6713, at *54 (W.D. Tenn. Jan. 20, 2012) (cWiQ. Lawson & Co. v.
Penn Cent. Co456 F.2d 419, 421 (6th Cir. 1972)).

4 Reider v. Thompsoi339 U.S. 113, 119 (1950).

1549 U.S.C. § 14706(a)(13eeCamar Corp. v. Preston Trucking C@21 F.3d 271, 277
(1st Cir. 2000).NBT also notes that “[a] Carmack claim does not absolutely preclude recovery
of special or consequential damages” and then embarks on a discussion of keoariddg
foreseeabilityof such damages as the Court does below.

6



Federal preemption is an affirmative defeh$terefore Andy and NBT bear the burden

of proof!’

The Carmack Amenmdent preempts shippers’ commiaw claims against carriers,

but federal courthave labored over the issue of whetbeokers claims against carriers are
likewise preempted? In Excel, Inc. v. Southern Refrigerated Transptie District Court for

the Southern District of Ohiadetermined that the Carmack Amendment did ingpliedly
preempt a broker’'s bread-contract claim against a carri€r. The court held that a “master
agreement” between the broker and the carrier, much like the Boakaer Ageement in this
case, “falls outside of the shippearrier relationship and outside the preemptive field of the
Carmack Amendment® It also noted that the agreement was “a negotiated contract that

establish[ed] an ongoing business relationship betwephisdwated parties,” and that the

agreement “did not focus on shipping undebilh of lading,” the instrument that establishes

18 Brown v. Earthboard Sports USA, Ind81 F.3d 901, 913 (6th Cir. 2007). The failure
to affirmatively raise preemption does not necessarily result in waWeore, Owen, Thomas &
Co. v.Coffey 992 F.2d 1439, 1445 (6th Cir. 1993). While it may not be too late to raise the
preemption issue in the summary judgment phaselley v. Am. Home Mortg. Servicing Inc.
No. 3:10-1108,2012 U.S. Dist. LEXIS 165588, at+8 (M.D. Tenn. Nov. 20, 2012), NBFnot
Andy—nhas raised the defense late in the proceedings. Nevertheless, the Court will thé&e u
argument afteit gave Peak an opportunity to respond.

17 Brown 481 F.3d at 913.

18 SeeExel, Inc. v. S. Refrigerated Transp., Ifdo. 2:10cv-994, 2014 U.S. Dist. LEXIS
119024, at *13 (S.D. Ohio Aug. 26, 2014) (citing several cases with different holdings on the
issue).

19 Excel, Inc. v. S. Refrigerated Transp., Ji¥o. 2:10cv-994, 2012 U.S. Dist. LEXIS
104740, at *15 (S.D. Ohio July 27, 2012). The Court noted preliminarily that the Carmack
Amendment does not expressly preempt state law claims by broéeed.*12.

201d. at * 15.



liability under the Carmack Amendmefit In other words, the broker’s claims were distinct
from claims that the Carmack Amendméntends to preempt.

In Andy and Peak’s BrokeCarrier Agreement, the partiepecify that the “Carrier
assumeghe liability of a carrier pusuant to the Carmack Amendment . . . for loss, delay,
damage to or destruction of any and all of Customer’s googroperty while under Carrier’s
care, custody or controf? But just after this recitation, the Brok€arrier Agreement also
clarifiesthat he “Carrier shall be liable torBker for all economic loss, including consequential
damages thaare incurred by Broker or the Customer for any freight loss, damage or delay
claim”?® Such language persuades theuf that the Carmack Amendment's limitation of
liability for carriers does not preempt Peak’s contractual clainifioseclaims are based on
Peak’s independentand once-ongoingrelationship with one of itsbusiness partnersa
relationship defined by the Brok&arrier Agreement and agreed to by ArfdyAndy has made
no allegation that Peak is simpmnforcing the shipper’s claims assigneginstead, Peak seeks
damages for its own loss of business. As another District Court has expsspadhte claims
based on brokerarrier contractglo not raise the concemddressed by Carmadiability: a
carrier will notbe “placed in the untenable position of having to determine yishtliability

may be in many jurisdictions witkiffering laws™ because “parties to the contracts may

reasonably expect that their contracts will be interpreted consistenthhebyawv of the

2L 1d.; see49 U.S.C. § 1706(a)(1) (providingecovery “under the receipt or bill of
lading”).

22 Broker-Carrier Agreement 1 9.
2 1d.

24 See Intransit v. Excel N. ArRd. Transp, Inc., 426 F. Supp. 2d 1136, 114D. Or.
2006).



jurisdiction in which the contract was madé> Having determined that the Carmack
Amendment does not preempt Peak’s contractual claims, the Court must decide whish sta
law applies to such claims.
2. Choice of Law

Both the lost profits issue and the indemnity issue racted inthe BrokerCarrier
Agreement, a contract between the two parties. The B@&eter Agreement calls for the
application of Indiana law in the event of a dispute related to the agreement. A tedeta
sitting in diversity applies the choice of law rules of the forum $faffennessee courts follow
the rule oflexi loci contractus the law of the state in which the contract was executed is
presumed to be the applicable law, “abseobntrary intent.?” Furthermore, a choiesf-law
provision in the BrokeCarrier Agreement calls for the application of Indiana law. Tennessee
courts will honor a contractual chotoé-law provision “if the state whose law is chosen bears a
reasonable relation to the transaction and absent a violation of the forummiatEpolicy.®

Here, neither party objects to the application of Indiana kawg Indiana is the place of

contracting. Thus, Indiana substantive law applies to the claims.

% Transcorr Nat'l Logistics, LLC v. Chaler CorpNo. 1:08cv-00375, 2008 U.S. Dist.
LEXIS 104472, at *7-8 (S.D. Ind. Dec. 19, 2008) (quotimgansit, 426 F. Supp. 2d at 1141).

%6 Montgomery v. Wyeft580 F.3d 455, 459 (6th Cir. 2009).

2" Messer Griesheim Indus. v. Cryotech of Kingsport,, 1881 S.W.3d 457 (Tenn. Ct.
App. 2003) (citingOhio Cas. Ins. Co. v. Travelers Indem. C43 S.W.2d 465, 467 (Tenn.
1973)).

28 Bright v. Spaghetti Warehougsso. 03A019708-CV-00377,1998 Tenn. App. LEXIS
286, at *13 (Tenn. Ct. App. Apr. 29, 1998kiting Arcata Graphicsv. Heidelberg Harris 874
S.w.2d 15, 27 (Tenn. Ct. App. 1993)).



B. Analysis
1. Lost Profits
Peak’s claim for lost profits stems from the loss of cargo while in Anllgfsls. Peak
alleges that it sustained “damages to business reputation, lost profits, andooibeguential
damages as a result of Andy’s acts and omissiths&ndy seems taefer to this group of
damages collectively asast profits.” It is a group of damages thalate to Peak’s alleged loss
of business with Pacer, its former clienEssentially, Andy asks the Court to determine as a
matter of law (1) that the Agreemedbes not provide for such damages, andtlia} such
damages were not foreseeablndy does not concede that it breached the Agreement; however,
for the purposes of this section, the Cassumes that Andy did breach the Agreement.
At issue is thenterpretation of paragraph 9 of the BroKaarrier Agreement. In the
Agreement, Andy is the “Carrigrand Peak is the “Broker”
Carrier shall pay to Broker, or allow Broker to deduct from the
amount Broker owes Carrier, Customer’s full actual lossttier
kind and quantity of commodities so lost, delayed, damaged or
destroyed. Carrier shall be liable to Broker for all economic loss,
including consequential damages that are incurred by Broker or the
Customer for any freight loss, damage or delay cf&im.
First, Andy argues that paragraph 9 of the BraBarrier Agreement does not permit recovery of

economic loss “as a result of Peak losing brokerage business.” Peak, on the otharguasd,

that such consequential damages are expressly provided for in the Agreement.

29 peak’s ThirdParty Compl. 1 24.
30 BrokerCarrier Agreement ¥ 9.
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The interpretation of a contract is geally a question for the couttand “[tflhe ultimate
goal of any contract interpretation is to deterntime intent of the parties at the time that they
made the agreement?” Indiana courts read the plain language of the contract in context,
“construing it so as to render each word, phrase, and term meaningful, unambiguous, and
harmonious with the whol&®® If a reasonable person could find that the coniisastibject to
more than one interpretation, thiers ambiguousandthe Court must look to the evidence of the
parties’ intent? Thereis no qestion thaparagraph 9 of the Agreemeaaitows Peak t@ecover
some sort of‘consequential damagesfter a breach The real question is whether those
“consequential damages” include only economic losses from the sale of the cargedhat
actually stolen, or whether they include economicds$som Peaks alleged lostbrokerage
businessvith Pacer

Andy bases its construction of the Agreement on foreseeability. It attatabeé parties
did not intend for “consequential damages” to include Peak’s loss of business withétatese
such damages were not foreseeaslethe time of contracting Generally, onsequential
economic los$'may include lost profits and loss of goodwill or business reputaffonBut

Indiana courts follow the rule dfladley v. Baxendalén limiting consequential damages to

31 Clyde E. Williams &Assocsy. Boatman375 N.E.2d 1138 (Ind. Ct. App. 1978) (citing
Ebert v. Grain Dealers Mut. Ins. G803 N.E.2d 693, 698 (Ind. Ct. App. 1973)).

%2 Citimortgage, Inc. v. Baraba®75 N.E.2d 805, 813 (Ind. 2012).

33 1d. (citing Trustcorp Mortg. Co. v. Metro Mortg. Go867 N.E.2d 203, 213 (Ind. Ct.
App. 2007)).

341d.

% Black’s Law Dictionary 531 (9th ed. 2009).
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reasonhly foreseeable economic lossBgherefore, ietheror not Peak may actually recover
for the consequential damagesi@mandss a question of foreseeabilityVhile the language of
the contract itself sheds light on the parties’ intentimnallow consequential damag@s“the
guestion of whether the injury suffered was a natural and proximate result ofyfa]daach
which can fairly be said to have been within the contemplation of the parties ainth the
contract was enterdis a] question[] of fact to be resolved by the july? While Andy claims
that two stolen truckloads were completely unforeseeable and that ihbdadchowledge of
Peak’s relationship with Pacet’ ajury will have todetermine factually,“whetherthe damages
suffered were within the contemplation of the partf®s.Andy’s Motion for Partial Summary
Judgment on the issue of lost profitHENIED .
2. Indemnity
a. Contractual Indemnity
Andy asks the court to enter summary judgment on Peak’s indemnity claim.rdkes-B

Carrier Agreement’smdemnity provisiorstates the following:

%3See Johnson v. Scandia Assof$7 N.E.2d 24, 31 (Ind. 1999) (citin§trong V.
Commercial Carpet Cp322 N.E.2d 387, 391-92 (1975)).

37 ViaStart Energy, LLC v. Motorola, IncNo. 1:05cv-1095, 2006 U.S. DistLEXIS
78331, at *14-15 (S.D. Ind. Oct. 26, 2006).

3 Strong 822 N.E.2d at 39gemphasis addep$ee also Wilson v. Kauffma296 N.E.2d
432, 437 (Ind. Ct. App. 1973)(“Strictly speaking the interpretation of the contract is not
submitted to the jury insofar as the question is one of construction and a question of law, but, th
facts on which that construction rests must be determined by the jury.”).

39 ApparentlyNBT and Pealalso believd, evenafter the first theftthat“the second theft
was not foresee#” (Mem. in Supp. of Joint Mot. for Summ. J. as to Andy’s Counterclaims
11, ECF No. 1641). Peakargues, howevethat this statement did not involve forese&gbof
lost profits. (Joint Response to Mot. for Summ. J. 6 n.1, ECF No. 179).

0 Strong 822 N.E.2d at 392 n.2 (cititgadley v. Baxenda)€1854) 156 Eng. Rep. 145).
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[Andy] shall defend, indemnify, and hold [Peak] harmless from
and agaist all loss, liability, damageclaims, fines, costs or
expenses, including attorney’s fees, arising out of or in any way
related to (i) the performance of services pursuant to this
Agreement and (ii) the performance or breach of this Agreement,
by [Andy], its employees or independent contractors working for
[Andy] (collectively, the “Claims”), including, but not limited to,
Claims for or related to personal injury (including death), property
damage and Carrier's possession, use, maintenance, custody or
operation of the Equipment.

Peak claims that it should be indemnified for its attorney &eesslosses for the suit brought by
NBT against Peak Under Indiana law, “indemnification clauses are strictly constru€dtize

intent to indemnify must be stated in clear and unequivocal téfmdrdiana courts use the
standard rules of contract construction in interpreting indemnity provisions, and such
interpretation is a question of lat#.

Generally, there are two types of indemnification coverage: -dady coverage and
third-party coverag. Under Indiana law, it is “the general understanding” that indemnification
clauses cover thirgarty liability.*® In other words“indemnity is a form of compensation in
which a first party is liable to pay a second party for a loss or damagecitredsparty incurs to

"4 Here, the Court agrees with Andy that the indemnity provision above is

a third party.
ambiguous as to whether it applies to fpatty claims. As inL.H. Controlsv. Custom

Conveyor there is no plain language in the provision “clearly and unambiguously stating” that

*1 Fresh Cut, Inc. v. Fazli650 N.E.2d 1126, 1132 (Ind. 1995) (citilson Leasing Co.
v. Gadberry 437 N.E.2d 500, 501 (Ind. Ct. App. 1982)).

“2L.H. Controls, Inc. v. Custom Conveyor, [n@74N.E.2d 1031,1047 (Ind. Ct. App.
2012).

*31d. (citing Indianaopolis CityMkt. Corp. v. MAV, Inc.915 N.E.2d 1013, 1023 (In€.
App. 2009)).

*|d. (quoting 41Am. Jur.2d Indemnity§ 1 (2005)).
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Andy is required to cover the costssociated with any cause of action asserted even by parties
to the agreement in a breach of contract action between the p&ttiédter that finding, he
Indiana courin L.H. Contols construed the agreement against the drafter and concluded that it
did not cover firsparty claims®® The Court finds that the same analysis applies to the
indemnityprovision in the BrokeDealer AgreementThus, Andy is not required to indemnify
Peakin its lawsuit againsandy.*’

Peak also claims, however, th#te indemnification provision requires Andy to
indemnify Peak in its litigation with NBT. NBT, Peak claims, is a tpadty. Indeed, NBT was
not a party to the BrokeCarrier Agreement.But Andy argues that the indemnity provision in
the Agreement does not cover Peak’s costs associated with IB#Sait since NBT is only
enforcing theiights assigned to it by Andy.

It is a “well-settled principle of contract law that a valid assignngwes the assignee
neither greater nor lesser rights than those held by the assf§reBT is “stepping into Andy’s
shoes,” and thusof the claims that NBT brings against Peak, NBT is acting as Andy. NBT
purchasd invoices representing paymemtsed byPeak to Andy, andor those invoices-the
onesownedby NBT—Andy does not have the right to recover. Instead, Andy assitgraghts
to NBT. In support of its contention that NBT is a third party, Peak contends that “Andy and

NBT have conflicting integsts.” While it is true that Andy does not control NBT’s actions,

45 d.
46 14d.

*" Peak never argues in its Response that the Court should interpret the indemnity
provision in the Brokerage Agreement as covering-pesty indemnification. Rather, it only
argues that NBT’s claims against Peak constitute-frartly litigation.

8 In re Marriage of Pettit626 N.E.2d 444, 447 (Ind. 1993).
14



Andy and NBT do not have conflicting interests as to whether NBT pays the accdBoith
parties wantPeakto pay the entire amount of invoices that they allege remain. opéese
include the invoices allegedly payable to Andy and the invoices that Andy allegettlyto
NBT. Thus, underthe specific facts of this cas@BT is a first party with respect to the
indemnity agreement. Andy’s Motion fétartial Summary Judgment as to Peak@ntractual
indemnity claims iISSRANTED.
b. Commoniaw Indemnity

Andy also seeks summary judgment on Peak’s cordaen or “implied-indemnity”
claim. Peak argues that dismissing Peak’s implied indemnity claim would betprernacause
the Court has rtauled that Peak acted wrongfully in offsetting its alleged losses. Beatalbn
Indiana law allows a party tbring an action for commelaw indemnification only “in the
absence of an express contractual or statutory right to indenihis’described in the previous
section, the parties are subjéztan indemnification provision in the BrokBrealer Agreement.
That provisiononly applies to thirgparty indemnity. Thus, in the current action, Peakust
defend its own claim for its allegddss of business Andy’s Motion for Partial Summary

Judgment as to commdaw indemnity isSGRANTED .>°

*9INS Investigations Bureau, Inc. v. L.&84 N.E.2d 566, 575 (Ind. Ct. App. 2008¢e
also 41 Am. Jr. 2dindemnity§ 20 (“The law will not imply a right of indemnity where the
parties have entered into a written contract with express indemnificatiosipre/i).

0 Andy’s Motion for Partial Summary Judgment only asks dodetermination as a
matter of law on the indemnity claims as they relatPaak’s claims for lost profits(Mem. in
Supp. of Mot. for Partial Summ. 3-4, ECF No. 178L). Thus,in this Order,the Court has not
interpreted the indemnity provision in the Brokearrier Agreement as tBeak’spayment to
Zappos for thedeficit of $82,333.45that wasallegedly absorbedafter Andy’s insurance paid
$500,000.
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[1l. Tort Claims

Peak makes two tort claims in its thijpdrty complaint. It alleges (1) that Andy
fraudulently misrepresentdd Peak that it was implementing additional security measures, and
(2) that Andy was negligent in failing to use reasonable care to prevent lossagedtmncargo
in its possession. The economic loss doctrine applies to bar both claims.

A. Choice of Law

Before the Court can analyze the substance of Peakdaims, it must determine which
state’s law applies to the clasm A federal court sitting in divsity applies the choieef-law
rules of the forum stat¥. For tort cases, Tennessee follows the “most significant relationship”
approach of the Restatement (Second) of Conflict of 2Awsnder the approach, the law of the
place of injury will normally apply unless another state has a more signifedatibnship to the
occurrence and the parti&s. In analyzing the relationship, Tennessee courts take into account
several contacts listed iRestatemensection 145, which explains the guiding principles for
torts> These contacts include (a) the place wherertuey occurred, (b) the place where the

conduct causing the injury occurred, (c) the domicile, residence, nationalitye b

1 Montgomery v. Wyeft580 F.3d 455, 459 (6th Cir. 2009).

2 Messer Griesheim Indus. v. Cryotech of Kingsport,, 1h81 S.W.3d 457, 474 (Ten
Ct. App. 2003) (citingHataway v. McKinley830 S.W.2d 53, 59 (Tenn. 1992)).

®3 Other Restatement sections treat individual torts, providing a default rule for the
specific tort in question. For example, for fraud and misrepresentatiomns&48 provides that
if the misrepresentation and the action in reliance occurred in the st@te, that state’s law
applies. Restatement (Second) of Conflict of Laws § 148(1). It then prdialeas here, “if
the plaintiff's action in reliance [on the misrepresentation] took place in whale peart in a
state other than that where the false representations were made,” the forutnmsideraather
contacts.Id. 8 148(2). The Court is unaware of any Tennessee court’s treatment of section 148,
but courts appear to rely upon section 145’s general factors for most torts.

> Gov't Emps. Ins. Co. v. BloodwortiNo. M200302986C0OA-R10-CV2007, Tenn.
App. LEXIS 404, at *84 (Tenn. Ct. App. June 29, 2007).
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incorporation and place of business of the parties, and (d) the place where the rgtationshi
between the parties is center@d The Court considers all of the contacts “according to their
relative importance with respect to the particular issfie.”

First, the Court notes that the injury in questiePeak’s alleged losses as a result of
Andy’s negligenceand fraudulentnisrepresertion—occurred inindiana, which is also Peak’s
place of business. Thus, unless a different state has a more significaphsklgtito the
occurrence and the partideadianalaw will apply. The conduct causing the injgrAndy’s
alleged negligence inafling to implement security measures and its alleged fraudulent
misstatemenrt-occurred in California, Andy’s place of businesslost importantly, however,
Indiana is the place where the parties’ relationship is centér&th parties brief only Indiana
law, a recognition of the importance of this last contact. The Court thus holdadtzatal law
applies tothe tort clains, as Indiana is the state with the most significant relationship to the
parties and to the occurrence.

B. Analysis

Before even rezhing the substance of the two tort claisegligence and fraudulent

misrepresentatieathe Court examines the economic ldsstrineunder Indiana law as it did in

*> Hataway 830 S.W.2d at 59 (citing Restatement (Second) of Conflict of Laws § 145
(1971)).

°¢ Restatement (Second) of Conflict of Laws § 145 (1971).

" Although this is not a contract action, the parties’ relatignghicentered where the
parties formed the BrokeTarrier Agreemertin Indiana. Furthermore, thégreement
provides that the laws of Indiana will apply in the event of dispdiee parties’ reliance on
Indiana law as determinative of Peak’s tamnd contract claims also gives weight to the Court’s
application of the economic loss doctrirteee infraPart I11.B.

17



ruling on Peak and Summitt’'s Motion for Summary Judgm@nalthough Andy clearly sets
forth its argument that purely economic damages are barred by the econommchoise dPeak
fails to address the argument in its response. The doctrine “precludeshitity liar purely

economic loss-that is, pecuniary loss unaccompanied by any prop#aityage or personal

"9 Under Indiana law, “[ijn the context of contract disputes, the doctrine has been

injury.
phrased as requiring that where a contract exists, the contract is ttavaitdple remedy®”
1. Fraudulent Misrepresentation
Indiana hasfirmly applied the doctrine to bar recovery of economic loss when the
plaintiff sues for negligent misrepresentation, with some exceptioitshas never directly
addressed whether it would apply the doctrine to a fraudulent misrefateserclaim allegig

purely economic loss. Furthermore, “[ijn states adopting the economic loss ruts,stouggle

with the questions of if, when, and how the economic loss rule should apply to claint @uis

*8 Andy also argued that the Court should grant summary judgment on Peak’s fraudulent
misrepresentation claim because the claim is not pled with sufficient particuldihe Court
does not decide on this ground, but it does note that Andy answered Peak’s cowifiiaint
objecting to the sufficiency of its pleading unéarle 9(b). Almost two years later, Andy claims
that Peak’s complaint does not plead with particularity.

> Stender v. BAC Home Loagri¥o. 2:12cv-41, 2013 U.S. Dist. LEXIS 30353, at *10
(N.D. Ind. Mar. 6, 2013) (citingndianapolisMarion Cnty. PubLibrary v. Charlier Clark &
Linard, P.C, 929 N.E.2d 722, 727 (Ind. 20103ge also supraote 43.

®01d. (citing Thalheimer v. Halum973 N.E.2d 1145, 1151 (Ind. Ct. App. 2012)).
®1 See Indianapolidfarion Cnty. Pub. Library929 N.E.2d at 74%ee alsdBlack’s Law
Dictionary 531 (9th ed. 2009) (“Many states recognize an exception to this rule when the

defendant commits fraud or negligent misrepresentation, or when a speciahsigat exists
between the parties (such as an attocient relationship”).
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of a defendant’s fraudulent conduéf.” Under Indiana lawhowever, applying the doctrine to
the specific facts of Peak’s fraudulent misrepresentatiaim follows logically from the
doctrine’s rationale.

Peak alleges that Andy fraudulently misrepresented that it would honor additional
security procedures imposed by Peak. Peateshat it relied on Andy’s misrepresentation and
sufferedeconomicdamagesas a result Those damages include the loss that Peak absorbed
when Andy’s insurance did not cover the fidpayment of value dhe stolen loads, as well as
Peak's alleged lost profits. Botlof these losses are “economi€”pecuniary loss
unaccompanied by any property damage or personal injury (other than damage to theoproduct
service itself).®® In essence, Peak’s claim of fraudulent misrepresentatiantast claim that
coincides with Andy’s duties under the Brokearrier Agreement. In other words, Andy’s
alleged “breach” of a commedaw duty is more adequately framed as an alleged breach of the
Broker-Carrier Agreement, which is the real issue betwisenparties? Thus, the economic
losses Peak alleges “are viewed as disappointed contractual or commemighisxps” and are
barred by the economic loss doctrfie.Andy’s Motion for Partial Summary Judgment as to

Peak’s fraudulentisrepresentatioolaim isGRANTED.

®2 R. Joseph BartorDrowning in a Sea of Contract: Application of the Economic Loss
Rule to Fraud and Negligent Misrepresentation Claids Wm. & Mary L. Rev. 1789, 1790
(2000).

®3 Indianapolis-Marion Cnty. Pub. Libran®29 N.E.2d at 726.
®4 Neither party chose to brief the court on the alleged misrepresentation’s efféwt on t
Broker-Carrier Agreement, which defines the duties of the parties and states tligxDkies

Carrier Agreement “supersedes all other agreemefseBroker-Carrier Agreement  15.

® Gunkel v. Renovations, Inc822 N.E.2d 150, 154Ind. 2005) (citihgAm. United
Logistics, Inc. v. Catellus Dev. Cor319 F.3d 921, 926 (7th Cir. 2003)).
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2. Negligence
Peak alleges negligence becausandy, by and through its agents, employees or

representatives fadt to act reasonably under the circumstances in allowing the loads to be
stolen.”®® But, as noted previously, under Indidawa plaintiffs cannot recover purely economic
losses caused by defendants’ negligéfic&he Supreme Coudf Indianamakes it clear that
this applies not just to products liability actiomsit also to negligence actions in the context of
service agreemeést

Indiana law under the Products Liability Act and under general

negligence law is that damage from a defective product or service

may be recoverable under a tort theory if the defect causes

personal injury or damage to other property, but contract law

governs damage to the product or service itself and purely

economic loss arising from the failure of the product or service to

perform as expected.
The BrokerCarrier Agreement imposes the same duty of care on Andy that Peak washes
impose through comonlaw negligence. As with its fraudulent misrepresentation claim, the
alleged breach ofthis commonkaw duty is also @ allegedbreach of the BrokeCarrier
Agreement: Andy “agrees to use reasonable care and due diligence in the professimh o
goods and shipments’® Peak’s alleged economic losses, then, are better determined by the

contractual rights of the parties. Andy’'s Motion fartial Summary Judgment as to Peak’s

negligence claim iISRANTED.

% peak’s ThirdParty Compl. 1 46.
®"Indianapolis-Marion Cnty. Pub. Libran®29 N.E.2d at 726—-27.
% Gunke) 822 N.E.2d at 153.

% Broker-Carrier Agreement { 20.
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CONCLUSION

For the reasons state@indy’s Motion for Partial Summary JudgmenG&ANTED IN

PART, DENIED IN PART.

IT 1S SO ORDERED.

s/ S. Thomas Anderson
S. THOMAS ANDERSON
UNITED STATES DISTRICT JUDGE

Date:October 20, 2014.
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