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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

JONATHAN F. WALKER,
Movant,

Cv. No. 2:12ev-02365JPM-cgc

Ve Cr. No. 2:10er-20192JPM-1

UNITED STATES OF AMERICA,
Respondent.

N N N N N N N N

ORDER DENYING MOTION UNDER 28 U.S.C. § 2255
ORDER DENYING CERTIFICATE OF APPEALABILITY
AND
ORDER CERTIFYING APPEAL NOT TAKEN IN GOOD FAITH

OnMay 11, 2012, Defendantonathan F. Walker, Bureau of Prisons registration number
23676-076 an inmate atFCI Memphis, Tennessegfiled amotion pursuant to 28 U.S.§.2255
(“8 2255 motiori). (ECF No. 1.) On September 4, 2012, the Court directed the United States to
respond to the motion to vacate. (ECF No. ®n May 5, 2014 the United States & a
responseontending thatalkers motion is without merit. (ECF No.4l) For the reasons that
follow, Walkers 8§ 2255 motionis DENIED, and a certificate of appealability is DENIED. The
Court also finds that an appeal would not be taken in good faith. Leave to appeal in forma
pauperis is DENIED.
. BACKGROUND TO MOTION

On April 28, 2010, a federal grand jury indictebnathan Walkein a threecount
Indictment charging him with: (Count One) unlawfully conspiring to manufactare than 50
grams & a mixture and substance containing a detectable amount of methamphetamine in

violation of 21 U.S.C. 846 and (CountsTwo and Three) knowingly and intentionally
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possessing pseudoephedrine and having reasonable cause to believe that the listadl chemi
would be used to manufacture methamphetamine in violation of 21 U.841(§(2). United

Sates v. Walker, No. 2:10cr-20192JPM-1 (W.D. Tenn.filed April 28, 2010, ECF Nos. 13.)
OnAugust 15, 2011Walkerpleadedyuilty to Counts Two and@hree of the Indictment pursuant

to a written plea agreementd.( ECF Nos. 36, 39.) The plea agreement provided:

PLEA AGREEMENT

The following constitutes the Plea Agreement reached between the United
States, represented by Edward L. Stantdin, United States Asdrney for the
Western District of Tennessee, and JOSEPH C. MURPHY, JR., Assistaat Uni
States Attorney, and the defendant, JONATHAN WALKER, represented by
MICHAEL EDWIN SCHOLL, defense counsel. The parties enter into the
following Plea Agreement pursuant to Rule 11(c) of the Federal Rules of Criminal
Procedure:

1. JONATHAN WALKER agrees that he will enter a voluntary plea of
guilty to count(s) 2 and 3 of the indictment. The parties stipulate and agree that
the total amount of pseudoephedrine possessed by the defendant in violation of
the statute, based upon a conservative estimate, was approximately 200.96 grams,
and that this figure includes relevant conduct. The parties hereto agreanpuosu
Rule 11 (c)(1)(C) that the Court may accept or reject hiwision of the plea
agreement. In the event that the Court rejects this provision of the plea agreeme
then the government agrees that the defendant may withdraw his guilty plea. In
the event that the defendant withdraws his guilty plea pursuant to this provision,
then this agreement shall be null and void.

2. The United States agrees to dismiss any remaining counts of the
indictment against the defendant at the appropriate time.

3. Given the facts in the possession of the United States at theftthee o
writing of this agreement, the United States does not oppose the defendant
receiving acceptance of responsibility credit pursuant to U.S.S.G. Section 3E1.1.
The defendant understands that if the United States receives informati@etetw
the signingof this agreement and the time of the sentencing that the defendant has
previously engaged in, or if he engages in the future, in conduct inconsistent with
the acceptance of responsibility, including, but not limited to, participation in any
additional crmminal activities between now and the time of sentencing, this
position could change. Further, the defendant understands that whether or not
acceptance of responsibility credit pursuant to Section 3E1.1 is granted i®&a matt
to be determined by the districourt. Failure of the district court to grant
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acceptance of responsibility credit is not a basis for JONATHAN WALK&R t
withdraw his guilty plea.

4. Defendant understands that Title 18, United States Code Section 3742
gives him the right to appeal therdence imposed by the Court. Acknowledging
this, defendant knowingly and voluntarily waives his right to appeal any sentence
imposed by the Court and the manner in which the sentence is determined so long
as the sentence is within the statutory maximuectified above. This waiver is
made in exchange for the concessions made by the United States in this Plea
Agreement. The waiver in this paragraph does not apply to claims relating to
prosecutorial misconduct and ineffective assistance of counsel.

5. JONATHAN WALKER agrees that this plea agreement constitutes the
entire agreement between himself and the United States and that no threats have
been made to induce him to plead guilty. By signing this document, JONATHAN
WALKER acknowledges that he has read #gseement, has discussed it with his
attorney and understands it.

(Id., ECF No. 3%t Pagel[68-60.)

The United States Probation and Pretrial Services prepared a presenterstigation
report (PSR’), which recommended a total offense level 5f@& Counts Twoand Thregand
criminal history category of Vbecause he qualified as an armed career criminal pursuant to
United States Sentencing Guidelines (“U.S.S.G.”) § 4BIRSR af7, 15) The PSRcalculated
Walkers advisory guideline range &92 to 365 months of imprisonment. (PSR at15.)
Although it was not reflected in the PSR, Walliexrs subject to a mandatory minimum sentence
of five years(sixty months)on Count Onaunder21 U.S.C. 88 846, 841(b)(1)(B)(vii)Defense

counsel filed the following objections to the PSR:

1. Defendant objects to paragraph 8 of the Presentence Investigation Report in
that he was not the “ringleader”.

2. Defendant objects to paragraph 22 of the Presentence Investigation Report in
that he was not a manager or supsor.

3. Defendant objects to paragraph 25 of the Presentence Investigation Report in
that he should receive a 3 point reduction for acceptance of responsibility.



4. Defendant objects to paragraph 26 of the Presentence Investigation Report in
that theTotal Offense Level should be 29.

5. Defendant objects to paragraph 27 of the Presentence Investigation Report in
that the Total Offense Level should still be 29.

6. Defendant objects to paragraph 38 of the Presentence Investigation Report.
Although a ceeer offendérs status directs the Court to follow a Criminal History
Category of VI, Defendant would state that this overstates his acioahalr
history and that the Court should consider him to be category IV.

7. Defendant objects to paragraph 71 of the Presentence Investigation Report in
that the Total Offense Level should be 29, the Criminal History Category should
be IV and the Guideline Imprisonment Range should be 121 to 151 months.

8. Defendant objects to paragraph 72 of the Presentence Investigation Report in
that the impact of the plea agreement should be the same as paragraph 7 above.

(United Satesv. Walker, No. 2:10r-20192JPM-1 (W.D. Tenn. filed April 28, 2010), ECF No.
4299 18.)

On January 24, 2012, the Court held a sentencingngeatid., ECF No. 53.) At the
sentencing hearing, the Court accepted the plea agreement and seiteadeaiVWalkerto 180
monthsof incarceration as teach ofCountsTwo and Threeto be served concurrenglyhree
years of supervised release as toheat Counts Two and Thre& be served concurrently,
restitution of $2,500and a special assessment @0& (d., ECF No. 57. Walker did not
appeal.

. STANDARD OF REVIEW

Pursuant to 28 U.S.C. § 2255(a),

[a] prisoner in custody under sentence of a court established by Act of Congress

claiming the right to be released upon the ground that the sentence was imposed

in violation of the Constitution or laws of the United States, or that the court was
without jurisdiction to impose such sentence, or thatsentence was in excess of

the maximum authorized by law, or is otherwise subject to collateral attack, may

move the court which imposed the sentence to vacate, set aside or correct the
sentence.



“A prisoner seeking relief under 28 U.S.C2Z5 must dkge either (1) an error of
constitutional magnitude; (2) a sentence imposed outside the statutory lin{(3;aor error of
fact or law that was so fundamental as to render the entire proceeding inGaladt v. United
Sates, 471 F.3d 686, 691 (6th Cir. 2006) (citation antérnal quotation marks omitted)A
defendant has the burden of proving that he is entitled to relief by a preponderance of the
evidence.Pough v. United Sates, 442 F.3d 959, 964 (6th Cir. 2006).

“If claims have been forfeitelly virtue of ineffective assistance of counsel, then relief
under § 2255 would be available subject to the standagtickland v. Washington, 466 U.S.
668 . . . (1984).” Grant v. United States, 72 F.3d 503, 506 (6th Cir. 1996). To demonstrate
deficient performance by counsel, a petitioner must demonstrate that “Ceuresglesentation
fell below an objective standard of reasonableneSsitkland, 466 U.S. at 687-88.

A court considering a claim of ineffective assistance must apply a “strong

presumption” that counsé$ representation was within the “wide range” of

reasonable professional assistanceSridkland, 466 U.S.] at 689. The

challengers burden is to show “that counsel made errors so serious that counsel

was not functioning as th&ounsl guaranteed the defendant by the Sixth

Amendment.”ld., at 687.
Harrington v. Richter, 562 U.S. 86, 104 (2011). To demonstrate prejudice, a prisoner must
establish “a reasonable probability that, but for coussatprofessional errors, the resulttiof
proceeding would have been differen&rickland, 466 U.S. at 694. *“A reasonable probability
is a probability sufficient to undermine confidence in the outcorhe.”

It is not enough “to show that the errors had some conceivable effect on the

outcome of the proceeding.3fickland, 466 U.S.] at 693. Counsglerrors must

be “so serious as to deprive the defendant of a fair trial, a trial whose isesult

reliable.” 1d., at 687.

Richter, 562 U.S. at 104.



The twapart test stated in Stricklarapplies to challenges to guilty pleas based on the
ineffective assistance of counsélill v. Lockhart, 474 U.S. 52, 568 (1985). “Where, as here,
a defendant is represented by counsel during the plea process and enters his pleaagyocet
of counsel, the voluntariness of the plea depends on whether ¢euadeakce' was within the
range of competence demanded of attorneys in criminal Cades.at 56 (quotingMcMann v.
Richardson, 397 U.S. 759, 771 (1970)). “[T]o satisfy tipeejudice’ requiranent, the defendant
must show that there is a reasonable probability that, but for ctaiesedrs, he would not have
pleaded guilty and would have insisted on going to tridtd” at 59;Padilla v. Kentucky, 559
U.S. 356, 372 (2010) (“[T]o obtain reliein this type of claim, a petitioner must convince the
court that a decision to reject the plea bargain would have been rational under the
circumstances.”).
(1.  ANALYSIS

Walkerrequests the Court to vacate his sentence on three bases: 1) the guilty plea
“was unlawfully induced or not madeluntar[ily] or with understanding of th[e] nature
of th[e] charge and th[e] consequences of the plea” (8 2255 Motion at PagelD 4); 2)
ineffective assistance of counsel for defense colmdelilure to discuss the plea
agreement with Walkerid.); and 3) ineffective assistance of counsel for defense
counsels failure to discuss waiver of appeal with Wafk@d. at PagelD 3) The United
States has responded that Defendaantire motion is without meritand should be

denied (ECF No. 14.)

! Although not expressly listed as grounds for relief, the Courtee@ssthe following statements made in Walker’s
explanation of his reason for not appealing the Court’s judgment adepeindent assertion for relief.Wwanted to
appeal my case on th[e] time that th[e] judge gae§] but on (324-12) my last day of court my lawyer (Mifcel]
Scholl) told me in my ear not to appeal my case because [I] was goin[g] to th[k] (D.A.), but [I] never did. He
never sat down and talk[ed] to me about my (plea deal) .(§ 22% Motion at PagelD 3.)
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A. I nvoluntary or Unknowing Guilty Plea

Walker states as grounds for vacating his sentence that his guilty plea “‘aasulin
induced or not made voluntar[ily] or with understanding of th[e] nature of th[e] charde
(8 2255 Motion at PagelD 4.)

“[F]or a guilty plea to be valid it must be both knowing and voluntdgker v. United
Sates, 781 F.2d 85, 88 (6th Cir. 1986) (citiBgady v. United States, 397 U.S. 742, 747 (1970)).
Walker contends that his counsel never talked to him about the plea deal and that some
documents stated that Walker was in possession of 139 grams instead of the 200.96 grams of
pseudoephedrine reported in the PSR. (8 2255 Motion at PagelD 4.)

Walkers arguments and factual assertions are contradicted by the rdeorsuant to
Rule 11 of the Federal Rules of Criminal Procedure the Court conducted @lbbepy at the
change of plea hearing ensure that Walkes plea was knowing and voluntarysee United
Satesv. Goldberg, 862 F.2d 101, 106 (6th Cir. 1988) (“Rule 11 of the Fed. R. Crim. P. has been
carefully drafted and amended to the end that the guilty plea process be preage twenain
that a defendant pleading guilty understands the nature of his applicabléutionsti rights that
his plea of guilty is voluntary with the full understanding of the nature of theeaimarged and
the consequences of his guilty plea and that there is a factual basis for théocvimeh the
plea is being offered.”)First, the Court instructed the Governmsrtounsel to “read over the
entire plea agreement,” which he did.Urf{ted Sates v. Walker, No. 2:10cr-20192JPM-1
(W.D. Tenn. filed April 28, 2010), ECF No. 65 at PagelD -102.) The Court then asked
Walker whether what was read was “the agreement as [he] undésktand (Id. at PagelD
112) Walker responded, “Yes, sir.”ld) The Court asked whether anyone “made any other

promise to you ohasgiven you any other assurance in order to persuade you to plead guilty.”
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(Id.) Walke responded, “No, sir.”1€.) The Court asked Walker whether anyone had attempted
to force him to plead guilty or threatened him in any waid.) ( Walker responded in the
negative to those questiondd.] The Court then asked whether Walker was pleading guilty of
his own free will and whether he was in fact guiltyd. &t PagelD 1123.) Walker responded
“Yes, sir” to both questions.|Id. at PagelD 113.) Walker and his counsel both confirmed that
Walker was pleading guilty to Counts Two and Three of the Indictméhtat(113-14.)

The Court next askewhether Walker understood that he was pleading guilty to two
felony offenses and that he would be adjudicated a felon and would give up valuablgtdsil r
(Id. at 114.) Walker respondet¥es, sir.” (d.) The Court explained in detail the maximum
penalties of Counts Two and Three, and Walker confirmed that he understood those penalties.
(Id. at PagelD 1145.) The Court asked Walker whether his counsel had talked with him
“about how the advisory sentencing guidelines may apply to [Walker] in thes"cald. at
PagelD 115.) Walker responded, “Yes, sirfd.X Walker confirmed that he understood his
sentence could differ from “any estimate of sentence given to you bycgansel, gvernment
counsel or anybody else.ld( at PagelD 116.) The Court explained that Walker had the rights
inter aliato pleadnot guilty and have a trial with an impartial jury at which he would be
presumed innocent and the Government would have to prove his guilt beyond a reasonable
doubt. (d. at PagelD 117.) Walker confirmed that he understood that he had all of the rights
stated by the Court and that he was giving up those rights by enteringyapdest (d. at
PagelD 117-18.)

The Court made further investigation into Walkgslea by taking Walkés statements as
to what had occurred with regard to Counts Two and Three. Initially, Walker statédgt tvas

unaware of the presence of methamphetamares that once he became aware, he stopped
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purchasing the pills. 1¢. at PagelD 13B2.) Walkets counsel then asked Walker certain
guestions to which Walkeronfirmed 1) that he eventually became aware that his uncle was
using the substance at issue to “cook meth;” 2) hlesgubsequently purchad more Sudafed
“knowing that that was going to be used to cook meth at some point;” and 3) that he understood
that Counts Two and Three were regarding those purchakksat PagelD 1335.) Walker
then reconfirmed that he wanted to plead guiltyd. & PagelD 135.) Even with Walkers
factual admissions, the Court indicated that a trial would be necessary toidet&valkets
guilt. (Id. at PagelD 138.39.) When Walker expressed confusion as to why the parties were
proceeding to trial, the Court explained, “No, sir, |'taake your plea. You basically said |
didn’t know about it at the time these offenses occurted’ (ld. at PagelD 139.) Walker then
stated several times that keew about the methamphetamared specifically confirmed thée
knew of the methamphetamiifiee. the Sudafed would be used to “cook mett’the time he
purchased the Sudafed on October 28, 2009 and December 4, 2604t RagelD 1393.)
Walker also confirmed that he was confused about the timing abfitsthat the reference to his
two previous statements helped him remember what happenkt. at (PagelD 14314.)
Additionally, Walker stated with regard to Counts Two and Thréa) going to tell you what |
did. 'm going to take my plea, | know | dithat.” (d. at PagelD 142.) The Court asked a
final time how Walker wished to plead to Counts Two and Three, to which Walker responded,
“Guilty.” (1d. at PagelD 144.)

Based on the change of plea proceedingfined above, the Court compliesith
Rulell in determininghatWalker understood the consequences of his plea and was voluntarily
entering into his plea.See Baker, 781 F.2d at 92. In addition to the Cosirplea colloquy,

Walker's counseMr. Scholl has filed an affidavit stating, “Walkend | reviewed the terms of
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the plea agreement.” (ECF No.-14Y 5.) Mr. Scholl additionally states, “Based upon my
interaction with Walker, | believe he understood the proceedings in this case anththeftbrs

plea, and | had no reason to believe he was mentally incompetent or unable to understand what
was happening in the case.ld.] Based on the evidence that exists on the record, the Court
finds that Walker’s plea was knowing and voluntafccordingly, Walkers firstclaim for relief

is without merit.

B. | neffective Assistance of Counsdl

Walker asserts two bases for ineffective assistance of counsel: 1) defense’sounsel
failure to discuss the plea agreement with Walker; and 2) defense c¢euiadale to discuss
waiver of appeal with Walker. In order to succeed on a claim of ineffectivetaasse of
counsel, Walker must prove tha¢ suffered prejudice as a result of his coursseleffectiveness.

Hill, 474 U.S. at 57. In a guilty plea case, “to satisfy'phejudice’ requirement, theeafendant
must show that there is a reasonable probability that, but for ctaiesedrs, he would not have
pleaded guilty and would have insisted on going to triédl’at 59. Walker does not assert that
absent the alleged ineffective assistance ohsel) he wouldhot have pleaded guilty and would
haveinsisted on going to trial. See § 2255 Motion.) Accordingly, Walker cannot establish
prejudice and his claims of ineffective assistance of counsel are withatit me

V. CONCLUSION

The motion, togdter with the files and record in this cdsmnclusively show that the
prisoner is entitled to no reliéf.28 U.S.C. § 225). Defendaris conviction and sentence are
valid, and his Motion to Vacate(ECF No.1) is DENIED. Judgment shall be entered fitve

United States.
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V. APPELLATE ISSUES

Pursuant to 28 U.S.C. § 225K(), the district courtis requiredto evaluate the
appealability of its decision denying a 8 2255 motion and to issue a certificateeailaplity
(“COA") “only if the applicant has made a substantial showing of the denial of a constitutional
right” 28 U.S.C. § 2253(c)(2%ee also Fed. R. App. P. 22(b). No § 2255 movant may appeal
without this certificate.

The COA must indicate the specific issueissueghat satisfy the ragred showing. 28
U.S.C. 82253(c)(2),(3). A “substantial showirigis made when the movant demonstrates that
“reasonable jurists could debate whether (or, for that matter, agrethéhpbtition should have
been resolved in a different manner or thfa issues presented were adequate to deserve
encouragement to proceed furtheiller-El v. Cockrell, 537 U.S. 322, 336 (2003) (citation
and internal quotation marksnitted); see also Henley v. Bell, 308 F. Appx 989, 990 (6th Cir.
2009) (per curiam) (same). A COA does not require a showing that the appeal vakdsucc
Miller-El, 537 U.S. at 337Caldwell v. Lewis, 414 F. Appx 809, 81415 (6th Cir. 2011). Courts
should not issue a COA as a matter of couBeadley v. Birkett, 156 F. Appx 771, 773 (6th
Cir. 2005) (quotingMiller-El, 537 U.S. at 337).

In this case, for the reasons previously stated, Defersdalaims lack substantive merit
and, he cannot present a question of some substance about which reasonable jurists could diffe
The Courttherefore DENIES a certificate of appealability.

The Sixth Circuit has held that the Prison Litigatieeform Act of 1995, 28 U.S.C.

8 1915(a)tb), does not apply to appeals of orders denying 8§ 2255 motidfiscade v.
Sparkman, 117 F.3d 949, 951 (6th Cir. 1997). Rather, to appefdrma pauperisin a § 2255
case, and thereby avoid the appellate filing fee required by 28 U.S.C. 88 1913 and 1917, the
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prisoner must obtain pauper status pursuant to Fed. R. App. P. Rétedde, 117 F.3d at 952.
Rule 24(a) provides that a party seeking pauper status on appeal must first file a imaohien
district court, along with a supporting affidavited. R. App. P. 24(a)(1). Rule 24(a), however,
also provides thatf the district court certifies that an app&auld not be taken in good faith, or
otherwise denies leave to appaaforma pauperis, the prisoner must file his motion to proceed
in forma pauperisin the appellate courtSee Fed. R. App. P. 24(a) (4%p).

In this case, for the same reasons tharCdenies a certificate of appealability, the Court
determines that any appeal would not be taken in good faith. It is thereforé€lRZER,
pursuant to Fed. R. App. P. 24(a), that any appeal in this matter would not be taken in good faith,
and leave topealin forma pauperisis DENIED. If Defendant files a notice of appeal, he must
also pay the full $505 appellate filing fésee 28 U.S.C. 88 19131917 or file a motion to
proceedn forma pauperis and supporting affidavit in the Sixth Circuit Court of Appeals within
thirty (30) dayqsee Fed. R. App. P. 24(a) (4D)).

IT 1SSO ORDERED, this 22nd day ofluy 2015.

s/ Jon P. McCalla

JON PHIPPS MCCALLA
UNITED STATES DISTRICT JUDGE
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