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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

MONETTA HAMPTON,
LATAUSHA BLAIR,
WILLIE MAE FLOQOD,
PATRICIA WRIGHT, and
LORNA GRIGGS,

PLAINTIFFS No. 2:12ev-2404STA-tmp

V.

CITY OF MEMPHIS,

N - e L N N N N

DEFENDANT

ORDER GRANTING DEFENDANT CITY OF MEMPHIS’
MOTION FOR SUMMARY JUDGMENT

Before the Court is Defendant City of Memphis’ Motion for Summary Judgment (D.E. #
42), filed on May 21, 2014. Plaintiffs filed a Response in Opposition (D.E. # 43), to which the
Defendant filed a Reply (D.E. # 44). For the reasons set forth below, Defendanis ot

GRANTED.

BACKGROUND

Plaintiffs allege that Defendant discrimiedtagainst them on the basis of their race and
their gender in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 1981, and the
Tennessee Human Rights Act (“THRA").

I. Factual Summary
The following material facts are undisputed for purposes of summary judgmiess

otherwise noted.Each of the plaintiffs is a black femako, at the time of the Complairtiad
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over five years of continuous service as a police radio dispatcher foitthef emphis(the
“City”). (Pls.’Compl.q1 6-10. On or about May 25, 2011, the City announced a promotional
process for the position of Dispatch Supervisor, and qualified applicantanviesl to apply.
(Def.’s Satement of Undisputed Facts Y. 1 The posted requirements for the Dispatch
Superviso position stated “High School graduate or equivalent and five (5) yearsiexgeias

a Police Radio Dispatcher . . .; or any combination or experience and training wiitdsense

to perform the essential job junctions of the’jofdd. § 14).

The promotion process entailed an interview during which the applicants atsh@r
questionsfrom a fourmember interview panél. (Id. § 3). The panelmembers individually
scoral the applicant’s answets the questionandthencompilel the scores to give the applicant
an overall scoré. (Id. 1 4). Approximately 30 qualified applicants interviewed for the position,
including the Plaintiffs. Ifl. § 2). After compilation, the Plaitiffs’ overall scores ranked 17th,
19th, 24h, 2G&h, and 36h among the candidates, amdne were selected fgsromotion to

Dispatch Supervisor.Id. 1 8). Instead, four other applicants were chos€he City states that

! Local Rule 56.1(b) requires the nramving party to respond to each fact set forth by
the movant by (1) agreeing that the fact is undisputed, (2) agreeing thatttiseufadisputed for
the purpose of ruling on the motion for summary judgment, or (3) demonstrating thatttie f
disputed. R 56.1(b). Instead of supporting this disputed fact by citation to the record as the
rule requiresPlaintiffs citenumerous paragraphs fraimeir own Additional Statement of Fac
(Pls.” Statemenbf Add'l Facts { 3). The paragraphs cited, however, do not dispute that the
interview consisted of 16 questions or that a dme@mber interviewpanel conducted the
interview. Rather the additional statements of fasimply add to the Defendant’s statement,
rather than dispute it.

2 Again, the Plaintiffs claim to dispute this fact; however, they apjoedispute onlythe
method by which the score was compjladt that the foumember panel compiled the scores to
give an overall score.



the four successful applicants were those with the highest consensus inteoriest $td. 1 6).
Plaintiffs claim that the City discriminated on the basis of r@o@ gendein the promotion
processvhen the Plaintiffs were treated less favorably than similarly situatedsndmtgmales.
(Pls.” Compl.qIf 26-29). One such person is Mr. Sean Love@yyhite malevhom the four
member panel promoted to Dispatch Supenfsg¢bef.’s Statement of Undisputed Facts  14).
More generallythey allege that the City “follows a practice of filling vacant supervisatipos

with individuals of the same ra@nd gender irrespective of whether the individuals are eligible
for the job.”® (Pls.” Compl.{ 27). In other words, the City fills open positions with applicants
of the same racand gendeas the outgoing employee.

The Plaintiffs also filed a statement of additional f&ctehich the Defendant does not
disputefor the purposes of this MotionPlaintiffs’ additional undisputed factbegin by stating
detailsthat intend to convey the subjectivity of the interviewers and the interviewiangest
(Pls.” Statement of Add’l Facts 11480). The Plaintiffs also state that Stephanie Berryman, one

of the interviewers, changed several of her grades for the applicantstiralivesponses during

% The Plaintiffs again dispute this fact by referring to their own set df.fadowever, the
paragraph numbers listed do not dispute that the four successful applicants fecellgd the
four highest scores.

4 The four successful candidates included a white male, a black male, a white &ardale,
a black female.

® Plaintiffs also allege that the City “has pursued a pattern and practice miéistion
on the basis of race and gender in its police promotjomaledures.” Defendant objects to the
Court’s consideration of such evidence, and the Court addresses this argument below.

® Local Rule 56.1(b) allows a namoving party to provide “a concise statement of any
additional facts that the nemovant contensl are material and as to which the smavant
contends there exists a genuissue to be tried.” Plaintdf additional statement of facts (D.E.
# 43-2) spans 15 pages and includes over 85 numbered paragraphs.
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the interviews, including some grades of the individuals who witireately hired as Dispatch
Supervisors. I€. 11 74-80).
Il . The Parties’ Arguments

Defendant argues that it is entitled to judgment as a matter of law on Plagctifssfor
race and gender discrimination in employment. Defendant sets out théhéanes for
employment discriminatiea-disparate impact and disparate treatmestd argues that the
Plaintiff has failed to provide evidence to support a genuine issue of materialtfacegard to
Plaintiffs’ claims based on either thgpandPlaintiffs nowconcedethat they do not rely on a
theory of disparate impaét. Next, Defendant argues thBtaintiffs cannot prove theiprima
facie case that Defendant discriminated against them because of their race or gendeffs Plaint
presented no direct elence of disparate treatmeninstead, Plaintiffs allege that Mr. Sean
Lovejoy, a white male who was ultimately promoted to the position of Dispatch Saqremwas
allowed to participate in the interview despite his lack of five years’ expegias a dpatcher.
Defendant presents undisputed evidence that the posted requirements for the job oh Dispat
Supervisor included five years’ experience as a dispatmh&any combination oexperience
and training which enables one to perform the essential functions of the job.” Rlarggent
no evidence that Mr. Lovejoy did not possess such experience or training. Defendamsconte
that this lack of evidence is insufficient to survive summary judgment.

Defendant then argues thassuming Plaintiffs h& established prima faciecase under
a theory of disparate treatmeBefendanthas provided a legitimate, naliscriminatory reason

for not promoting Plaintiffs. Defendant argues that the promotional process andeimtervi

" See Pls.’ Mem. in Supp. oMot. in Oppn 8. Plaintiffs also originally relied on an
alleged violation of the Memphis City Charter as a cause of action. They sulitheqaeceded
that such a violation was not a cause of actiohrdither evidence of pretexid.
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guestions were designed tooprote the most qualified applicanend the applicants with the
highest scorewere promoted Plaintiffs did not have the highest scores from the interview, and
thus they were not the most qualifiedrinally, Defendantargues thatven if Plaintiffs hae
stated aprima facie case for race or gender discrimination, they cannot show that the City's
legitimate reasofor not hiring the Plaintiffs was pretext. Defendant contends that the Plaintiffs
subjective beliefs-absent evideneethat the City made itglecision based on race or gender
discrimination are not enough to survive summary judgrfient.

Plaintiffs responded in opposition. They argtmat Mr. Lovejoy did not meet the
requirements of the job posting, and yet he was still allowed to participdhe interview
Furthermore, Plaintiffs argue that Mr. Lovejoy received access to aadatdbat gave him
helpful information, unavailable to the Plaintiffs, relating to the intervidleyalso emphasize
that the four interviewerswere not qualifiedand thatseveral interviewersshanged the
handwrittenscores of certain applicants’ responses to refigtter scors, including those of the
two successful white candidated/r. Lovejoy and Ms. Terrie LeborgndPresumably, Plaintiffs
are arguing that the changed scores reflect racial or gender discriminktia similar fashion,
the Plaintiffs argue that the set of interview questions wagatetelated to the supervisor
position, but was instead subjectiv@laintiffs primarily pointto the changd interview scores
and the subjectivity of the interview scoring to proNgcrimination

In its reply brief,Defendantmakes two objections to evidence presented in Plantiff
Response First, Defendant objects to the Court’s considerationlofeaof discrimination cases

cited in Plaintiffs’ response asrelevant. Second, Defendardbjects on two grounds to the

® Plaintiff Wilie Mae Floal, also alleged that she was subject to harassment and
retaliation because ahe discrimination complainshe filedwith the EEOC. She subsequently
conceded this claim(PIs.” Mot. in Opp’'n2).



Court’s consideration oPlaintiffs’ Expert Report. Defendant argues that the Plaintiffs have
failed to present any evidence infent todiscriminate—a burden borne by the Plaintiff. Even
assuming that the questions were notnelated and the interviewers unqualified, Defendant
argues that such conduct does not equal discrimination, especially since all 3@népplic
answeredhe same iterview questions.

Defendantassertghat thesubjectivity of the questions asked during the interview is also
insufficient to infer discrimination. Then, Defendanldresse®laintiffs’ assertions that certain
applicants’ scores were changed, calbogh assertionslisingenuous. Defendant argues that the
Plaintiffs provide no evidence that the individual panel memise’es were “later” changed to
match the consensus scores, and it also points out that the interviewer who addgesigd the
two successfulvhite applicants’ scores upward is a black femademember of the protected
classes to which the Plaintiffs belong. Furthermore, Defendant exptawstal of the two
successful white applicants’ scores were also adjusted downward. In fact, st @ost
downward adjustments appeared on the majority of candidates’ interview forms, indlueing
Plaintiffs’. This evidence, Defendant argues, fails to suggest discriminateny.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(a) pides that a party is entitled to summary
judgment if the moving party “shows that there is no genuine dispute as to amahfatt and
the movant is entitled to judgment as a matter of fawlri reviewing a motion for summary

judgment, the court viewthe evidencén the light most favorable to the nonmoving paftgnd

° Fed R. Civ. P. 56(a)see Celotex Corp. v. Catre#t77 U.S. 317, 322 (1986Fastham
v. Chesapeake Appalachia, L.L.Z54 F.3d 356, 360 (6th Cir. 2014).

19 Matsushita Elec. Indus. Co. v. Zenith Radio CofF5 U.S. 574, 587 (1986).



it “may not make credibility determinations or weigh the evideriteWhen the motion is
supported by documentary proof such as depositions and affidavits, the nonmoving party may
not rest on his pleadings but, rather, must present some “specific facts shbatirigere is a
genuine issue for trial* It is not sufficient “simply [to] show that there is some metaphysical
doubt as to the material facts”" These facts must be more than a scintilla of evidence and must
meet the standard of whether a reasonable juror could find by a preponderdreewtiénce

that the nonmoving party is entitled to a verdfctWhen determining if summary judgment is
appropriate, the Court should askHether the evidence presents a sufficient disagreement to
require submission to a jury or whether it is so-sied that one party must prevail as a matter
of law.”*® In this Circuit, the nonmoving party must “put up or shut up” as to the criticakissue
of the claim®® The Court must enter summary judgmésmainst a party who fails to make a
showing sufficient to establish the existence of an element essential tarlyst pase, and on

which that party will bear the burden of proof at tril.”

1 aster v. City of Kalamazo@46 F.3d 714, 726 (6th Cir. 2014).
12 Celotex 477 U.S. at 324.

'3 Matsushita 475 U.S. at 586.

4 Anderson v. Liberty Lobby, Inet77 U.S. 242, 252 (1986).
°1d. at 251-52.

18 Lord v. Saratoga Capital, Inc920 F. Supp. 840, 847 (W.D. Tenn. 1995) (ci@Bieet
v. J.C. Bradford & Cq.886 F.2d 1472, 1478 (6th Cir. 1989)).

17 Celotex 477 U.S. at 322.



ANALY SIS

|. Evidentiary Objections

In its reply, Defendant raises objections to the expert report of Dr. Robegt d&dais
Plaintiffs’ evidence of prior discrimination.Defendant contends that the Court should not
consider this evidence because it is inadmissibocal Rule of Court 56.1(e) permits a party to
raise evidentiary objections to materials offered in opposition to a motion for aymm
judgment!®

A. Dr. Rose’sExpert Report

Plaintiffs offer thereport of Dr. Robert Rose, an industrial psychologiddr. Rose’s
testimony criticizes the validity of the interview questions, and it also focuste aubjectivity
of the questions. Defendant first objects to Dr. Rose’s expert report bet@isa iunsiged
and unsworn report, and thus is hearsay. The Sixth Circuit has held that “[ulnsworn export
reports are hearsay and may not be considered on summary judgméent.Rose’s repornvas
neither sworn to nor certified by affidavit, atitduisthe court willnot considett in resolving this

Motion.2°

8 R 56.1(e).

19 Shaffer v. CSX Transp., Iné62 F. App’x 597, 601 n.2 (6th Cir. 2012) (citing Fed. R.
Civ. P. 56;Sigler v. Am. Honda Motor C0532 F.3d 469, 48@1, 488 (6th Cir. 2008))see
Smith v. Prudential Ins. Co. of An864 F. Supp2d 654, 659(M.D. Tenn. 2012) (refusing to
consider unsigned expert reports at the summary judgment stage).

20 Defendant also objects to Dr. Rose’s report under Federal Ruleidériee 702 as
unreliable; however, the Court need not consider the objection since it has ruled the report
inadmissible for the purposes of this Motion.



B. Evidence of Prior Discrimination

In their Response, the Plaintiffs begin by setting out a line of unrelated casest digain
City in an attempt to demonstrate a pattern of discriminatimnthis “historical background”
section,Plaintiff citescasesanalyzed under the theory of disparate impact. As noted, however,
Plaintiffs no longer assert a cause of action under this theory. Insteaghrélcegd under the
theory of disparate treagnt. In analyzing a disparateeatment claim, “[tlhe fact that a policy
or practice may have disparate impact on a protected class is irreleétAntPlaintiffs’ broad
“historical background” evidence is not relevant to this case, and therefore thevdbuot
consider it.
Il . Disparate-Treatment Discrimination Claims

The Court holds that the Defendant is entitled to judgment as a matter of law on
Plaintiffs’ claims for race and gender discrimination. Plaintiffs may chivosetwo theories to
provea case of employment discrimination: disparate treatment or disparate fphme, he
Court will analyze Plaintiffstlaimsof discrimination under ththeory ofdisparate treatment, as
they have conceded thelaim under the disparate impact theory.

A. Statutory Bases for Plaintiffs’ Claims

Defendant seeks summaryjudgment on Plaintiffs’ claims for race and gender
discrimination under Title VII, 42 U.S.C. § 1981, and the THRA. Title VII provides thagit is

“‘unlawful employment practice for an @hoyer . . . to discriminate against any individual . . .

2L Gullett v. Town of Normall56F. App’x 837, 84142 (7th Cir. 2005)citing Raytheon
Co. v. Hernandes40 U.S. 44, 53-55 (2003)).

2 Huguley v. Gen. Motors Corp52 F.3d 1364, 1370 (6th Cir. 1995 hrisner v.
Complete Auto Transit, Ind645 F.2d 1251, 1257 (6th Cir. 1981).



because of [her] race, color, religion, sex, or national origin.'Similarly, Section 1981
“prohibits intentional race discrimination in the making and enforcing of cosathaoblving
both public and private actors,” including “the making, performance, modification, and
termination of contracts, and the enjoyment of all benefits, privilegesstend conditions of
the contractual relationshi® The THRA makes it a “discriminatory gctice for @ employer
to . . . fail or refuse to hire or discharge any person or otherwise discemagainst an
individual with respect to compensation, terms, conditions or privileges of employnuanisbe
of such individual’s race, creed, color, religion, sex, age or national offji€durts examine
claimsbased orSection 1981 and the THRA under the same analytical framework and federal
case law that apply to claims brought under Title411.

B. Three-Step Analysis

A disparatetreatment claim arises when an mayer treas some employees less
favorably than others because gfratected characteristfC. It is well established in this Circuit
that, absent direct evidence ofdisination, the circumstanti@vidence framework set forth in

McDonnell Douglas Cqu. v. Greencontrols?® Under that framework, theldntiffs mustfirst

2342 U.S.C. § 2000&¢a)(1)

24 Amini v. Oberlin College440 F.3d 350, 358 (6th Cir. 2006) (citing 42 U.S.C. § 1981;
Christianv. WalMart Stores, InG.252 F.3d 86286768 (6th Cir. 2001)).

> Tenn. Code Ann. § 4-21-401(a)(1).

26 Jackson v. Bd. of Educ. of the Memphis City Sdi#et F. App’x 539, 543 n.1 ({6 Cir.
2012) (citingNewman v. Fed. Express Cqrp66 F.3d 401, 406 (6th Cir. 20013keTenn. Code
Ann. § 4-21-311(e).

2" Huguley 52 F.3dat 1370 (citingnt’l Bhd. of Teamsters v. United Statd81 U.S. 324,
335-36 (1977)).

28 McDonnell Douglas Corp. v. Gregdll U.S. 792 (1973).
10



make out grima faciecasefor employment discriminationSecond, fithe Plaintiffs establish a
prima facie case, the burden shifts to the Defendant, who masticulate a legitimate,
nondiscriminatory reason for its employment action. Finally, if the Defendawutdpes such a
reason, the Plaintiffs must prove that the reason given was pretéxtual.
1. Prima-Facie Case
To make out grima faciecase, the Platiffs must prove fourelements: (1) that they
were membey of a protected group; (2) that they were qualified for the promotion; (3) that,
despite those qualifications, they were denied the promotion; and (4) #iailaly situated
person outside thergtected classvas treated more favorably théme Plaintiffs>® Plaintiffs
have established that they are members of two protected groups, that they \Wieel,qaiad
that they weralenied the promotion. Furthermore, a person outside their proteassgstMr.
Sean Lovejoy, a white maledid receive one of the four Dispatch Supervisor positions tet t
Plaintiffs interviewed for.
2. Defendant’s Legitimate, Non-Discriminatory Reason
Assuming that the Plaintiffs have establishgatiena faciecase, théurden shifts to the
Defendant to provide a legitimate, ndiscriminatory reason for not selecting the PlaintifsA

defendant “must clearly set forth . . . the reasons for the plaintiff's rejectionl,’[#he

29 Harrison v. Metro. Gov't of NashvilleB0 F.3d 1107, 1115 (6th Cir. 1996) (citing
McDonnell Douglas411 U.S. at 802—04).

30 SeeSerrano v. Cintas Corp699 F.3d 884, 89®3 (6th Cir. 2012) (citingVhite v.
Baxter Healthcare Corp. 533 F.3d 381, 391 (6th Cir. 2008)kee alsoNguyen v. City of
Cleveland 229 F.3d 559, 562—-63 (6th Cir. 2000).

31 SeeTex. Dep't of Cmty. Affairs v. Burdind50 U.S. 248, 254-56 (1981).
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explanation provided must be legally ficient to justify a judgment for the defendarit.”"Here,
the Defendant has asserted that the Plaintifts bt receive the promotion to Dispatch
Supervisor because they were not the top scorers on the interview. This is sufigatisfy
the defendant’s burden, which is “one of production, not persuasion; it involves no credibility
assessment?®
3. Plaintiff s’ Failure to Prove Pretext

Once the City carries its burden, the Plaintiffs must prove by a preponderarte of t
evidence that the reasagiven is a “mere pretext for intentional discriminatidf.” To
demonstrate intentional discrimination, Plaintiffs may prove that the prdffesson (1) has no
basis in fact, (2) is not the actual reason, or (3) is insufficient to explai€ityis actins®
Moreover, “a reason cannot be proved to be a ‘pretext for discrimination’ unlessatwis Isoth
that the reason was falsdthat discrimination was the real reasdf.lt is at this stage that
disparatereatment claim differs substarilyafrom a disparatémpact claim: aclaim under
disparate treatment “obligates the plaintiff to show discriminatory intent or endtv a

particular adverse employment decisiofl.” Furthermore, “[tlhe ultimate question in every

321d. at 255.

% Felder v. Nortel Networks Corpl87 F. App'x 586, 592 (6th Cir. 2006) (citirfsf.
Mary’s Honor Ctr. v. Hicks509 U.S. 502, 509 (1993)).

¥ d.

% Logan v. Denny’s259 F.3d 558, 567 (6th Cir. 2001).

36 st. Mary’s Honor Ctr.509 U.S. at 515Plaintiffs use a “motivating factor” standard in
their argument for pretext. Buais the Supreme Court has explained, the Plamtitfst prove

that the proffered reason was false and thatidwgtation was the real reasoid.

3"Huguleyv. Gen. Motors Corp52 F.3d 1364, 1371 (6th Cir. 1995) (cititmy'l Bhd. of
Teamsters431 U.S. 324, 335-36 (1977)).
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employment discrimination case involving a claim of disparate treatment is wheth#aithtiff
was the victim of intentional discriminatioi® The Plaintiffs fail to show intentional
discrimination.

Although the framing isunclear, it appears th#te Plaintiffs offer severalconclusry
allegationsto prove racial animus as the real reason for the City’'s decision not to promote the
Plaintiffs. First,Plaintiffs argue that the Cityfailure to abide by the Memphis City Charter can
be used to establish pretext. The relevant MempitysCharterprovisionstateghat

[a]ll applicants for employment in positions protected by this article, shall be

subjected to competitive jetelated examinations under such rules and

regulations as may be adopted by the Director of Persoiihel.examinations to

be provided for shall be of a practical nature and relate to such matters as will

fairly test the relative competency of the applicant to discharge the duties of th

particular position.These examinations should be developed in catippm with

other tools of personnel assessment and complemented by sound programs of job

design to aid significantly in the development and maintenance of an efficient

work force and in the utilization and conservation of human resotitces.
Plaintiffs assert that the interview questions were suljeciind not jobrelated, and thus the
City’s failure to createand ask legitimate, objective interview questiomshis case is proof of
intent to discriminate on the basis of race or gender. But such conduct, by itsehotiegual

discrimination, and the Plaintiffs have not connected the interview's alleged flath any

evidence of discriminatory intefi. All of the applicants went through the same interview and

% Reeves v. Sanderson Plumbing Prp8i30 U.S. 133, 153 (2000).
39 Memphis, Tenn., Charter art. 34, § 250.1.
0 SeeSchoonmaker v. Spartan Graphics LeasB@p F.3d 261, 2690 (6th Cir. 2010)

(“Even if [the employer’s] reasons were subjective, the evidence does notrraigerance of . .
. discrimination.”).
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answered the same 16 questions. The subjectivity or appropriateness of tlrensueEss not
give rise to an inference of discrimination if all applicants were scored oartfeguestions:
Second Plaintiffs claimthatthe two successful white candidatelir. Lovejoy and Ms.
Leborgne—were given favorable treatment. Plaintiffs claim that these two applicants’ scores
“were changed and increased after they completed the interview process andginairscores
were written down.** Apparently, Plaintiffavish the Court to infer that the terviewerswere
not simply changing their scores as the applicants answered questions durimigrthew, but
ratherchanged the scesafter the interviews because Mr. Lovejoy and Ms. Leborgne are white.
As the City points out, this selective inclusioinfactsis disingenuous. In fact, the fearember
panel’s individual score sheets contain upward and downwardadprggmentgor the majority
of candidates Moreover, three of the five Plaintiffs received upward adjustmefite Court
seesno pattern to infer discrimination in the adjustment of the scores. Furtherevam,
collaboration and changing scores after the intervipwodld] not, without specific evidence,
create a dispute of material faé”
Third, Plaintiffs attempt to show pretext byguing that Mr. Lovejoy was given favorable

treatment in the interview process, thus demonstrating the City’s discrinyinatent against

“1 Plaintiffs also make an argument about the validation of tests, presumably under 29
C.F.R. 81607.16(c). But as Defendants have noted, validation is only required when adverse
impact is presentld. 8 1607.1(B) (“These Guidelines do not require a user to conduct validity
studies of selection procedures where no adverse impact results.”). iffRlaiatno allege
adverse impact, and validation of the interview questions has no bearitiggiodisparate
treatment claim.

2 SeePls.’ Mem. in Supp. of Mot. in Opp 11.
*3 Hawkins v. Memphis Light, Gas, & Wat€@011 U.S. Dist. LEXIS 38776 at *29-30
(W.D. Tenn. Dec. 1, 2011gff'd, 520 F. App’'x316 (6th Cir. 2013) (affirming in part because

“nothing in the record shows that [the interviewers] changed their interview scaed ba
discussions after the interviews”).
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both nonwhites and nomales. Plaintiffs argue first that Mr. Lovejoy was not qualified to
compete for the opeposition because he did not have five years’ experience as a radio
dispatcher. Nevertheless, Plaintiffs admit as undisptitatithe job postingrequireda high
school diploma and five years’ experiencer ‘any combination of experience and training
which enables one to perform the essential job functions of the"joBtius,based on the job
posting, Mr. Lovejoy was qualified to interview. Plaintiffs next assert that Mr. Loyédjad
access to a supervisonly databaséor some time before the promotion procdsgwhich he
may have gleaned advantageous information. But the Plaintiffs have offered nucewadeto
what Mr. Lovejoy would have learned on the database that would have benefitted him. Such
bald assertions amount to subjective conclusions that do not give rise to a genuine dispute.
Finally, Plaintiffs attempt to show pretext by arguing that the City essenfdiibyvs a
guota system in replacingutgoing supervisors+eplacing like races witlike races andike
genders with like gendersEvenif the Court assumes that usingjaota system would ascribe
intentional discrimination as pretexhe Plaintiffs put forth only conclusory statements, rather
than facts, to persuade the Court of sugysiem In thePlaintiffs’ own statement of the facts,
they onlyexplainthree different promotional processes in three different years. Of thege thr
years, in only one yeavere supervisory positions replacgiih like race and like gendér. For
exanple in 2007two white males vacated supervisory positions, and they were replaced by a

white female and a black female.Although the Plaintiffs have attempted to show a quota

* SeeDef.’'s Staement of Undisputed Facts 14 (emphasis added).

*>|n 2011,a black female, white female, black male, and white male vacated supervisor
positions. The positions were filled with like races and gender2007 and 2008-the other
two years in the recordthe pattern does not exist.
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system, the facts do not support such elmmon Instead, they refute trenclusion, leaving
no genuine dispute.

CONCLUSION

Assuming that Plaintiffs have establishegrana faciecase for disparate treatment on
the bases of race and gender, the Court holds that Plaintiffs have failed to shoafehdtbt’s
legitimate, nordiscriminatory reasofor denyingthePlaintiffs promotios was pretext for
discriminationunder the theory of disparate treatmeltaintiffs also conceded their retaliation
claim. Therefore, Defendant’s Motion for Summary JudgmeBRANTED as toall Plaintiffs’
claims.

IT IS SO ORDERED.

s/ S. Thomas Anderson
S. THOMAS ANDERSON
UNITED STATES DISTRICT JUDGE

Date: September 9, 2014.
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