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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

SYLVESTER TERRY,
Plaintiff,

V.
No. 2:13-cv-02121-SHL-cgc

SHELBY COUNTY GOVERNMENT FIRE
DEPARTMENT,

Defendant.

N N N N N N N N

ORDER ADOPTING MAGISTRATE JUDGE’'S REPORT AND RECOMMENDATIONS
AND GRANTING DEFENDANT’S MO TION FOR SUMMARY JUDGMENT

Plaintiff filed a Complaint on February 28013, alleging that Defendant discriminated
against him based on his race (African-Americanjiatation of Title MI of the Civil Rights
Act of 1964, 42 U.S.C. § 1981. Before the CamiDefendant’s Motion for Summary Judgment
(ECF No. 30), filed on May 5, 2014. Plaintiff didt file a response within 28 days, as required
by Local Rule 56.1. On June 18, 2014, Magistiaitge Claxton issued an Order to Show
Cause which required Plaintiff to show cause imifourteen days as to why the Court should
not consider the Motion for Summary Judgment orréicerd before it. (ECNo. 35.) Plaintiff
did not respond to that Order within the time liset by the Court. Therefore, pursuant to Local
Rule 56.1(d), Defendant’s statement of undisputatkrial facts (ECNo. 56-1) are deemed

undisputed for the purposes of summary judgment.

! Plaintiff filed a response to the Order too8 Cause on July 7, 2014. (See ECF No. 36.)
However, Plaintiff's late rggonse did not give any justificah for why he had not filed a

response to the Motion for Summary Judgmetiaintiff’'s response could conceivably be

construed as a response to khation for Summary Judgment, hewer, it does not meet any of

the requirements for a response to Defendant’s statement of undisputed material facts, nor offer
any additional evidence on whithe Court may rely. Thereforthe Court will evaluate the

Motion for Summary Judgmebised solely on the evidence currently in the record.
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On August 27, 2014, Magistrate Judge @axssued a Report and Recommendation
(ECF No. 39,) recommending that the CougrgrDefendant’s Motion foSummary Judgment.
Plaintiff filed timely objections to the Report and Recommendation on September 10, 2014.
(ECF No. 40.) For the reasons set fdoéow, the Court hereby ADOPTS the Report and
Recommendations and Defendamdlsetion for Summay Judgment i$SRANTED.

BACKGROUND

The following material facts are undispufed purposes of sumany judgment unless
otherwise noted.

Plaintiff is an African-American man who ¢&n working as a fifeghter for the Shelby
County Fire Department in November, 2004. (BQK 1 at5.) In May, 2010, Plaintiff and one
of his supervisors (Lieutenant Jackson) filled Barformance Appraisals evaluating Plaintiff's
job performance. (See ECF No. 30-4.) leah Plaintiff’'s and Lieutenant Jackson’s
Performance Appraisal forms, a score of “azbg® was awarded for a section that was not
meant to be scored and the points for this sectior exeoneously added to the total score. (Id.)
At some point in time, someone corrected ¢hesstakes on both forms and adjusted the total
score from 3.17 to 3.0._(Id. at 5, 10.)

Plaintiff was not made aware of the corregtido his Performance Appraisal at the time
the changes were made. When Plaintiff discede¢he changes, he complained to Harvey
Kennedy, the Chief Administrativ@fficer for Shelby County Government. (ECF No. 33 at 10-
11.) Kennedy investigated the incident but was unable to determine what happened and why
there were differing copies ofathtiff’'s Performance Appraisal. (ECF No. 30-2 at 44.) The
difference in scores did not impact Plaintiff siking on promotion eligibility lists because every

applicant was automatically given 5.0 points faithiPerformance Appraisals, regardless of their



actual scores. (ECF No. 33 at 12.) Likewise difference in scores didot impact Plaintiff's
ability to earn a Top Performer Award (a $150 bogiven to the top 10% of employees in each
department) because Plaintiff's first score wassudficient to earn the award. (ECF No. 33 at
13.) Itis not clear from the complaint, but it @pps that Plaintiff allegebat this change to his
Performance Appraisal was racial discrimination.

On March 1, 2012, Plaintiff hit an object white was driving Fir&Engine 62. The fire
engine suffered damage to the€t mud flap, fender wheel welkheel rim, and lug nut covers”
and a traffic cone was also damaged when & twaapped up in [the] wheel.” (ECF No. 33, 11
21, 23; ECF No. 38 at 8.) On March 20, BladtaChief Gene Adams (who is African-
American) issued a Notice of Proposed Major Disoilio Plaintiff. (See ECF No. 30-2 at 9.)
The basis of the discipline was operating the Emgine in an “unsafe / reckless / haphazard”
manner and failing to give complete and accurdtgmation. The letter gave Plaintiff notice
that the Department would hold a “Loudermilnieg” regarding the proposed discipline on
March 29, 2012. Battalion Chief Gene Adams {@€n-American) conducted the hearing as
scheduled on March 29, 2012. (ECF No. 38 at Raintiff had an opportunity to testify,
present evidence and ask questions. (See ECB8\at. 3, 10.) Plaintiff was called back that
same day after the hearing lamhcluded for a second round of questioning to clarify some
issues (Plaintiff refers to this as a seconddermill hearing and believes his due process rights
were violated because he did not have tli@gs-notice of this second round of questioning).

After reviewing the evidence presented &t liearing, Adams determined that Plaintiff
violated the Fire Department policies in ofgrg the Fire Engine in a reckless manner and
attempting to cover up the accident. (See ECFI&2 at 13.) Defendasuspended Plaintiff

for 72 hours without pay as punishment for violatingse Department rules. Plaintiff appealed



this decision to Fire Chief Clarence Cash, Jfri(An-American); Chief Cash denied the appeal.
(See ECF No. 30-2 at 18.) Plafhnhext appealed the decisionTom Needham, the Director of
Public Works for Shelby County (race unknowisee ECF No. 30-2 at 19-21.) Director
Needham investigated the chasgad found that the suspenswas warranted._(See ECF No.
30-2 at 22-23.) Plaintifippealed this decision 8helby County Human Resources
Administrator, Michael Lewis (i@ unknown). Lewis found that RWiiff had a fair hearing and
denied his appeal._(See ECF [86-2 at 24-26.) Plaintiff avethat the discipline he received
was “discriminatory discipline.”

Sometime in 2010, Plaintiff tookgts to put him in the pool of qualified applicants for
future promotions to two different positions — @nand lieutenant. (ECF No. 33, 15.) The Fire
Department gave every applicant who met theimiim requirements for the positions a written
test to gauge the applicant’s knledge, skills, and abilities fahe position as well as practical
exams to evaluate job-specific skills. (Id., 11 8-9.) Every applicantoakahe test was placed
on a list, ranked in order ofeifr test scores._(See ECBMNB3, 11 11-13.) Plaintiff ranked
twenty-eighth on the driver listnd seventh on the lieutenant.lig6ee ECF No. 30-2 at 1-2.)
While the tests were administered in 2010,Dlepartment did not promote anyone until 2012.

In July 2012, Chief Cash promoted three fgbters to driver anthree firefighters to
lieutenant based, at least in part, on theikirggs on the previously-established promotion
eligibility lists. Chief Cashwas not bound by an applicant’si\king on the lists, but considered
the list as a factor in additido the applicants’ attendance retoongevity, past performance,
and perceived leadership ability. (ECF 188, § 7.) Chief Cash promoted Ned Douglas
(African-American), Jonathan Hanks (Cauaa$, and Anthony Harrington (Caucasian) to

driver. (ECF No. 33, 11 15-16.) Hanks was mthkecond on the Driver List, Harrington was



third, Douglas was sixteenth, and Plaintiff wasmty-eighth. (See ECF No. 30-2 at 1-2.) Chief
Cash promoted Jeremy Havlik (Caucasi&isarius Royal (African-American), and Larry
Robinson (African-American) to Lieutenant. GE No. 33, 11 17-18.) Hak ranked first on the
Lieutenant List, Royal wasnked second, Robinson rankenldhand Plaintiff was ranked
seventh. (See ECF No. 30-2 at 1-Plnintiff claims the failure to promote him to either driver
or lieutenant in 2012 was racial discriminatidbefendant eventually promoted Plaintiff to
lieutenant in 2014. (ECF No. 33, 1 43.)
STANDARD OF REVIEW

District courts must conductde novo review of the parts ai magistrate judge's report
and recommendation to which a party obje@se 28 U.S.C. 8 636(b)(1). The Court has
reviewed the report and recommendatiod the entire record in this cagenovo.

Summary judgment is properff the pleadings, the discoveayd disclosure materials on
file, and any affidavits show that there is no geaussue as to any material fact and that the
movant is entitled to judgment a matter of law.” Fed.®iv.P. 56(c). Although hearsay

evidence may not be considered on a motiosd@ionmary judgment, Camt v. Univ. of Toledo,

349 F.3d 269, 274 (6th Cir. 2003), evidentiary mate presented to avoid summary judgment

otherwise need not be in a fothat would be admissible at tkiaCelotex Corp. v. Catrett, 477

U.S. 317, 324, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986)coh# is to “view fcts in the record
and reasonable inferences that can be drawn those facts in the light most favorable to the

nonmoving party.”_Bible Believers v. Wayne Cnty— F.3d ——, 2014 WL 4211190, at *5

(6th Cir. Aug. 27, 2014) (citing Matsushita Eléedus. Co. v. Zenith Radio Corp., 475 U.S. 574,

587, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986)).

Once a properly supported motion for suampnjudgment has been made, “an opposing



party may not rely merely on allegations onidds in its own pleading; rather, its response
must—>by affidavits or as otherse provided in this rule—seut specific facts showing a
genuine issue for trial.” Fed. R. Civ. P. 56(e)(R)genuine issue for trial exists if the evidence

would permit a reasonable juryteturn a verdict for the nonmoving party. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 9128 202 (1986). The court’s role is not
to weigh evidence or assess credibility of wgses, but simply to determine “whether the
evidence presents a sufficient disagreement to m@gubmission to a jury or whether it is so

one-sided that one party must prevail asater of law.” _Kroll v. White Lake Ambulance

Auth., F.3d , 2014 WL 4067748, at *3 (6ih Aug.19, 2014) (quoting Anderson, 477

U.S. at 251-52). After reviewing the record in this aeseovo, the Court agrees with the
Magistrate Judge’s recommendation that summuatgment should be granted in favor of the
defendant as to all claims.
ANALYSIS

Defendant seeks summary judgment on Rffisxtlaims for race discrimination under
Title VII, 42 U.S.C. § 1981. Title VIl providdbat it is an “unlawful employment practice for
an employer . . . to discriminate against any individual . . . because of [his] race, color, religion,
sex, or national origin.” 42 U.S.C. § 2000e-2(a)(1). Discrimination can be proven through
either direct or circumstantial evidence. Tetoes not have direct elence of discrimination,

therefore he must rely on tkecumstantial-evidence framewkoset forth in McDonnell Douglas

Corp. v. Green, 411 U.S. 792 (1973).

Under the McDonnell Douglas frameworketRlaintiff must first make out@rima facie

case for employment discrimination. If the Plaintiff establisharsraa facie case, the burden

shifts to the Defendant, who must articulate a legitimate, nondiscriminatory reason for its



employment action. Finally, if the Defendanbyides such a reasongtPlaintiff must prove

that Defendant’s reason wasfextual. _See Blizzard v. Marion Technical College, 698 F.3d

275, 283 (6th Cir. 2012) (citing McDonnell Ddag Corp. v. Green, 411 U.S. 792, 93 S.Ct.

1817, 36 L.Ed.2d 668 (1973)).

1. Revisions to Performance Appraisal

To make out g@rima facie case of race discrimination under Title VII based on the
revisions to his performance appraisal, Temyst prove: (1) that he was a member of a
protected class; (2) that he suéfd an adverse employment action; (3) that he was qualified for
the position; and (4) that a similarly situatedsos outside the protectethss was treated more

favorably than him._Clay v. United Parcelr&elnc., 501 F.3d 695, 703 (6th Cir. 2007) (citing

Braithwaite v. Timken Co., 258 F.3d 488, 493 (6th Cir. 2001)).

Plaintiff has failed to make outpima facie case in regards to his performance appraisal.
First, there is no direct evidence that the rewisito his performancepraisal were related to
race or any other protected caeteristic, and there is no circumstantial evidence showing that
someone outside Plaintiff’'s peatted class was treated diffetlgn Second, the record shows
that the revisions to Plaintiff's performangepaaisal had no adverse iag whatsoever because
the promotion rankings gave all applicants thaesacore for this factor and because Plaintiff
would not have qualified for a Top Performers boeusn if his score had not been revised. See

Tuttle v. Metropolitan Gov't oNashville, 474 F.3d 307, 322 (6th Cir.2007) (noting that a

negative performance evaluation does not geryeraltstitute an advee employment action
unless it has an adverse impact on an emplogaeasngs). Therefore, Defendant’s Motion for
Summary Judgment SRANTED as to Plaintiff's claimsegarding revisions to his

performance appraisal.



2. Discipline
In order to make out prima facie case for his disparate treatnt claim relating to his
discipline, Plaintiff must show that other emypées who are both outsitles protected class and

comparable to him in all relevant respects wesated differently. See Ercegovich v. Goodyear

Tire & Rubber Co., 154 F.3d 344, 352 (6th Cir. 1998) a “discipline cae,” this comparison

includes showing that the condwattissue was similar in bokind and severity. Clayton v.
Meijer, Inc., 281 F.3d 605, 611 (6th Cir. 2002). sAsted earlier, Terry was suspended without
pay for 72 hours for hitting an object while dng a Fire Engine on March 1, 2012, and for not
following department procedures in reporting the @eat, instead allegedly trying to cover it up.
Terry points to two comparators in the reco&khdrew Hoard (Caucaan) was a firefighter
suspended without pay for 24 hours after he struck a citizen’s car andceteadnaffic citation.
(See ECF No. 33 at 1 41, ECF No. 30-2 at Ropert Dabbs, also a Caucasian firefighter, was
suspended without pay for 24 hotws striking a fire hydrant whiléacking into the station.

(See ECF No. 33 at 1 42, ECF No. 30-2 at 36.véier, there is nothing in either Hoard’s or
Dabbs’ records that indicates they tried to cayetheir accidents, which Terry was alleged to
have done. Furthermore, the record showsltteaitenant Richard Russell was also accused,
along with Terry, of covering up Terry’s accideand he was suspended for 48 hours for his
actions. (ECF No. 33 at § 40; ECF No. 30-2 at 33.)

Taken together, it appears as if Temgeived the same 24 hour suspension as his
comparators for having the accident, and the sértgour suspension as Russell for his role in
attempting to cover up the accident. However, tieen® evidence in the record that this is how
the Fire Department calculated Terry’s discipline. Furthermore, while there are significant

distinguishing factors between Terry and his comafmas, the Sixth Circuit has made clear that a



plaintiff need not demonstrate an exact cotr@hawith an employee receiving more favorable

treatment in order for them to be considered similarly situated._See, e.g., Chattman v. Toho

Tenax Am., Inc., 686 F.3d 339, 348 (6th Cir. 2DP(guoting Ercegovit, 154 F.3d at 352.)

Therefore, viewing the facts inglight most favorable to the phdiff, the Court finds that Terry
has made out prima facie case in regards to his discipline.
However, Terry’s claim ultimately fails bause he cannot show that Defendant’s
legitimate non-discriminatory exsa is pretextual. Defendaagues that Terry’s punishment
was more severe than the twouCasian firefighters he points to as comparables because Terry
tried to cover up his accident. The fact thautenant Russell was suspended for 48 hours for
his participation in the allegecover up supports Defendand'ssertion, since 48 hours is the
difference between Terry’s punishment and that ®kcbimparators._(See ECF No. 30-2 at 33.)
Terry argues that he was natolved in a cover up, but this unavailing. To show that

Defendant’s reasons for discipliaee pretextual, Plaintiff mustlage more than a dispute over

the facts upon which the distie was based. See Braithwaite v. Timken Co., 258 F.3d 488,
494 (6th Cir.2001). Rather, Plaiifitmust point to some evidence tending to demonstrate either
that the basis for the disciplineas false or that Dendant did not honestly believe the reasons

cited for the discipline. _See Payne v.dllar Indus., Inc., No. 2:11-CV-2238-JTF-DKV, 2013

WL 3864818, at *4-5 (W.D. Tenn. July 24, 2013Y,chf(May 7, 2014). Plaintiff has utterly
failed to do this.

The record shows that Battalion Chief Adamaaeed statements from every firefighter
who was at the scene of the accident as weabstsnony from Department mechanics about the
likely cause of the damage. (See ECF No. 30-2&t18.) Multiple partieshoth within the Fire

Department and from other areas of Shelbuity Government, reviewed the hearing and found



that the hearing was fair andpported by the evidence in the record. The record presented in
support of Defendant’s motion supports thisdasion, and Plaintiff has failed to submit
evidence to the contrary. Becat®aintiff has failed to show th#tere is a genuine dispute of
material fact as to the rationale in suppdrDefendant’s punishment of Terry following the
accident, Defendant’s Motion for Summary Judgme@RANTED as to Plaintiff's claim
based on the discipline he received.
3. Failure to Promote

To make out @rima facie case of race discrimination tihe failure to promote context,
Terry must prove four elements: (1) that he meanber of a protected slg; (2) that he applied
for, and did not receive, a jo{8) that he was qualified forehjob; and (4) that a similarly-

situated person who was nottire plaintiff's protected classeceived the job. Anthony v. BTR

Auto. Sealing Sys., Inc., 339 F.3d 506, 515 @th 2003) (citing Thurman v. Yellow Freight

Sys., Inc., 90 F.3d 1160, 1166 (6th Cir.1996)). If a plaintiff makes putra facie case, a
defendant must then show a legitimate, non-diso@toiry reason for the failure to promote. Id.
If a defendant makes this showing, the burden #héfts to the plaintiff to show that the
defendant’s reason is a peet for discrimination._Id.

Plaintiff has shown sufficient proait this stage to establislpama facie case for failure
to promote, however, he has not shown thdebBdant’s legitimate, non-discriminatory reasons
for failing to promote him were a pretext for @ailiscrimination. Defendant claims that the
candidates it promoted in 2012 were more qualifiech Plaintiff. In support, Defendant points
to the fact that all ofhe parties promoted were ranked higttian Plaintiff on the “Eligible for
Promotion” rankings list. Plaintiff does ndispute the accuracy tie driver promotion

rankings list, where he ranked 28th and all ofititividuals promoted reked higher. However,

10



Terry claims that there is anotheersion of the lieutenant promoti rankings list, different than
the one in the record. The copy of the rankimgke record (See ECNo. 30-2 at 2) shows
Terry ranked seventh and Robinsonked third, while Terry claims that he has a copy of a list
that shows that Terry was rankegtBiand Robinson was ranked eighth.

This claim is unpersuasive. First, Terry lf@ed to provide aapy of the alleged other
list to the Court or evean affidavit of a withess who cauch for this other list. Second, the
record shows that the rankings were an impottahnot determinativeattor, therefore showing
that someone ranked slightly lower than him received a promotion ahead of him is not sufficient
to establish pretext. Finally, even assunsogh a list existed and the ranking was the most
important factor in the promotion process, shmthat Robinson was ranked lower than him is
insufficient to support a claim eécial discrimination because Robinson is the same race as
Terry. Therefore, Defendant’s Motion for@mary Judgment is GRANTED as to Terry’s
failure to promote claim.

CONCLUSION

Terry has failed to provide even a diia of evidence showing that Defendant
discriminated against him because of his ratiee revisions to Terry’s 2010 Performance
Appraisal were not an adverse employmenbadtiecause they did not impact Terry’s earnings.
Terry is unable to show that Defendant dat honestly believe that he damaged County
property and failed to fully disase information about the adeint. Likewise, Terry cannot
show that Defendant failed to promote him becanides race because the proof shows that all
of the employees promoted ahead of him waoee qualified. Therefore, the Court hereby
ADOPTS the Magistrate Judge’s Report and Recommendatidatsentirety. Defendant’s

Motion for Summay Judgment iISRANTED as to all Plaintiff's claims.
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IT IS SO ORDERED, this 30th day of January, 2015.

/s/ Sheryl H. Lipman

Sheryl H. Lipman
U.S. DISTRICT COURT JUDGE
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