Trawick v. Northwest Correctional Center

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERNDIVISION

PATRICK TRAWICK,

—

Petitioner, )
V. Case No. 2:13-cv-02144-STA-cgc
MIKE PARRIS,

Respondent.

N o — , N N N

ORDER TO MODIFY THE DOCKET,
DENYING PETITION PURSUANT TO 28 U.S.C. § 2254
DENYING A CERTIFICATE OF APPEALABILITY,
CERTIFYING THAT AN APPEAL WO ULD NOT BE TAKEN IN GOOD FAITH
AND
DENYING LEAVE TO PROCEED IN FORMA PAUPERIS ON APPEAL

Before the Court is the Petih for Writ of Habeas Corpus Pursuant to 28 U.S.C. § 2254
("8 2254 Petition”) filed by Petitimer, Patrick Trawick, Tennessee Department of Correction
prisoner number 213102, an inmate at the INeest Correctional Guoplex (“NWCX”) in
Tiptonville, Tennessee. (8 2254 Pdirawick v. Parris,No. 2:13-cv-02144-STA-cgc (W.D.
Tenn.),ECF No. 1.) For the reasostated below, the CouENIES the § 2254 Petition.
l. BACKGROUND

A. State Court Procedural History

On November 14, 2002, a grand jury 8helby County, Tenness, returned two
indictments against Trawick. Case Numi®-08616 charged Trawick with the first degree
murder of Tujuana Smith. (Indictme®tate v. TrawickNo. 02-08616 (Shelby Cnty. Crim. Ct.),

ECF No. 11-1 at PagelD 61-62.) Case Nemb2-08617 charged Trask with aggravated
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assault against Smith (Count 1) andi@&Turner (Count 2). (Indictmen§tate v. TrawickiNo.
02-08617 (Shelby Cnty. Crim. Ct.), ECF No. 11-PagelD 63-65.) On July 16, 2003, the State
filed notices of its intent tseek enhanced punishment difd imprisonment without the
possibility of parole. (Not. of bent to Seek Enhanced PunishmeBtiate v. Trawick Nos.
02-08616, -08617 (Shelby Cnty. Crim. Ct.), ECF N&-1 at PagelD 149-50; Not. of State’s
Intention to Seek lfe Without Paroleid., ECF No. 11-1 at PagelD 151-53.)

A jury trial commenced in the Shelby County Criminal Court on February 25, 2008. On
February 29, 2008, the jury returned guilty vetslon all charges. (Trial Tr. 723-28,, ECF
No. 11-7 at PagelD 1063-65.) At a pengltyase hearing on February 29, 2008, the jury
sentenced Trawick to life imprisonment withoué tpossibility of parole on the murder count.
(Id. at 798-99.)

On April 3, 2008, the State filed a motidor consecutive sentencing. (Mot. for
Consecutive Sentencingrawick v. Parris No. 2:13-cv-02144-STA-cgc (W.D. Tenn.), ECF No.
11-1 at PagelD 170-71.) At a sentencing imgaon April 22, 2008, the trial judge sentenced
Trawick to concurrent terms of six years for the taggravated assaultsitivthe sentences for the
aggravated assaults to run consecutively tcesertfor the murder conviction, for a total sentence
of life without parole plus six y@s. (Sentencing Hr'g Tr. 12-1i@,, ECF No. 11-8.) Judgments
were entered on November 16, 2008. $fate v. TrawickNo. 02-08616 (Shelby Cnty. Crim.
Ct.), ECF No. 11-1 at PagelD 172; State v. TrawickNo. 02-08617 (Shelby Cnty. Crim. Ct.)
(Count 1), ECF No. 11-1 at PagelD 173);id.,(Count 2), ECF No. 11-at PagelD 174.) The

Tennessee Court of Criminal ppeals (“TCCA”) affirmed. State v. Trawick, No.



W2008-02675-CCA-R3-CD, 2010 WL 2349188 (Tenn. Crim. App. June 9, 28i0¢al denied
(Tenn. Nov. 18, 2010).
The TCCA summarized the evidence introduced at trial:

Darryl Turner testified that he and Tujauna Smith, the deceased victim and
the Defendant’s ex-girlfriend, began datifogir to six weeks before her death on
September 30, 2002. He recalled thathlhe known the Defendant since 1999
when they met in prison. After Mr. Turner's release from prison, he and the
Defendant became reacquainted. Mr. Turner stated that the Defendant was not
happy about his relationship with the tine, but that he and the Defendant had
never had any serious problems between aoéhar. He stated that he offered to
stop seeing the victim, btihe Defendant told him thavas not necessary. Mr.
Turner and the victim continued to datéle also testified that on the day before
the victim's death, the Defendant had beerMr. Turner’s mother's home and
confronted the victim about her failureliong their thirteermonth-old daughter to
see him.

Mr. Turner testified that on Septéer 30, 2002, the victim picked him up
at his mother’s house to go out to dinner. Not far from the home, the Defendant
pulled up next to the victim in an attempt to get her to talk to him. She told the
Defendant that she had nothing to sayhtm. Mr. Turner recalled urging the
victim to talk to the Defendant in order to see what he wanted. However, the
victim told Mr. Turner that the Defendalaoked like he was reaching for a gun so
she sped away.

Mr. Turner testified that the Defendgnirsued them while the victim drove
frantically, speeding to get away frothe Defendant. During the pursuit, the
victim stopped and the Defendasitot at them. Mr. Turnéhen told her to drive
to the North Precinct of the Memphis PeliDepartment. He recalled that as the
victim sped toward the precinct, the Defendant maintained his pursuit. When the
victim attempted to turn quickly, she hat curb. Mr. Turner testified that he
jumped out of the car andrgéhrough the woods to theqminct. As he approached
the precinct, the victim drove past him with the Defendant still following her.

Mr. Turner testified that he arrived e precinct to report that he and the
victim had been chased and shot at leyefendant. About ten minutes after his
arrival at the precinct, he recalled thiicers telling him that there had been a
shooting at a nearby Mapco gaation. He testified thatot long after hearing of
the shooting, the officers told him thaetkictim had been Ked. After giving a
full statement to the police, Mr. Twen identified the Defendant from a
photographic lineup as the man who had chaseldshot at them. Several months
later, while both men were in jail, the Defendant told Mr. Turner that he never
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intended to harm Mr. Turner and that pisblem was with the victim. During the
conversation, the Defendant asked Mr. Burnot to testify against him. Mr.
Turner stated that he felt obligated tetifyy because the victim had saved his life.

The deceased victim’s cousin, Ranell@niban, testified that the victim had
just turned nineteen-years-old on Septemh002. She said that the victim had
two daughters, ages four-years-olthd eleven-months-old. The younger
daughter’s father is the Defendant. Msurdan said that the victim began living
with her about three or four weeks beftwer death. She recalled that the victim
and the Defendant argued sometimes drgcribed their argunents as “nothing
big.” Ms. Duncan said that the victibegan dating Darryl Turner about the time
she moved into her residence. Ms. Dam testified that the Defendant came by
her home about a week before the victim’s death. He dropped off some diapers for
the baby and wanted to talk to the wittwho was not home at the time. Ms.
Duncan recalled that the Defendant wasetipdout the victim’eabsence and told
her that the victim was “going to make ki her.” Ms. Duncan testified that she
did not take his comment seriously and #teg¢ was not afraid ofie Defendant that
day at her house. Ms. Deen said that she saw the victim and Mr. Turner earlier
on the evening of the victim’s death. Searhed that the victim had been shot and
killed sometime around 2:00 a.m. the next morning.

Raymond E. Williamson testified that he was an assistant manager at the
Mapco Gas Station where the victim was killed. He had gotten off work at 10:00
p.m. but was at the stoveaiting for another employeehsm he drove to work to
end his shift at 11:00 p.m. He recallseking two cars pull up outside the store
and seeing a man and a woman in an argument. Although he could not hear what
was being said, he couldlit¢hey were arguing byheir loud voices and hand
gestures. Mr. Williamson said that the victim appeared very afraid and moved her
hands in a defensive gesture. Heatibed the Defendant as “agitated.”

Mr. Williamson testified that the victirantered the store and the Defendant
followed her with a gun in his handMr. Williamson described the gun as a
chrome-plated .45 caliber handgun that the Ded@t held close to his chest as he
entered the store. Near the front counter, the Defendant grabbed the victim and
pistol-whipped her. Mr. Williamson testifiehat the Defendant told the victim to
“get the * * * out of the store.” Mr. Williamson began pushing the panic button to
alert the police when the confrontatibacame physical. The victim broke away
from the Defendant and ran to the backheaf store. The Defendant followed her,
broke the glass from a beer cooland soon caught up to the victim. Mr.
Williamson testified that the Defendant skize victim six or seven times, with the
victim falling to the ground with the third shot. He said that the Defendant
emptied his gun and ran from the store.



Mr. Williamson testified that he locked the doors of the store as soon as the
Defendant exited the building. He recdllthat the video surveillance cameras
recorded the entire incident. The video was played for the jury during which time
Mr. Williamson recalled that the Defendantdhthe victim for the first two or three
shots and then let her fall to the ground as he continued to shoot. He
acknowledged that he was initially un@ to identify the Defendant due to
medication he took that affected his short-term memory. However, he identified
the Defendant at trial.

Rodney Middlebrook testifétthat he was an empleg at the gas station on
the night that the victim was killed. He recalled that the victim and the Defendant
came into the store at abdiit:45 p.m. and that the victim was scared. He saw the
Defendant pistol-whip the victim. Whevir. Middlebrook “hopped” the counter
to escape the store, he heard gunshots. The Defendant left the store and drove
away.

Torrance Holmes testified that he sva customer at the gas station and
witnessed the altercation from the parkiog He recalled that two cars came
racing down the wrong sidef the road and pulled intthe parking lot. Mr.
Holmes testified that the victim was sadreHe said that tnDefendant was angry
with the victim and wanted to knowhy she was with another man. The
Defendant also questionedhether his baby was in the victim’s car with the
couple. Mr. Holmes testified that the Defendant threatened to kill the victim and
chased her into the store. From thekpay lot, Mr. Holmes saw the Defendant
choke and pistol-whip the victim. He sawe tictim break free and run to the back
of the store only to be chased and diwptthe Defendant. He testified that the
Defendant left the store amdmediately went to check éhbackseat of the victim’s
car as if to see if the baby was insttle car. Finding no one else in the victim’'s
car, the Defendant left the scene in b&s. Mr. Holmes testified that he was
trained in cardio-pulmonary resuscitatiorP{) so he entered the store to check on
the victim. He described the scene as very bloody. When he checked the
victim’s condition, she had no pulse.

Rodarius Ellis testified that he wasthé Mapco store talking to his friend,
Torrance Holmes, when two cars drove int® plarking lot. He said that he saw a
man follow a woman into the store. He recalled that the man pistol-whipped the
woman and followed her to the back of therstwhere he shot her. Before leaving
in his car, the man checked the wonsabackseat, as if he was looking for
someone. Mr. Ellis said that he startedleave the store but returned at his
girlfriend’s urging because lkmew CPR. However, when he returned to the store
and checked the victim, she was already dead.

Memphis Police Department Officer tHek Taylor testified that he
responded to a report of a shooting & lapco station at approximately 10:30
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p.m. When he arrived at the scene, everything looked normal so he assumed that
the call had been a false alarm. Howew@fficer Taylor stated that when he
entered the store, the clerk told him, “Shkack there.” In light of the clerk’s

calm demeanor, Officer Taylor stilhought that the clerkvas referring to a
shoplifter; but as he rounded the corner efdisle to the back of the store, Officer
Taylor saw a lot of blood and the victsrbody. He secured the scene, separated
the witnesses, and called an ambulance to the scene.

Sergeant Connie Justice of the Memphis Police Department testified that
she was assigned the investigation of the case and acted as case coordinator. Sgt.
Justice testified that, based upon the stigation that ocawed throughout the
night of the shooting, the police had ceatktheir investigation on the Defendant
by morning. However, the Defendantoped difficult to locate and was not
arrested until May 2003. Cedric Thompdestified that heeported his white
Mercury Mystique stolen some time befdhe victim’'s death. He also said that
he never gave the Defendant permission to drive his car. Sgt. Justice testified that
a Mercury Mystique found abandoned néze scene was processed and that a
bullet found in the vehicle was matchedtbmse taken from the victim’s body.

She said that there were no fingerpgontnparisons made from any found on the
vehicle.

Memphis Police Department Officer SeewvFord testifiedhat he helped
secure the scene at the Mastation and also spoke to Mr. Turner at the precinct.
He said that he went to the area where Mr. Turner told him the victim had run over
the curb and confirmed that there were skatks on the road. He also retrieved a
“slug” from the drywall of the storand sent it to the Tennessee Bureau of
Investigation (TBI) Crime Lab for analysisOfficer Shan Tracy testified that he
completed the crime scene sketch of Megpco station which was admitted into
evidence at the trial. He recalled finditing victim’s car keys in a pool of blood.

He also stated that no shell casings ofetsilwere found in # parking lot of the
store.

Francis Donald Carpenter testified the&t was the crime scene technician
with the Memphis Police Department who processed the abandoned Mercury
Mystique. He discovered a shell casinglom driver-side floor of the vehicle and
one round of ammunition imbedded in the passenger-side door. The bullet had
also shattered the passenger-side windowe recalled that the driver-side
window was shattered also but found no evidence that a batldtaveled through
the window. He opined that the noise d&oite of firing a gun inside the vehicle
could have caused the driver-side windowstatter. TBI fiearms technician
Alex Brodhag testified thdie analyzed the bullets édueasings found at the scene
and in the Mercury Mystique. He detenad that the casings and bullets were
fired from the same .45 caliber handgun.



Dr. O'Brian Cleary Smith testified that he served as the Shelby County
Medical Examiner from 1983 until Februa2@04, but was privately employed at
the time of trial. He performed the apsy on the victim andetermined that she
had suffered four gunshot wounds. One hdlgered at the top of her head and
traveled at an angle to rest in heaibr A second bullet é@red near her right
shoulder, severed her spinal cord and edmrest in her chest cavity. A third
bullet entered her right shaldr and exited her back. d@lourth bullet entered the
front of her right leg and exited the bamkher leg. Although unable to determine
the order in which the wounds were inflicted, Dr. Smith opined that the wound to
her head would have produced instardatdethe wound to hespinal cord would
have been fatal eventually; but the twhestwounds would have been survivable.

The Defendant recalled Ms. Duncantéstify more extensively about her
conversation with the Defendant the wdxdore the victim’s death. She stated
that the Defendant was angry that the victim and their baby was not home when he
came by with the diapers and that he told Ms. Duncan the victim was going to make
him kill her. She admitted that she did not take his comment seriously. However,
when asked to describe the Defendah&bavior toward the victim, Ms. Duncan
testified that the Defendant was jealou®n cross-examination, Ms. Duncan
described the Defendant asajppointed that the victim waot at home. She also
admitted that she “never dreamed that [the Defendant] would chase [the victim]
through a Mapco and gun her down.”

Based upon this proof, the jury convicted the Defendant, as indicted, of
premeditated first degree murder and twards of aggravated assault. Following

the bifurcated sentencing hearinge flary found beyond a reasonable doubt the

existence of one statutory aggravatiogcumstance, that the Defendant was

previously convicted of the prior violefglony of rape, and the jury unanimously
agreed that life without thpossibility of parole was the appropriate sentence.
State v. Trawick2010 WL 2349188, at *1-5.

On May 26, 2011, Trawick, through Robert Brodkis,retained counsdiled a petition in
the Shelby County Criminal Court pursuantth@® Tennessee Post-Conviction Procedure Act,
Tenn. Code Ann. 88 40-30-101 t®?2L (Pet. for Relief fronConviction or Sentencdyawick v.
State No. 02-08616 (Shelby Countyi@r. Ct.), ECF No. 11-16 @®agelD 1327-33.) The State
filed its response on July 13, 2011. (Resp. of Sihfeenn. to Pet'r's Pet. for Post-Conviction

Relief, id., ECF No. 11-16 at PagelD 1335-37.) @ahing on the post-conviction petition was



held on September 29, 2011.(Post-Conviction Hr'g Tr.,id., ECF No. 11-18.) The
post-conviction court deniedelief on November 14, 2011. (Order Denying Pet. for
Post-Conviction Reliefd., ECF No. 11-16 at PagelD 1362-) The TCCA affirmed. Trawick
v. StateNo. W2011-02670-CCA-R3-PC, 2012 WL 379809 enn. Crim. App. Aug. 31, 2012).

Although not disclosed by either party, Tiaky through his attorney, Robert Brooks,
subsequently filed a petition for a writ of ercmram nobign the Shelby County Criminal Court
in which he alleged that he dh@ewly discovered evidence, in the form of an affidavit by Darryl
Turner, “purporting to equivocatesheyewitness identification of fawick] as the driver of the
vehicle and the individual who had fired a weapon at the victim and hifnawick v. StatelNo.
W2014-01454-CCA-R3-ECN, 2015 WL 47691196, a(T2nn. Crim. App. Aug. 12, 2015). At
the hearing on theoram nobispetition, the trial court denied Tier's request for a thirty-day
continuance to “consider his position,” includitige possibility that henight be charged with
aggravated perjury. Turnerexised his Fifth Amendment rigagainst self-incrimination and
declined to testify. The trial court disgeed the petition, and the TCCA affirme&ee idat *5.

B. Procedural History of Trawick's 8§ 2254 Petition

On March 7, 2013, Trawick, through his ateynRobert Brooks, filed his § 2254 Petition
and paid the habeas filing fee. (8 2254 PEtawick v. Parris,No. 2:13-cv-02144-STA-cgc
(W.D. Tenn.), ECF No. 1.) On June 7, 2014, Tichwiled a motion asking that Respondent be
directed to respond to the § 2254 Petition. (Mot. for Order to Show Gay&F No. 4.) Inan

order issued on June 12, 2014, the Court gdaitr@wick’s motion and directed Respondent,



NWCX Warden Henry Steward, to file the statest record and a resporteethe § 2254 Petition.
(Order,id., ECF No. 5)

On August 8, 2014, Warden Steward filed Bieswer to Petition and most of the
state-court record. (Answeélrawick v. ParrisNo. 2:13-cv-02144-STA-cgc (W.D. Tenn.), ECF
No. 10; Not. of Filingjd., ECF No. 113 Trawick did not file a reply.

I. PETITIONER'S FEDERAL HABEAS CLAIMS

In his § 2254 Petition, Trawick raises the following issues:

1. “Ineffective Assistance of Counsel” (8 2254 Pet. itl5, ECF No. 1;see
also id.at 15-18); and
2. “Violation of Due Process’id. at 18;see also idat 19-22).

[I. THE LEGAL STANDARD

The statutory authority for federal courts taugrhabeas corpus relief for persons in state
custody is provided by 28 U.S.€.2254, as amended by the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA”). A federal court jmgrant habeas relief to a state prisoner “only
on the ground that he is in custadyviolation of the @nstitution or laws otreaties of the United
States.” 28 U.S.C. § 2254(a).

A. Waiver and Procedural Default

Twenty-eight U.S.C. § 2254(land (c) provide that a fedem@urt may not grant a writ of
habeas corpus on behalf of a state prisonégsanwith certain exceptions, the prisoner has
exhausted available state remedigpresenting the same claim sougghibe redressed in a federal

habeas court to the state courtSullen v. Pinholster563 U.S. 170, 181 (2011). The petitioner

! The Clerk is directed to modify the dotke substitute current NWCX Warden Mike
Parris for Henry Steward as respondefteeFed. R. Civ. P. 25(d).

2 The state-court recomid not include records pertainig the petition for writ of error
coram nobis



must “fairly present* each claim to all levels of state coreview, up to and including the state’s
highest court on discretionary revieBaldwin v. Reesé&41 U.S. 27, 29 (2004), except when the
state has explicitly disavowed state supremat review as an available state remédhgullivan
v. Boerckel526 U.S. 838, 847-48 (1999). Tennessee Supfeonrt Rule 39 eliminated the need
to seek review in the Tennessee Supreme Courtdar to “be deemed to have exhausted all
available state remedies.Adams v. Holland330 F.3d 398, 402 (6th Cir. 2003ee Smith v.
Morgan, 371 F. App’x 575, 579 (6th Cir. 2010) (tAdamsholding promotes comity by requiring
that state courts have the figpportunity to review and evaligaclaims and by mandating that
federal courts respect the duly promulgated afilthe Tennessee Supreme Court that recognizes
that court’s law and policy-makinfginction and its desire not to lemtangled in the business of
simple error correction).

The procedural default doctrine iscdlary to the exhastion requirement.See Edwards
v. Carpenter529 U.S. 446, 452-53 (2000) (noting the interplay between the exhaustion rule and
the procedural default doctrine). If the statourt decides a claim on an independent and
adequate state ground, such as a procedurapral@biting the state court from reaching the
merits of the constitutional claim, a petitioner ordinarily is barred from seeking federal habeas
review. Wainwright v. Sykes133 U.S. 72, 87-88 (19773ge Coleman v. Thomps@01 U.S.
722, 729-30 (1991) (a federal habeas court will nagere a claim rejected by a state court “if the
decision of [the state] courtgEs on a state law groundathis independent of the federal question

and adequate to support the judgment”). If antlads never been presented to the state courts,

% For a claim to be exhausted, “[i]t is notoeigh that all the facts necessary to support the
federal claim were before the satourts, or that a somewhat ganstate-law claim was made.”
Anderson v. Harles€59 U.S. 4, 6 (1982) (per curiam). MN®it enough to make a general appeal
to a broad constitutional guarante&ray v. Netherlangd518 U.S. 152, 163 (1996).
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but a state court remedyno longer availablee(g, when an applicable statute of limitations bars
a claim), the claim is technicalgxhausted, but procedurally barre@oleman 501 U.S. at 732;
see Hicks v. Strayt377 F.3d 538, 551 (6th Cir. 2004) (theocedural default doctrine prevents
circumvention of the exhaustion doctrine).

Under either scenario, a petitier must show “cause” to excuse his failure to present the
claim fairly and “actual prejudice” stemming frattme constitutional violation or, alternatively,
that a failure to review the claim will resuit a fundamental miscarriage of justic&chlup v.
Delo, 513 U.S. 298, 322 (1995Foleman 501 U.S. at 750. Thettar showing requires a
petitioner to establish that a caihstional error ha probably resulted in ¢éhconviction of a person
who is actually innocent of the crimeSchlup 513 U.S. at 321see House v. Belb47 U.S. 518,
536-39 (2006) (restating the ways to overcome phod default and further explaining the actual
innocence exception).

B. Merits Review

Section 2254(d) establishes #tandard for addressing claims that have been adjudicated
in state courts on the merits:

An application for a writ of habeasrpas on behalf of a person in custody
pursuant to the judgment of a State coudllstot be granted ith respect to any

claim that was adjudicated on the meiitsState court proceedings unless the

adjudication of the claim—

(2) resulted in a decision that wasntrary to, or involed an unreasonable

application of, clearly established Federal law, as determined by the

Supreme Court of the United States; or

(2) resulted in a decision that wassed on an unreasonable determination of
the facts in light of the evidence peesed in the State court proceeding.
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28 U.S.C. § 2254(d)(1)-(2). The prtner carries the burden of profair this “difficult to meet”

and “highly deferential [AEDPA] sihdard,” which “demands that state-court decisions be given
the benefit of the doubt.”Cullen, 563 U.S. at 181 (internal quotation marks and citations
omitted)?

Review under § 2254(d)(1) is limited to the netdhat was before the state court that
adjudicated the claim on the merit€ullen 563 U.S. at 181-82, 185. A state court’s decision is
“contrary” to federal law when it “arrives at armbusion opposite to tha¢ached” by the Supreme
Court on a question of law or “decides a case diffiyehan” the Supreme Court has “on a set of
materially indistinguishable facts.”Williams v. Taylor 529 U.S. 362, 412-13 (2000).An
“unreasonable applicationdf federal law occurs when the state court “identifies the correct
governing legal principle from” the Supreme CQ&idecisions “but urgasonably applies that
principle to the facts of the prisoner’s caséfilliams, 529 U.S. at 412-13. The state court’s
application of clearly established fedelalv must be “objectiely unreasonable.”ld. at 4009.

The writ may not issue merely because the hatead, in its independent judgment, determines

that the state court decision applied clearly ldistaed federal law erroneously or incorrectly.
Renico v. Left559 U.S. 766, 773 (2010illiams, 529 U.S. at 411. “As a condition for
obtaining habeas corpus from a federal court, a state prisoner must show that the state court’s

ruling on the claim being presented@deral court was so lackingjumstification that there was an

* The AEDPA standard creates “a substantiaigher threshold” for obtaining relief than
ade novareview of whether the state cdardetermination was incorrectSchriro v. Landrigan
550 U.S. 465, 473 (2007).

® The “contrary to” standard does not requiitation of Supreme Court cases “so long as
neither the reasoning nor the result ofstete-court decisiorontradicts them.” Early v. Packer
537 U.S. 3, 8 (2002) (per curiansge Mitchell v. Esparz®40 U.S. 12, 16 (2003) (sam&)gesh
v. Bagley 612 F.3d 424, 429 (6th Cir. 2010) (same).
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error well understood and eprehended in existing law beyoady possibility for fairminded
disagreement.” Harrington v. Richter562 U.S. 86, 103 (2011).

There is little case law addressing the standag2254(d)(2}hat a decision was based on
“an unreasonable determination of facts.” Howevewaood v. Allen558 U.S. 290, 301 (2010),
the Supreme Court stated that a state-courtidhaetermination is not “unreasonable” merely
because the federal habeas court woulee heached a different conclusion. Rrce v. Collins
546 U.S. 333, 341-42 (2006), the Court explained tfrleasonable minds reviewing the record
might disagree” about the factual finding in questitit on habeas review that does not suffice
to supersede the trial court’s . . . determination.”

“Notwithstanding the presumptn of correctness, the Supreme Court has explained that
the standard of § 2254(d)(2) isewhanding but not insatiable.”Harris v. Haeberlin 526 F.3d
903, 910 (6th Cir. 2008) (quotindiller-El v. Dretke 545 U.S. 231, 240 (2005)). “Even in the
context of federal habeas, deference doesimpty abandonment or abdication of judicial
review.” Miller-El v. Cockrell 537 U.S. 322, 340 (2003). A statsurt adjudication will not be
overturned on factual grounds as$ objectively unreasonable in ligiithe evidence presented in
the state court proceedingAyers v. Hudsaon623 F.3d 301, 308 (6th Cir. 201@ge Hudson v.

Lafler, 421 F. App’x 619, 624 (6th Cir. 2011) (same).

® In Wood 668 U.S. at 293, 299, the Supreme Couahtgd certiorari to resolve whether,
to satisfy 8§ 2254(d)(2), a petition@ust establish only that the statourt factual determination on
which the decision was based was “unreasonabteyhether § 2254(e)(1) additionally requires a
petitioner to rebut a presumption that the dateation was correct with clear and convincing
evidence. The Court ultimately found it unnecessary to reach that issuat 300-01, 304-05.
In Rice 546 U.S. at 339, the Coudaognized that it is unsettl@chether there are some factual
disputes where § 2254(#&) is inapplicable.
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V. ANALYSIS OF PETITIONER'S CLAIMS

A. The Alleged Due Process Violation (Claim 2)

In Claim 2, Trawick argues that his rightdae process was violated when the trial judge
ruled that his prior conviction for rape could bedisor impeachment purposes if he testified. (8
2254 Pet. 19-22Trawick v. Parris,No. 2:13-cv-02144-STA-cgc (W.D. Tenn.), ECF No. 1.)
Trawick raised the issue on diteappeal, and the TCCA denigeglief, reasoning as follows:

The Defendant argues that the trial court erred in ruling a prior rape
conviction admissible as impeachment evidence pursuant to Tennessee Rule of
Evidence 609. He contends that theltcourt failed to weigh properly the
probative value of the prior conviction vassits prejudicial #ect and that “the
obvious behavioral nexus between the raipewoman and the first degree murder
of a woman” concerning violent behaviinflicted against women rendered the
prejudicial effect of the eglence too great to allow adssion. The State contends
that the trial court properlgietermined that the rape conviction could be admitted
as impeachment and that if any error occurred, it was harmless in light of the
overwhelming proof of the Defendant’s guiliThe Defendant argues that this error
cannot be deemed harmless in lighthed decision not tdestify caused by the
ruling. Therefore, he argues that the jugs unable to hear his version of events,
which differed dramatically from the progresented by the State, specifically
concerning his state of mind.

The record reflects that during a prattearing on the issue the trial court
ruled admissible the Defendant’'4995 rape conviction based upon its
characterization that rape was “a crimiemoral turpitude” and that “someone
[who] commits a rape wouldot be someone who would bensidered particularly
moral.” The trial court also ruled that “just because it's a felony makes it
admissible” and “weighing thagainst the unfair prejuck, | think it should be
admissible if [the Defendant] elects testify.” Following the Defendant's
decision not to testify—which he attributed to the trial court’s ruling—the trial
court elaborated on its ruling and stated that because Mr. Turner testified candidly
about his prior criminal record and hagimet the Defendant while in prison, the
trial court thought it “unfairthat the Defendant would ladlowed to testify subject
only to impeachment by his 1993 theft conviction. The trial court ruled that the
rape conviction was probative of thBefendant’s truthfuless and that the
probative value of the evidencetaeighed the prejudicial effect.

” In the interest of clarity, the Court will address Claim 2 before Claim 1.
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Although the Defendant declined toepent an offer of proof during the
trial, he reserved the rigtd do so at the motion for newal hearing. However, at
the motion for new trial hearing, the triadurt refused to allow the Defendant to
present his offer of proof. Instead, the trial court permitted counsel to summarize
the Defendant’s testimony. Defense coussaied that the Dendant would have
testified that he rad the victim had a tumultuousrée-year relatinship that had
only recently ended when she died. teuld have testified that after their
break-up, he had great difficulty seeingithten-month-old daughter because the
victim would keep the child from hiland refuse him access to the child. He
would have testified that on the night oéthictim’s death he saw the victim while
driving, and that the victim and Mr. Turner actually chased him and fired the first
shots. The Defendant also would h#estified that the victim telephoned him on
his cellular phone and told him to follomer to the Mapco station. He admitted
that the couple argued about their daughted the victim’s relationship with Mr.
Turner. However, the Defendant woubdve testified that the victim made a
remark to him that their child had penfeed sexual acts withlr. Turner, and the
Defendant just “snapped,” following her into the store and ultimately shooting her.

Rule 609(a)(3) of the Tennessee Rules of Evidence allows for the admission
of a prior conviction to impeach the credityilof a defendant testifying at trial.
Prior to its admission, theiat court is required to determine whether “the
conviction’s probative value on credibility eugighs its unfair prejudicial effect on
substantive issues.” Tenn. R. Evid. 609(n)(3 his court will only reverse a trial
court’s decision only if the triacourt abused its discretionState v. Williamsan
919 S.w.2d 69, 78 (Ter. Crim. App. 1995).

In determining whethethe probative value of prior conviction on the
issue of credibility outweighs its unfairgudicial effect on the substantive issues,
a trial court should consider (1) the redace of the impeaching conviction with
respect to credibility, and (2) the simitgrbetween the crime in question and the
underlying impeaching convictionState v. Waller118 S.W.3d 368, 371 (Tenn.
2003). This court has held that a prirape conviction may be admissible for
impeachment purposes under Rule 6(&ate v. O.B. Freeman Green,,Jo.
02C01-9901-CC-00036, 1999 WL 675352, at (f2nn. Crim. App. Sept.
9[,]1999), perm. app. deniedTenn. Apr. 24, 2000). The fact that a prior
conviction involves the same or similar carfor which the defendant is being tried
does not automatically require its exclusioBtate v. Baker956 S.W.2d 8, 15
(Tenn. Crim. App. 1997)State v. Miller 737 S.W.2d 556, 560 (Tenn. Crim. App.
1987). However, if “the prior convictiomd instant offense are similar in nature
the possible prejudicial effect increases greatly and should be more carefully
scrutinized.” Long v. State607 S.W.2d 482, 486 (Tenn. Crim. App. 1980). The
trial court must analyze the prior convantiand the offense on trial to determine if
the conviction’s probative value on cieility is outweighed by the danger of
unfair prejudice.
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In this case the trial court determing@t the Defendant’s prior conviction
for rape was a “crime of moral turpitte” and probative of the Defendant’s
credibility. The trial court further deteined that the rapeonviction should be
admissible because the impeachment oDisiendant should not be limited to only
his 1993 theft conviction. We cannot conclude under the circumstances of this
case that the trial court abused its discretion in determining that the probative value
of the Defendant’s rape conviction relaito credibility outweghed any danger of
unfair prejudice to the Defendant. Accmgly, the Defendant is not entitled to
relief on this issue.

State v. Trawick2010 WL 2349188, at *7-8.

In his § 2254 Petition, Trawiclloes not take issue withe TCCA'’s holding on direct
appeal. He argues, however, that,

[e]ven if admitting the priorape conviction was proper der state law, the effect

of allowing this was to violate petitioner’s due process rights. Petitioner’s interest

in a fair trial far outweighed any interagbe state had in introducing the nature of

his prior conviction, i.e., rape. And petiter’s trial could nobe fundamentally

fair without his testimony.

(8 2254 Pet. 19Trawick v. Parris,No. 2:13-cv-02144-STA-cgc (W.D. Tenn.), ECF Nosgp
also id.at 21-22 (same).)

In his Answer, Respondent argues that Trawaiked his challenge to the trial court’s
evidentiary ruling on direct appeal solely astate-law issue and, because there is no longer any
means of exhausting his federal constitutional cl#im,barred by procedural default. (Answer
at 9-10, Trawick v. Parris, No. 2:13-cv-02144-STA-cgc (W.D. Tenn.), ECF No. 10.)
Respondent’s argument is well taken.

[O]rdinarily a state prisonatoes not “fairly present” a claim to a state court if that

court must read beyond a petition or a (@ a similar docment) that does not

alert it to the presence of a federal clainoider to find material, such as a lower

court opinion in thease, that does so.

Baldwin 541 U.S. at 3%2. Reeseb41 U.S. at 32.
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A petitioner can take four actions in his brief which are significant to the
determination as to whether a claim hagmfairly presented:(1) reliance upon

federal cases employing constitutioreatalysis; (2) reliance upon state cases

employing federal constitutional analysis; (3) phrasing the claim in terms of

constitutional law or in terms sufficientparticular to allega denial of a specific
constitutional right; or (4) allegingacts well within the mainstream of
constitutional law.
Newton v. Million 349 F.3d 873, 877 (6th Cir. 2003) (internal quotation marks omitted),
abrogated on other grounds by English v. Bergho@® F. App’x 734, 744-45 (6th Cir. 2013ge
also Pudelski v. Wilsgb76 F.3d 595, 605-06 (6th Cir. 2009) (sanfkeicher v. Motley444 F.3d
791, 798 (6th Cir. 2006) (same).

In his brief to the TCCA on direct appealawick framed the issue as whether the trial
court erred when it ruled that it would allow theosecution to use a prior rape conviction to
impeach him if he chose to testify(Principal Br. of Appellant at 1State v. TrawickNo.
W2008-02675-CCA-R3-CD (Tenn. Crim. App.), EG. 11-10 at PagelD 1213.) Trawick’s
analysis relies on Tennessee evidentiary law aaghtejudice he suffered because both the rape
and Smith’s murder involved violence against a womaBee (idat 18-24.) Trawick makes no
argument that the trial court’s evidentiary rulinglated his right to duprocess under the United
States Constitution. Therefore, Trawick hakethto exhaust a federal constitutional claim.

Claim 2 is without merit and BISMISSED.

B. Ineffective Assistanceof Counsel (Claim 1)

In Claim 1, Trawick argues that his attornegadered ineffective assistance, in violation
of the Sixth Amendment, by advising him not tstiy after the trial court ruled that his rape

conviction could be used for impeachment. (8 2254 Pet. 15Fd8yick v. Perry, No.

2:13-cv-02144-STA-cgc (W.D. Tenn.), ECF NA4.) Trawick raised the issue in his
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post-conviction petition. (Pet. for Ref from Convictionor Sentence at 4 rawick v. StatelNo.
02-08616 (Shelby Cnty. Crim. Ct.), ECF No. 11di6PagelD 1330.) Athe post-conviction
hearing, the following evidence was presented:

On May 26, 2011, with the assistange post-conviction counsel, the
petitioner filed a petition for post-convioti relief in which he raised a claim of
ineffective assistance of trial counselSpecifically, he alleged that his trial
counsel were deficient for advising him notestify. The petitioner asserted that,
without his testimony, he was “deprivedasubstantial defense and the jury was
left with no other choice bub convict as charged.”

At the evidentiary hearing, the petitionestifed that he wanted to testify at
trial but decided not to badeon the advice of his cougls who told him that it
would not be in his best interest givemtthhe trial court had ruled that the State
could introduce his prior comstions for rape and burglary. Had he testified at
trial, he would have offered the follimg testimony: His ex-girlfriend, Smith,
called him on the day of the incident t&&sm to meet her at his mother’s house so
that she could bring their nine-month-old daughter to him. He called her back, and
a man who answered the phone hung up on him. He called again, and when Smith
answered, he said that he hoped shensaprostituting herself for drugs again and
that she did not have their daughtmound such “stuff.” According to the
petitioner, Smith replied that botbhe and their nine-month-old baby were
“sucking [the] man’s penis,” and then huag on him. The petitioner said that
when he heard Smith’s words about their daughter, it felt as if “a bomb ... exploded
inside of [him].”

About twenty minutes later, Smith calléhe petitioner back and told him to
meet her at his mother’'s house. En eptlhe petitioner spted Smith’'s car with
Smith and what appeared to be two merdesi He also saw his baby’s car seat in
the vehicle. He pulled up, and Smith, whoswathe driver's sat, raised her head
up, appearing to the petitioner as if she e in the act of performing oral sex on
Darryl Turner, who was in the front passenggsit. The petitioner said that Turner
fired a gun at him and that he then fled in his vehicle, chased by Smith and Turner
in their vehicle. During the ensuing ase, a gun fell out of the visor in the
petitioner’s vehicle and the petitioner gbeed it. The petitioner said that Turner
fired a couple more shots at him during the chase. He stated that he returned the
gunfire in an effort to make Smith and Tarrback off, but that he aimed only at
Smith’s tires because he belieMeis baby was in Smith’s car.

The petitioner testifiedhat at some point during the car chase, Smith
slowed her vehicle and Turner jumpedt. Soon thereafteg laughing Smith
called him on his cell phone and told hionfollow her to the Mapco station. The
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petitioner said he accused Smith of mavi'blow[n] [her] private parts out” by
having sex with the men he had seemén car and that shreplied, “Yeah, your
daughter’s pussy wore out, too” beforenjping out of her vehicle and running into
the Mapco store. Although he could neinember everything that happened after
that, he recalled having followed Smith inte store, hearing some shots during a
time that he felt “outside of [himself]And then running outside to Smith’s car to
check on his baby, who, as it turned outswt in the vehicle after all. The
petitioner also recalled that he was cryliegause he was so upset. He said it was
never his intention to hurt Smith or anyone else.

The petitioner further testified thae knew that Smith had, in the past,
prostituted girls as young as eleven in otdeget money to gport her drug habit.
According to the petitioner, his sisterchalso warned him to watch his baby when
she was around Smith.

On cross-examination, the petitioner acknowledged that it had been his
decision not to testify. He reiterated, howewvthat he had wanted to testify and
that he had based his decision twotestify on theadvice of counsel.

The petitioner’s sister, Takesha Trawick Smith, testified that the victim,
Tujauna Smith, called her once to aslslife knew of any young girls that she
(Tujauna Smith) could “pimp out.” The witness said that she informed the
petitioner of that conversatioas well as the fact thahe had heard from numerous
people that Tujauna was being paidébmen fondle the petitioner’s baby. She
also told the petitioner that Turner wagedophile and that he had been having
sexual intercourse with her eleven-yedd daughter. She did not, however,
inform the petitioner’drial counsel of what she knew about Turner.

The petitioner's senior trial cosal, whom post-conviction counsel
stipulated was “one of the finest crmal defense lawyers in Shelby County,”
testified that he argued at tMorgan hearing that the Stashould not be allowed
to use the petitioner’s prior rape conviction as impeachment because both it and the
crime for which the petitiorevas on trial involved vi@nce against women. The
trial court, however, disagreed. After itding, the court granted counsel a break
to talk with the petitioner and his fégn about the petitioner's decision about
testifying. Trial counsel said that bolle and the petitioner's family members
advised the petitioner not take the stand in light dhe court’s ruling. Counsel
explained that he informed the petitiore# his opinion thathe rape conviction
would be “very, very harmful” to thpetitioner's case and would outweigh any
potential benefit that could be gainedthg petitioner’'s testimony. He said that,
had the trial court excluded the rapmeiction, his advice to the petitioner would
have been different.
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Trial counsel further testified thatshargument to the jury, which was the
only one available to him gen the State’s strong ewdce against the petitioner,
was that the shooting had occurred whilegbgtioner was in a state of passion and
intense excitement.

Trawick v. State2012 WL 3792095, at *1-3.

The post-conviction court denied relieih the merits. (Order Denying Pet. for
Post-Conviction Relief at PagelD 1360-82awick v. StatelNo. 02-08616 (Shelby Cnty. Crim.
Ct.), ECF No. 11-16.) The TCCa&ffirmed, reasoning as follows:

The post-conviction petiiner bears the burden pfoving his allegations
by clear and convincing evidencgeeTenn. Code Ann. § 40-30-110(f) (2006).
When an evidentiary hearing is heldtie post-conviction setting, the findings of
fact made by the court are conclusoreappeal unless the evidence preponderates
against them. See Tidwell v. Stat®22 S.W.2d 497, 500 (Tenn. 1996). Where
appellate review involves pely factual issues, the pellate court should not
reweigh or reevaluate the evidencBee Henley v. Stat®60 S.W.2d 572, 578
(Tenn. 1997). However, review of a tri@uet's application of the law to the facts
of the case isle nove with no presumption of correctnes§ee Ruff v. Stgt@78
S.w.2d 95, 96 (Tenn. 1998). The issuesingffective assistance of counsel,
which presents mixed questions of fact and law, is reviesechove with a
presumption of correctness given onlyth@ post-conviction court’s findings of
fact. See Fields v. Statel0 S.W.3d 450, 458 (Tenn. 200Burns v. State6
S.W.3d 453, 461 (Tenn. 1999).

To establish a claim of ineffective assistance of couttselpetitioner has
the burden to show both that trial coursglerformance was deficient and that
counsel’'s deficient performance prejoell the outcome of the proceeding.
Strickland v. Washingtom66 U.S. 668, 687 (19843ece State v. Taylpi968
S.W.2d 900, 905 (Tenn. Crim. App. 199Mofing that same standard for
determining ineffective assistance of courtbelt is applied in federal cases also
applies in Tennessee). T8&icklandstandard is a two-prong test:

First, the defendant must show that counsel’s performance was
deficient. This requires showing thatunsel made errors so serious that
counsel was not functioning as ttemunsel” guaranteed the defendant by
the Sixth Amendment. Second, the defendant must show that the deficient
performance prejudiced the defens€his requires showing that counsel’'s
errors were so serious as to deprivedigiendant of a fair trial, a trial whose
result is reliable.
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466 U.S. at 687.

The deficient performance prong of ttest is satisfiedy showing that
“counsel’s acts or omissions were so@asias to fall below an objective standard
of reasonableness under préwng professional norms.” Goad v. State 938
S.W.2d 363, 369 (Tenn. 1996) (citigdrickland 466 U.S. at 688axter v. Rose
523 S.W.2d 930, 936 (Tenn. 1975)). Moreovee, reviewing court must indulge
a strong presumption that the conduct amfunsel falls within the range of
reasonable professional assistarss® Strickland466 U.S. at 690, and may not
second-guess the tacticaldastrategic choices made tnal counsel unless those
choices were uninformed becausenadequate preparationSee Hellard v. State
629 S.W.2d 4, 9 (Tenn. 1982). The prejudpeng of the tesis satisfied by
showing a reasonable probabilitye., a “probability séficient to undermine
confidence in the outcome,” that “but fwwunsel’s unprofessionafrors, the result
of the proceeding would have been differenStrickland 466 U.S. at 694.

Courts need not approach tBé&ricklandtest in a specific order or even
“address both components of the inquirghe defendant makes an insufficient
showing on one.” 466 U.S. at 6%&e also Goad®38 S.W.2d at 370 (stating that
“failure to prove either deficiency qrejudice provides a sufient basis to deny
relief on the ineffective assistance claim”).

In denying the petition, the post-conwan court found that trial counsel’s
advice to the petitionebaut testifying was part & sound defense strategy based
on counsel’'s experience, atttht the decision not todefy was the petitioner’s.
The court, therefore, concluded that gegitioner had failed to meet the deficient
performance prong of thgtricklandtest for ineffectiveassistance of counsel.

The record fully supports the findings and conclusions of the
post-conviction court. The petitioner ackriedged that it had been his decision
not to testify, but blamed the decision the allegedly defective advice of trial
counsel. Trial counsel, however, explairibdt the basis of hidecision was the
trial court’s ruling that the State couldpeach the petitioner’s testimony with his
prior conviction for rape, which counse¢lieved would be very harmful to the
petitioner’'s case and would owtigh any possible benethat could be gained by
the petitioner’s testimony. There was eadence that trial counsel was in any
way unprepared for the casand post-conviction counsel stipulated to trial
counsel’'s extensive experice and excellenteputation as a criminal defense
attorney in Shelby County. As the posiwiction court noted in its order, this
court has previously affirmed the denadlpost-conviction relief based on a claim
of counsel’s allegedly defective advideoat testifying when the evidence showed
that the petitioner knowingly waived the rigb testify after keding the informed
advice of counsel.See Almeer K. Nance v. Stakn. E2008-00857-CCA-R3—
PC, 2009 WL 160919, at *5 (Tenn. Crim. App. Jan. 23, 208&)n. app. denied
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(Tenn. Apr. 27, 2009)Mindy Sue Dodd v. Statdlo. M2006—02384-CCA—-R3—

PC, 2007 WL 2949020, at *9 (Tenn. Crim. Agpct. 10, 2007). We, therefore,

agree with the post-conviction court thae thetitioner failed to show that counsel

was deficient in the advidee gave the petitioner.

Trawick v. State2012 WL 3792095, at *3-4.

A claim that ineffective assistance of counsas deprived a habeas petitioner of his Sixth
Amendment right to counsel is cooited by the standards statedStrickland v. Washingtod66
U.S. 668 (1984). To demonstrate deficigmegrformance by counsel, a petitioner must
demonstrate that “counsel’s repeatation fell below an objectivetandard of r@sonableness.”
Id. at 688. “A court considering a claim of ineffeve assistance must apply a strong presumption
that counsel’s representation was within the widege of reasonable giessional assistance.
The challenger’'s burden is to show that coumsade errors so serious that counsel was not
functioning as the ‘counsefjuaranteed the defendant by the Sixth Amendmehlatrington v.
Richter, 562 U.S. 86, 104 (2011) (internal dqation marks and citations omitted).

To demonstrate prejudice, a prisoner must establish “a reasonable probability that, but for
counsel’'s unprofessional errors, the resulttloé proceeding would have been different.”
Strickland 466 U.S. at 694. “A reasonable probability is probability sufficient to undermine
confidence in the outcome.ld. “It is not enough to show th#te errors had some conceivable
effect on the outcome of the proceeding. Counseters must be so setis as to deprive the
defendant of a fair trial, a trial whose result is reliabld®Richter, 562 U.S. at 104see also idat

112 (“In assessing prejudice undgrickland the question is not whetha court can be certain

counsel’s performance had no effect on the outcomehether it is possible a reasonable doubt

8 «IA] court need not determine whetheounsel's performance wadeficient before
examining the prejudice suffered by the defendand” at 697. If a reviewing court finds a lack
of prejudice, it need not detemme whether, in fact, counsel’s performance was deficiddt.
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might have been established if counsel actedréffity. . . . The likelihood of a different result
must be substantial, not just conceivable.”) (citations omiti&dng v. Belmonte$58 U.S. 15,
27 (2009) (per curiam) (“Bustricklanddoes not require the State‘tole out’ [a more favorable
outcome] to prevail. RatheBtricklandplaces the burden on the defendant, not the State, to show
a ‘reasonable probabilityhat the result would have been different.”).

“SurmountingStricklands high bar is nevean easy task.”Padilla v. Kentucky559 U.S.
356, 371 (2010).

An ineffective-assistance claim can function as a way to escape rules of
waiver and forfeiture and raise issues not presented at trial, and Stithéand
standard must be appliedtwv scrupulous care, lest “intrusive post-trial inquiry”
threaten the integrity of theery adversary process thght to counsel is meant to
serve. Strickland 466 U.S., at 689-690, 104 S. Ct. 2052. Even uddenovo
review, the standard for judging counsel’pressentation is a most deferential one.
Unlike a later reviewing court, the attorney observed the relevant proceedings,
knew of materials outside the record, amegracted with the client, with opposing
counsel, and with the judge. It isllé0o tempting” to “second-guess counsel’s
assistance after conviction or adverse sentende.’at 689, 104 S. Ct. 2058¢ce
also Bell v. Cong535 U.S. 685, 702, 122 S. @843, 152 L. Ed. 2d 914 (2002);
Lockhart v. Fretwel|l506 U.S. 364, 372, 113 S. Ct. 8382 L. Ed. 2d 180 (1993).

The question is whether an attorney’s representation amounted to incompetence
under “prevailing professional norms,” not ether it deviated from best practices
or most common customStrickland 466 U.S., at 690, 104 S. Ct. 2052.

Richter, 562 U.S. at 105.
When an ineffective assistance claim is eexed under 8§ 2254(d), ghreview is “doubly
deferential.” Knowles v. Mirzayan¢é56 U.S. 111, 123 (2009).

Establishing that a seatourt’s application obtricklandwas unreasonable
under § 2254(d) is all the more difilt. The standards created $iricklandand
§ 2254(d) are both “highly deferentialid., at 689, 104 S. Ct. 2052jndh v.
Murphy, 521 U.S. 320, 333, n. 7, 117 S. €059, 138 L. Ed. 2d 481 (1997), and
when the two apply in tandem, review is “doubly” Knowles,556 U.S., at —,
129 S. Ct. at 1420. Th@trickland standard is a general one, so the range of
reasonable applications is substdnti®56 U.S., at ——, 129 S. Ct. at 1420.
Federal habeas courts must guard ag#esdanger of equating unreasonableness
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under Strickland with unreasonableness under 8 2254(d). When § 2254(d)
applies, the question is not whetheyunsel's actions were reasonable. The
guestion is whether theris any reasonable argumetitat counsel satisfied
Stricklands deferential standard.

Richter, 562 U.S. at 105.

In his § 2254 Petition, Trawickaes that he wanted to tegtifut his attorney advised him
that it would not be in his bestte@rest to do so because the toalirt had ruled that the jury would
get to hear that he had a prior conviction for ragegawick took that advice and did not testify.
(8 2254 Pet. 9Trawick v. ParrisNo. 2:13-cv-02144-STA-cgc (WM. Tenn.), ECF No. Isee also
Post-Conviction Hr'g Tr. 10-12Trawick v. StateNo. 02-08616 (Shelby Cnty. Crim. Ct.), ECF
No. 11-18.) Trawick would have testified thae thictim flaunted her sexual relationship with
Turner and told Trawick that she had allowed Burio sexually abuse their infant daughterd. (
at 11-12, 13.) Trawick also claims that Turner fired a shot at his car and chased him as he tried to
flee. He only shot back at Turner’s car in self-defendd. af 12.) Trawick claims that, after
Turner fled, the victim called to taunt hirbaut the sexual abuse lis daughter, which caused
him to shoot the victim in a fit of passionld.(at 13.)

Trawick also would have tesgfl that he had heard of the victim's alleged abuse of
children prior to September 20, 2002. According rawick, the victim would prostitute young
girls in order to get money for drugs. Trawick aisstified that his sister had warned him that he
needed to watch the baby whesme was around the victim. Id( at 13-14; see also

Post-Conviction Hr'g Tr. 12-23Trawick v. StateNo. 02-08616 (Shelby Cnty. Crim. Ct.), ECF

No. 11-18. Trawick’s testimony at the post-convimti hearing was corrobogat by that of his

® During the motion for a new trial, defenseunsel, over the State’s objection, read a
summary of what Trawick’s testimony wauhave been. (11/16/2008 Hr’'g Tr. 32-&late v.
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sister, Takesha Smith. (8§ 2254 Pet. 147Y&wick v. ParrisNo. 2:13-cv-02144-STA-cgc (W.D.
Tenn.), ECF No. 1see alsoPost-Conviction Hr'g Tr. 32-35Trawick v. StateNo. 02-08616
(Shelby Cnty. Crim. Ct.), ECF No. 11-18.)

Trawick has explained why he believes thigtattorney’s performance was deficient:

Counsel was ineffective in advising the defendant not to testify. Without
the defendant’s testimony, a conviction vedsolutely inevitable. The defendant
was deprived of a substantial defense and the jury was left with no other choice but
to convict as charged. There was no souridgitimate trial strategy or tactic that
could possibly justify this decision by counsel.

Counsel was unable to say that in his opinion any jury in the world would
have acquitted the defendant based on the defense he presented. When asked if he
thought one might have acquitted had thed the benefit of the defendant’s
testimony he was not allowed to answeéihen asked why he made the argument
he made counsel never tried to defend ia g®tentially sucasful argument, but
only excused it as the only argument dmld make. The problem with this
position being, of course, that the reagomas the only argument he could make
was because of his own ineffectivengssecommending against the only defense
that had any chance of success.

Trial counsel was trying to convincejary that the defendant killed the
victim “in a state of passion produced byegdate provocation sufficient to lead a
reasonable person to act in an irrational manner.” Tenn. Code Ann. § 39-13-211.
The tactic he used was abysmally inadequate and doomed to failure. The tactic he
advised his client to forego was poweérfand persuasive with a substantial
likelihood of success resulting in conviction of a lesser included offense.

To forego the one in favor of the oth@as not a tactic, it was a terrible
mistake, depriving the defemataof his constitutional righto a fair and just trial
and a reliable verdict. Overcoming ttevastating effects dhe video-tape and
testimony of the killing required far moreatih merely angereplously [sic], a car
chase, and an argument.

The defendant’s testimony was pofwrand compelling and if believed
could well have convinced thHary that he had been driven into such a state of
passion that he acted in an irrational manner. To forsake that defense, in an
otherwise hopeless case, merely because he would be impeached by a prior rape

Trawick, Nos. 02-08616, -08617 (Shelby Cnty. Crim. CECF No. 11-9.) That summary is
similar, but not identical, to Trawickt®stimony at the postonviction hearing.
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conviction simply makes no sense at all.is litterly unreasoitde and unjustified.
Once that decision was made, the defendéatitswas sealed. It could have been
very different.
Of course, the introduction of the prior rape conviction to impeach would
have been harmful, but it was absolyt@ecessary in order to enable the
defendant’s testimony and the only reasgbility of overcoming the devastating
effect of the video tape and the testimony regarding the homicide.
The petitioner respectfully submits that the decision of the Tennessee Court
of Criminal Appeals that counsel was naoeffective was not contrary to, or
involved an unreasonable applimn of established federal law, as determined by
the United States Supreme Court Strickland v. Washingtorsuprg and its
progeny, and was based on an unreasonable deétion of the facts in light of the
evidence presented in the state court proceedings.
(8 2254 Pet. 18rawick v. ParrisNo. 2:13-cv-02144-STA-cgc (W.D. Tenn.), ECF No. 1.)

Although the § 2254 Petition recites the legahsiards from 28 U.S.C. § 2254(d), Trawick
has not attempted to apply thasandards to the decision thle TCCA on the post-conviction
appeal. Trawick has not established thatdecision of the TCCA was contraryStrickland v.
Washington This is “a run-of-the-mill state-court demn applying the correct legal rule . . . to
the facts of a prisoner’s casefidy therefore, it “does not fit adfortably within § 2254(d)(1)’'s
‘contrary to’ clause.” Williams v. Taylor529 U.S. at 408

Trawick also has failed to satisfy his burdeindemonstrating that the decision of the
TCCA was an unreasonable application afcBtand v. Washingtowr that it was based on an

objectively unreasonable determination of the facts. At trial, defense counsel, William Massey,

guestioned Trawick about his decision not to testify. Trawitk@eledged that he had been

9 The Supreme Court has emphasized theomascope of the “contrary to” clause,
explaining that “a run-of-the-mill state-court decision applying the correct legal rule from our
cases to the facts of a prisoner&se would not fit comfortablyithin § 2254(d)(1)’s ‘contrary to’
clause.” Id. at 406;see also idat 407 (“If a federal habea®wrt can, under the ‘contrary to’
clause, issue the writ whenever it concludes that the state cqplicagion of clearly established
federal law was incorrect, the ‘unreasomadbplication’ test becomes a nullity.”).
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represented by Massey for almost five years aatl e had receivedopies of all discovery
provided by the State. (Trial Tr. 63Bfate v. TrawickNos. 02-08616, -08617 (Shelby Cnty.
Crim. Ct.), ECF No. 11-7.) Trawick had examththe discovery and stiussed it with his
attorneys. Ifl.) Trawick and his attorneys had discussadous defense thees that could be
used. [d. at 636-37.) Those discussions occurbeth prior to and during the trial.ld( at
637.) Trawick listened to the proof presenteyl the State at trial @l to his attorney’s
cross-examination of the State’s witnessekl.) ( Trawick also testified as follows:
Q. The question now is the state’stesl and you have the decision and

choice of whether or not yowant to testify yourself. Okay. Now, you have a

right to testify if you want to. You alsbave a right not taestify because the

government has to prove this case withgui saying a word. Okay. And if you

decide not to testify, the judgell tell the jury that tley can’t hold that against you

in any way because it's the state’s lmmdo prove it. You understand that?

A. Yes,sir.

Q. You understand that you have a tigbt to testify and the judge will
explain that fully to the jury—

Yes.

—and instruct them not to hold that against you?

Yes.

You understand also that you haveght to testy if you want to?
Yes.

And you can tell your side of the story to this jury. Right?
Yes.

You got a side to tell too. Right?

> 0O » O » 0 » O »

Yes,sir.
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Q. You were with us in court earlier. You were in the court earlier,
before the trial started, waddressed what was called {sic] Morgan issue. It
was a 609 issue about the state being @blese a prior conviction for rape—

A. Yes,sir.
Q. —to impeach you in the presence of the jury should you testify?
A. Yes,sir.

Q. And the judge ruled that he would indeed allow you to be
impeached by that felony conviction?

A. Yes,sir.

Q. We talked about what we felt the impact would be on the jury if they
heard such a conviction?

A. Yes.

Q. And you told me your thoughts?

A. Yes,sir.

Q. I've told you my thoughts. Right?

A. Yes.

Q. And you know that I've just werdut and talked to your family.

They're all sitting back there noddimigjht now. There’s four of them?

A. Yes.

Q. And we got their opinion as whether or not you should testify. |
won't go into what that is, but I've disssed that with you in the back, have | not?

A. Yes,sir.

Q. So you've had the benefit of nglking to you and counseling with
you, and Ms. McCluskey when she was hesevell as your family’s thoughts?

A. Yes,sir.
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Q. And quite frankly you've given thia lot of thoughtall along the
way yourself, haven’t you?

A. Yes, | have.
Q. Well, after listening to the proaind after discussing this with me

and knowing your family’s thoughts, hayeu made a decision about whether or
not you want to testify?

A. Yes,sir.

Q. What is your decision?

A. I’m not going to testify.

Q. You're not going to testify?

A. No, sir.

Q. Is there a reason you'n®t going to testify?

A. Well, this that decision | made.

Q. Okay. You're not going to testify because of the rape conviction?

A. Yes,sir.

Q. Would you testify if the rape coigtion were not allowed in against
you?

A. Yes,sir.

Q. So it’s your decision today nottestify because the rape conviction

would be allowed in and you think thabuld have too prejudicial effect—
A. Yes, itis.
Q. —on the jury?
A. Yes,sir.

(Id. at 637-41.)

29



At the post-conviction hearing, Trawick’s trirounsel, William Massey, testified that he
had been concerned about the effect tpe @nviction would have had on the jury:

Well, we had a 609 hearing, a Morgan hearing, in front of Judge Lammey
regarding particularly that rape charge was very concerned about the jury
hearing of that rape charge becauseviblved a crime against women. And | felt
that it was very, very prejudicial toward Patrick and | argued that it was similar in
nature to the violence against women tatvas on trial for. But Judge Lammey
did not agree with me and advised thaiaes going to allow the State to use that
prior rape conviction, under 609, to impeacthriel, if he testified at trial. So,
after hearing all the proof e case, the judge gave usraak to talk with Patrick
about whether or not he wished to testifid to talk with his family. And | went
outside and talked with his family and carpack in and talked with Patrick and
told him, basically, I'm sure. | don’t remer exactly, but I'm sure | would have
told him that | thought that the rape comindront of the jury would be very, very
harmful to him. And the question sadoes he think that his testimony
could—could add a lot to this that the rape would nat tavay from it. And—or
we are in good enough position right heyego forward, with something, arguing
for manslaughter or some reduced mens rea for a lesser offense. And so,
that's—that’s what | did. | told Patrick what his family suggested, too. | think
none of us thought that it wailbe beneficial for the rape charge to come in front of
the jury.

(Post-Conviction Hr'g Tr. 37-38[rawick v. StateNo. 02-08616 (Shelby Cnty. Crim. Ct.), ECF
No. 11-18.)

Massey testified that, if the rape charge wawseadmissible, “I tink Patrick would have
testified then. | know he—he wouldvyeawanted to have testified.”Id( at 38.) In response to
what his advice would have bgeeMassey replied that “I wouldnhave minded him testifying.”
(Id. at 39.) Massey appeared rehrmtto state that he would hasdvised Trawick to testify.
Upon being pressed further, he testified as follows:

Q. What would you have advised himdo whether to t&ify or not to
testify?

A. | wouldn't say that he shouldn’t,don’t think, just based on the
burglary, the other felony & he had. You know, | thk | would have told him

30



that it's purely his call athl wouldn’t caution him, yoknow, | wouldn’t be against
it.

Q. You wouldn’t advise him whethgou thought that it would be to
his benefit to or not to testify?

A. No, | think it would have probably, under that situation, been to his
benefit.

Q. Well, would you have advised him to testify?

A. | would have told him | thought would—that he could add to this

case with his testimony.
(Id. at 38-39.)

Massey explained that the problem witle ttase was that the shooting was caught on
videotape. Ifl. at 39-40.) Turner’s testimony removed any doubt that Trawick was the person
who had shot at the car ahdd followed the victim into the Mapco and shot held. &t 40-41.)

By the close of the State’s case, the only issas Trawick’s mental state at the time of the
shooting. [d.at 40, 41.) Massey argued during closanguments that the shooting was done in
the heat of passion. Id( at 41.)

Despite the importance of Traok's state of mind, Massey reitged that, in his opinion, it
was not in Trawick’s best interest to testify hesa of the effect the pa conviction would likely
have on the jury:

| don’t have an independent recollectiort bwould think that what | would tell

Patrick is | don’t think that what you've got to say in light of the video can add to

enough to make a difference for what theeraonviction would take away. | think

the rape conviction would have been mdegrimental than his testimony would

have helped.

(Id. at 42.) Massey remained unwillj to state clearly that, if ¢hrape conviction had not been

admissible, he would havehased Trawick to testify:
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| would have to go back and reconstrues$.thit’s not quite a fair question.

Now, with the benefit of hindsight, | gsg, | may have said, you know, Patrick if

you want to add to this, at least they ddrdve the detraction of the rape, so if you

want to tell your story, hopp there and tell it. Wodh’t have a problem with

Patrick telling his story. |told the sjopon—in the motion for new trial so that we

could show prejudice.
(Id. at 43-44.)

In response to whether triabensel believed that his defersteategy had any chance of
success, Massey testifiecttil made the only argument tHdnew how to make. Now if there’s
a different one to make then go for it.1d(at 51.) Post-conviction counsel asked whether a
better defense would have been that “hidrgrhd who pimps out young girls is telling him that
he’s—that she’s letting his nine month old daughtere sex with adult men and that her mouth is
getting raggedy from giving oral sex with young menlt.)( The post-conviction court asked
Trawick’s attorney how he anticipated gettititgat evidence in because Trawick would lack
personal knowledge and any testim@out what a third party toldm would have been hearsay.
(Id. at 51-52.) Brooks replied that “[w]e’re not trying to prove that she did that. We're trying to
show what his mental state was.ld.(at 52.}* The post-conviction court concluded that
“[ylou’ve had your client testify ashhe said what he would haveéeshpted to have testified to and

I’'m probably going to find as a matter of fact thauch of that would not have been allowed, but

some of it would have.” (Post-Conviction Hr'g Tr. 53Trawick v. StateNo. 02-08616 (Shelby

1 Massey was not asked whetther was aware of the substance of Trawick’s intended
testimony when he advised him not to testifin its order denying postenviction relief, the
post-conviction court stated that “Petitioner ajgpdly never told his tal attorney about the
allegations of child abuse.” (Order DenyiRgt. for Post-Conviction Relief at PagelD 1360,
Trawick v. StateNo. 02-08616 (Shelby Cnty. Crim. Ct.), EQNo. 11-16.) Trawick’s sister,
Takesha Smith, who testified at the sentencing pbasgawick’s trial, also did not tell trial
counsel what she had heard altbetvictim’s use of young girls arer abuse of Trawick’s child.
(Id. at PagelD 1359.) Trawick hastrahallenged these factual findings.
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Cnty. Crim. Ct.), ECF No. 11-18.) The court atdiserved that, if Masséyad conceded that he
had made a mistake and should have advisedidkato testify, that wuld have been very
powerful evidence. Id. at 55.) However, the post-conviction court concluded that “he hasn’t
said that. . .. I'm finding that you have giveamrevery opportunity to do so and he has not done
that.” (d. at 55-56.)

Post-conviction counsel stipulatéthat Mr. Massey is one dhe finest criminal defense
lawyers in Shelby County with a long and digtirshed record which is unmatched by any other
lawyer in the county.” I¢l. at 57.)

Trawick has not satisfied his lden of demonstrating that tdecision of the TCCA that he
failed to show deficient performaa was an unreasonable applicatio®wickland v. Washington
or was based on an objectively unreasonabtgutl finding. Massey, an experienced trial
attorney, was fully familiar with the evidendkat the State had introduced at trial and had
discussed with Trawick and his family the advigbof his testifying. Massey believed that, on
balance, “I think the rape comtion would have been more detental than his testimony would
have helped.” (Post-Conviction Hr'g Tr. 4&awick v. StatelNo. 02-08616 (Shelby Cnty. Crim.
Ct.), ECF No. 11-18.) Although Brooks, who is ako experienced attoey, might disagree
with that assessment, the lavciear that “[s]trategic choices mha after thorough investigation of
law and facts relevant to plausibleiops are virtually unchallengeable.Strickland 466 U.S. at
690.

The TCCA'’s decision was not “so lacking insjification that there was an error well
understood and comprehended in existitagy beyond any possibility for fairminded

disagreement.” Richter,562 U.S. at 103. Claim 1 is without merit andISMISSED.
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Because every claim asserted by Petitionesitisout merit, the Gurt DENIES the § 2254
Petition. The 8§ 2254 Petition is DISMISSED WITHREJUDICE. Judgment shall be entered
for Respondent.

V. APPEAL ISSUES

There is no absolute entitlement to appedistrict court’s deniabf a § 2254 petition.
Miller-El v. Cockrell 537 U.S. at 33FBradley v. Birkett156 F. App'x 771, 772 (6th Cir. 2005).
The Court must issue or deny atdecate of appealability (“COA”) when it enters a final order
adverse to a § 2254 petitioner. Rule 11, Rulege®ing Section 2254 Cases in the United States
District Courts. A petitioner may not take ampaal unless a circuit or district judge issues a
COA. 28 U.S.C. § 2253(c)(1red. R. App. P. 22(b)(1).

A COA may issue only if the petitioner has made a substantial showing of the denial of a
constitutional right, and the CORAust indicate the specific issueissues that satisfy the required
showing. 28 U.S.C. 88 2253(c)(2) & (3). A “submtal showing” is made when the petitioner
demonstrates that “reasonable jurists could debaither (or, for that matter, agree that) the
petition should have been resolved in a differeatiner or that the issues presented were adequate
to deserve encouragement to proceed furth&dckrell 537 U.S. at 33Gee also Henley v. Bell
308 F. App’x 989, 990 (6th Cir. 2009) (per curjafsame). A COA does not require a showing
that the appeal will succeedCockrell 537 U.S. at 337Caldwell v. Lewis414 F. App’x 809,
814-15 (6th Cir. 2011). Courts should megue a COA as a matter of coursBradley, 156 F.

App'x at 773.
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In this case, there can be no question tiat§ 2254 Petition is meritless for the reasons
previously stated. Because any appeal bytiBeér on the issues raised in his § 2254 Petition
does not deserve attentidghe Court DENIES a ceridate of appealability.

Rule 24(a)(1) of the Federal Rules of Appil&rocedure providegkat a party seeking
pauper status on appeal must first file a orotin the district court, along with a supporting
affidavit. However, if the district court ceigs that an appeal woultt be taken in good faith,
or otherwise denies leave to appedbrma pauperisthe prisoner must file his motion to proceed
in forma pauperisn the appellate courtSeeFed. R. App. P. 24(a) (4)-(5). In this case, for the
same reasons the Court deniesréfemte of appealability, the durt determines that any appeal
would not be taken in goofhith. It is thereforeCERTIFIED , pursuant to Federal Rule of
Appellate Procedure 24(a), thexty appeal in this matter woutwt be taken in good faith, and
leave to appeah forma pauperiss DENIED .*

IT IS SO ORDERED.
s/ S. Thomas Anderson

S.THOMASANDERSON
UNITED STATESDISTRICT JUDGE

Date:Januans, 2016.

12 1f Petitioner files a notice of appeal, he must pay the full $505 appellate filing fee or file
a motion to proceeth forma pauperisand supporting affidavit ithe Sixth Circuit Court of
Appeals within 30 days of the date of entry of this ord8eeFed. R. App. P. 24(a)(5).
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