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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

RICKY TAYLOR ,

Plaintiff,

PATRICK R. DONAHOE,
POSTMASTER GENERAL of the U.S.
Postal Service, )

)
)
)
V. ) No. 13-2216GTA-dkv
)
)
)

)
Defendant )

ORDER DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Before the Court is Defendant Patrick R. Donahoe’s Motion for Summary Judgment
(ECF No.19), filed on June 16, 2014. Plaintiff Ricky Taylor filed a Response in Opposition to
the Motion (ECF No. 23), to which the Defendant filed a Reply (ECF No. 32). For the reasons
set forth below, Defendant’s Motion BENIED.

BACKGROUND

l. Plaintiff's Dismissal

Plaintiff Ricky Taylor alleges that the Defendamtawfully dismissed him from his job
for engaging in prior protected activiipnderTitle VII of the Civil Rights Act of 1964 (Pl.'s
Compl. § 2#£28 ECF No. ). From 1995 until his termination in May 2012, Tayhas
employal as a city carrier at the Edsimar Annex of the United States Posarvice (Def.’s
Statement oUndisputedractsy 1, ECF No. 23). On April 30, 2012, the Postal Service issued
Plaintiff a Notice of Proposed Removalld.(12). Inthe notice, the Postal Servickarged that

Taylor “expanded [his] street time, and worked unauthorized overtimg&6atcasions from
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January 11, 20120 April 11, 2012. Id. T 2)* On May 24, 2012, Postmster Tracy Mofield
issued a “Letter of Dedsn — Removal” to Taylorterminating Taylorfrom his employment
with the Postal Serviceld { 3).
Il . Postal Service Overtime Practices

Some of Rylor’'s previous disciplinand the infractions for which heasallegedlyfired
are based orfunauthorized overtime.” The Postal Service tasks carriers with casing and
delivering a specific amount of mail on a specified route in a specified amoumnteof {Def.5
Mem. SuppMot. for Summ. J13 ECF No. 192). The Postal Service sets time standards for
completing delivery by generating a Route/Carrier Daily PerformanchfisaReport that
projects the amount of time needed to complete a rolde). (This Analysis Report takes into
account the amount d¢fie cay’s mail and the unique characteristics of tagrier’'sroute. (d.).
When a carrier like Taylor believes that he will need mioree than allotted to complete
delivery, he is required to consult with a morning supervisor and compl&teran 3996
requesting “auxiliary assistan¢ewhich the supervisor may or may not authorizDef.’s
Statement of Undisputed Facts § 20).If, while on the route, the carrier experiences
unanticipated difficulty in completing delivery in a timely manner, he orishequired to call
the Stationand request help or authorization of overtiméd. { 21). The supervisors at the
Stationhave the discretion to send another carrier to help complete the route and to authorize or

not authorize overtime.1d.). Calls to tle Station are recorded in th8tation Call Back Log,

! Although Taylor does not dispute what the Notice of Propd®edhoval contains,
Taylor does disputéhat he “unilaterallyexpandedhis ‘street time™ and “that the additional time
taken to complete his delivery route was ‘unauthorized.” Pl.’s Responses te Satéement of
Undisputed Facts 2, ECF No.-23 This dispute stems from what Taylor alleges was
inconsistent execution of USPS policies and confusing directions from supervisors.

2 Taylor argues that carriers, supervisors, and management dizbmsistently follow
this practice at the East/Lamar Station while Monica Lipford was Station Manage
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which lists a “Reason for Call Back” and the manager’s instructions in light of the carrier
request. Ifd. 1 25). The Call Back Log for the period of January 11, 2€i®Bugh April 11,
2012, showshat Taylor called the Station 16 times informing a manager that he would need
additional time® Although these are the stated procedures of the USPS, Taylor argues that they
were almost never followed by Lipfofd Taylor alleges that other similarly sitted carrierslid
not receive the same discipline based on these policies, and therefore, Liptbtdeisparingly
followed procedures as pretdxt retaliation to recommend Taylor’s termination.
lIl . Timeline of Disciplineand Protected Activity

Station Manager Monica Lipford has been Taylor's supervisor for the relevaot,pe
and Taylor claims that the Defendant, through and because of Lipford’s conduct,uliglawf
terminatechim. A timeline of events is necessary to understand both part@ghants> On
February 15, 2011, Taylor was issued ada¥ suspension based on alleged unauthorized
overtime on two dates. (Pl.’s Response in Opp’'n 3, ECF No. Z3ylor challenged this
suspension by filing a grievance, which was denied. (D8fdement of UndisputeBacts | 7).
On February 242011 Taylor was placg on “‘Emergency Placement Gffuty” status after
Lipford accused him of leaving his motor vehicle running while away from the vehicle, a

violation of Postal Service policies.PI('s Reponse in Opp’'n B Taylor filed a grievance on

% Taylor does not dispute the contents of the Call Back Log but does dispute that it “is
used on a consistent basis [and] that the Log represents an accurate acalbbwailsfmade by
[c]arriers.” Pl.’s Responses to Def.’s tetment of Undisputed Facts { 22.

* Taylor also objets to the Call Back Log as “hearsay because it is incomplete, shows
inconsistencies of dates and times as to infer those penciled notations tlegitdeeswere not
made contemporaneously and are untrustworthg.”f 2. The Court reserves ruling onsth
objection, but it does consider the alleged inconsistencies below.

®> The dates set forth in this section are approximate, as the Plaintiff andftéreiant
consistently cite different dates for numerous EEO Complaints, grievancesispedsons.

3



this discipline, anebn March 26, 2011a “Dispute Resolution Team” determined that Lipferd’

action was excessive. (DefStatement of Undisputdeacts § 7). On March 30, 2011, Lipford

issued a 14lay suspension based on #@me incident. Taylor filed a formal EO Complaint

on May 4, 2011alleging thatLipford’s actions amounted to discrimination, but Taylor “did not
pursue this complaint.”ld.).

In October 2011, Lipford authorized a Notice of Proposed Removal for Taylor based on
unauthorizedovertime and missed scans. (Def.’s Statement of Undispgtaets T 9). On
October 21, 2011, the Postmaster issued a Letter of Deamiothe Proposed Remoyal
terminating Taylor. (Pl.'RResponsén Opp’n 4). Taylor filed a grievance on this decisiand
was successful. (Def.’s Mem. in Supp. 3). As a result, the Notice of Proposed Ramdval
Letter of Decison were“rescinded and purged” from Taylor’s file. (Pl.’s Response in Opp’n 4).
Then, onNovember 14, 201 Rlaintiff filed an informalEEO complaintllegingrace, religion,
sex, and agédiscriminationwith respect to the October 2011 Notice of Proposed Removal and
subsequent Letter of DecisionDef.’'s Statement of Undisputed Facts)f &n EEO Digpute
Specialist made an inquiry intbie situationand talked to Lipford to arrange a meeting with
Taylor. (Id. § 16-11). Taylor presents evidence that in December 2011, Lipford knew of
Taylor's EEO Complaint. (Pl.’s Response in Opp’n 13)aylor filed a formal administrative
employment discrimination complaint on December 24, 2011, asserting that the Notice o
Proposed Removal and Letter of Decision issued in October @& the result of

discrimination. Def.’s Statement of Undisputed Fatsl3). During her investigation of this

® The parties dispute the reason for this action. Although Taylor seems to iraply th
Lipford was disciplining Taylor twice for the same reason, the Defendantiexpiat the “Step
B Decision” made by the Dispute Resolution Team cited Lipford’s failurentoediately
suspend Taylor without pay as the reason for overturning the decision. Thus, Defenagzst arg
Lipford was now issuing a different, appropri&tem discipline.
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matter, theEEO Dispute Specialist conducted interviews and ultimately determined that the
complaint was moot in light of the reversal of the October Letter of Decisiorf.’s(B&tement
of Undisputed Facts 1 8, 10-12).

The case before theoGrt was set in motion on April 30, 202hen Supervisor Danny
Andrews issued a proposed Notice of Proposed Rentov@laintiff for alleged unauthorized
overtime. (d. Y 16). Monica Lipford signed the Notice of Proposed Remastdle “concurring
official,” but Taylor presents evidence that Andrews was not involved with thsialec{d.;
Pl.’s Response in Opp’n 6). On May 24, 2012, Postmdstay Mofield affirmed theNotice of
Proposed Removah a Letter of Decision, terminaig Taylor. (Pl.’'s Response in Opp’n 7).
Taylor then exhausted all of his administrative remedies and filed his Complain$ action.
(Pl’s Compl., ECF No. 1).

STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(a) provides that a party is entitled to summary
judgment if the moving party “shows that there is no genuine dispute as to anahfatt and
the movant is entitled to judgment as a matter of lawlri reviewing a motion for summary
judgment, the court views the evidence in the light most favorable to the nonmoving gy,
it “may not make credibility determinations or weigh the evideficeWhen the motion is
supported by documentary proof sueh depositions and affidavits, the nonmoving party may

not rest on his pleadings but, rather, must present some “specific facts shoatitigete is a

" Fed. R. Civ. P. 56(ajee Celotex Corp. v. Catrett77 U.S. 317, 322 (1986Fastham
v. Chesapeake Appalachia, L.L.Z54 F.3d 356, 360 (6th Cir. 2014).

8 Matsushita Elec. Indus. Co. v. Zenith Radio Co45 U.S. 574, 587 (1986).

% Laster v. City of Kalamazo@46 F.3d 714, 726 (6th Cir. 2014).
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genuine issue for trial®® It is not sufficient “simply [to] show that there is some metaphysical
doult as to the material facts” These facts must be more than a scintilla of evidence and must
meet the standard of whether a reasonable juror could find by a preponderdreewtiénce
that the nonmoving party is entitled to a verdfctWhen determinig if summary judgment is
appropriate, the Court should ask “whether the evidence presents a sufficientedisaugreo
require submission to a jury or whether it is so-siged that one party must prevail as a matter
of law.”*® In this Circuit, the nonmoving party must “put up or shut up” as to the criticakissue
of the claim*® The Court must enter summary judgment “against a party who fails to make a
showing sufficient to establish the existence of an element essential tarlyét pase, and on
which that party will bear the burden of proof at trit.”
ANALYSIS

An employer violates2U.S.C. § 20008(a) when haliscriminates against aamployee
“because he has opposed any practice made an unlawful employment practice byi[Tible V
because he hamade a charge, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing under [Title VI.” Taylor claims thatLipford knew

about TaylorseEO Complaintsand recommended his firing with discriminatory animus based

% Celotex 477 U.S. at 324.

' Matsushita 475 U.S. at 586.

12 Anderson v. Liberty Lobby, Ine77 U.S. 242, 252 (1986).
31d. at 251-52.

4 Lord v. Saratoga Capital, Inc920 F. Supp. 840, 847 (W.D. Tenn. 1995) (ci@Biceet
v. J.C. Bradford & Cq.886 F.2d 1472, 1478 (6th Cir. 1989)).

15 Celotex 477 U.S. at 322.

842 U.S.C. § 20008(a)



on that knowledge Taylor alleges that although Lipford was not the ultimate decision maker,
her discriminatory animus is imputed to thecision maker through the “cat’'s paw thebryhe
Defendant argues that because Lipford did not make the decisiermtioate Taylor, Lipford’'s
knowledge and subsequent actions have no causal connection to Taylor’s firing. Fughermo
the Defendant argues that it terminated Taylor for a legi@éymeoneiscriminatory reason.
|. Cat’'s Paw Liability
At the outset, th€ourt must frame its analysis around the cat’'s paw theory of liability.

If the theory appliesn this case, then theo@rt mustanalyzeTaylor's claims as against the
allegedly biased subordinate rather than the “ultimate decision maker” who-sibbged the
biased subordinate’s decisibh. The theory is founded otort principles of agency and
causation.The Sixth Circuit has further explained the theory:

When an adverse hiring decision is made by a supervisor who

lacks impermissible bias, but thatpsuvisor was influenced by

another individual who was motivated by such bias, this Court has

held that the employer may be held liable under a ‘rubber stamp’

or ‘cat’s paw’ theory of liability*®
The Defendant argues th&ostmasterTracy Mofield, who siged the Letter of Decision
terminating Taylor on May 24, 2012, did not know of Taylor’s prior protected activity; treref

Mofield could not have been motivated dych protected activity when he made his decision.

But when the decision makeglies ona supervisor’'sainted, biased information and conducts no

" The Court fully discusses Lipford’s alleged retaliatory animus below. HeeCourt
only determines whether the cat’'s paw theory may apply.

8 Arendale v. City of Memphis519 F.3d 587, 604 n.13 (6th Cir. 2008) (citing
Ercegovich v. Goodyear Tire & Rubber Cb54 F.3d 344, 355 (6th Cir. 1998)).



independent investigation to sever the causal chaiactséas the conduit of [the supervisor’s]
prejudice—his cat's paw.*°
Shortly after Mofield’s appointment &ostmaster for the MemphXstrict of the USPS

in May 2012, he considered the proposed termination of Taylor. Mofield had no communication
with Lipford or Taylor and claims that his review was “thorough, unbiased, and coinplete
independent®® He was unaware of any prior EEO igity, and it appears that he only
considered (1) the Notice of Proposed Removal, (2) Taylor's priedtay4suspension dated
February 15, 2011, (3) Taylor's 18 years of service, and (4) Taylor's statysrederénce
eligible.” Thus, Defendant argues thapford’s alleged retaliatory animus cannot be imputed to
Mofield because he had no contact with Lipford in making the decision. The SupremerCourt, i
a military-discrimination case under the Uniformed Services Employment and Reemployment
Act (USERRA) determined that this kind of argument

would have the improbable consequence thiaan employer

isolates a personnel official from its supervisors, vests the decision

to take adverse employment actions in that official, and asks that

official to review theemployee’s personnel file before taking the

adverse action, then the employer will be effectively shielded from

discriminatory acts and recommendations of supervisors that were

designed and intended produce the adverse actign.

The USERRA contains sihar language to Title VlI'sstatusbaseddiscrimination provision;

however,Title VII's antiretaliation provision is akin to the Age Discrimination in Employment

19 Madden v. Chattanooga City Wide Serv. Dep49 F.3d 666678 (6th Cir. 2008)
(alteration in original) (quotinghristian v.WalMart Stores, InG.252 F.3d 862, 877 (6th Cir.
2001)).

20 Declaration of Tracy Mofield, ECF No. 19-5.
%1 Staub v. Proctor Hosp1312 S. Ct. 1186, 1193 (2011) (discussiagsatiorunder the

Uniformed Services Employment and Reemployment Rights Act, a statute “very soriilidle
VII™).



Act's language€® Therefore, the Supreme Court concluded that Title VII retaliation cldiikes,
ADEA claims, “require proof that the desire to retaliate was thddoutause of the challenged
employment action?® The Court briefly explains the causation standard here because the Sixth
Circuit has opined that but-for causation shalapply to the cat's paw theofy.

In light of this standardf the information upon which Mofield relied was tainted as a
part of a “discriminatory information flow?® and such discriminatory information was the-but
for cause of Taylor’'s termination, then Mofidack of discriminatory intentannot sever the
causal chain.If it were clear that Mofieldased his‘'decision on an independent investigation,
‘any causal link between the subordinate’s retaliatory animosity anditteesa action™ would
be severed® But Mofield’s complete reliance upon the allegedly tainted information bolsters
the proposition that retaliatory animus nisyimputed to him.

Taylor's 18 years of service and status‘peference eligiblecould only have heled
him during Mofield’s review. Therefore, the Court must analyze whether theeNwtRroposed
Removal or the February 15, 2011 suspension were tainted by Lipford’'s allegeatastali

animus. First, the Court notes thatlthough Taylor challenged the February 15, 2011

22 SeeUniv. of Tex. Sw. Med. Ctr. v. Nass&B3 S. Ct. 25172528 (2013) (citing3ross
v. FBL Fin. Servs557 U.S. 167, 176 (2009))

2 1d.
24 Goodsite v. Norfolk S. R\No. 134033,2014 U.S. App. LEXIS 16496, at *37 n.7 (6th
Cir. Aug. 16, 2014) (citinggishop v. Ohio Dep’t of Rehab. & Carb29 F. App’x 685, 639700

(6th Cir. 2013 McKeague, J., dissenting)). The Court discusses the causation standiatall
below.

%> SeeMadden v. Chattanooga City Wide Serv. Dep9 F.3d 666678 (6th Cir. 2008).

26 Minevich v. Spectrum HeaHMeier Heart Ctr, 1 F. Supp. 3d 790, 806 (W.D. Mich.
2014) (quotingRoberts v. Principi283 F. App’x 325, 333 (6th Cir. 2008)).



suspensiofi! the events leading up to and allegedly causing the Notice of Proposed Removal
issued by Lipfordform the realbasis forTaylor’'s retaliationclaims Taylor mostly presents
evidence thathe Notice of Proposed Removal wtsnted by Lipford’'s allegedetaliatory
animus. Thus, in ruling on this Motiothe Court must analyze whether Lipford’s decision in
issuing Notice of Proposed Removal wasaliatory®® and whether Mofield, in relying on that
decision should be “held liable for a subordinate supervisor’s discriminatory animus."”
Il. Retaliation Claims Under Title VII

Taylor attempts to establish his claim frpffering circumstantial evidence that supports
an inference of retaliationWwhen a plaintiffrelies on circumstantial evidence of reasibn, the
Court applies the burdershifting analysis set forth irthe Supreme Court’s opinions in
McDonnell DouglasandBurdine®® Under this framework, the plaintiff has the initial burden to
establish a prima facie case of retaliation. If the plaintiff establishgsrima facie case, the

burden “shifts to the employer to produce evidence of a legitimate, nondiscrimiredem for

2" Even the filing ofa grievance can constitute protected conducter Title VII. See
Johnson v. Univ. of Cincinna215 F.3d 561, 57%80 (6th Cir. 2000) (“The Equal Employment
Opportunity Commission (“‘EEOC”) has identified a number of examples of ‘opposing’ donduc
which is protected by Title VII, including complaining to anyone (management, unions, other
employees, or newspapers) about allegedly unlawful practices . . . .").

8 Supervisor Danny Andrews “issued” the Notice of Removal; Lipford was the
“concurring official” as the Station Manager. But Andrews stated that he “was not a part of the
decision process,” leaving Lipford as the real decision masseEEO Investigative Aff. of
Danny Andrews, ECF No. 30-16.

29 Goodsite 2014 U.S. App. LEXIS 8496, at *37 n.7.
30 Imwalle v. Reliance Med. Prod$15 F.3d 531, 544 (6th Cir. 2008) (citivgDonnell

Douglas Corp. vGreen, 411 U.S. 792 (1973)exas Dep’t of Cmty. Affairs v. Burdings0 U.S.
248 (1981)).
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its actions.®! Finally, if the employer produces evidence of a valithdiscriminatoryreason,
then the plaintiff “must demonstrate by a preponderance of the eviderncthéhkegitimate
reason offered by the defendant was not its true reasonngsiatd was a pretext designed to
mask retaliation.*
A. Prima Facie Case
To establish a prima facie case of retaliation, Taylor slusivthat
“(1) heengaged in activity protected by Title VII; (Bjs exercise
of such protected activity was known by thiefendant (3)
thereafter, the defendant took an action that was ‘materially
adverse’ to the plaintiff; and (4a causal connection existed
between the protected activity and the materially adverse d@cfion
The burden of establishing a prima facie casaninimal; all the plaintiff must do is put forth
some credible evidence that enables the court to deduce that there is a causabondretecten
the retaliatory action and the protected activity.’Here, the Defendardoes not dispute that
Taylor en@ged in protected activity ¢inat it fired Taylor Instead, the Defendant arguksylor
has not satisfied his burden because (1) Taylor cannot establish that the decksokmaa

that Taylor had engaged in protected activity, and (2) Taylor canadiskta causal connection

between his protected activity and the adverse action.

4.
321d. (citing EEOC v. Avery Dennison Corfl04 F.3d 858, 860 (6th Cir. 1997)).

% Laster v. City of Kalamazoor46 F.3d 714, 730 (6th Cir. 2014) (citidgnes v.
Johanng 264 F. App’x 463, 455 (6th Cir. 2007)).

34 Dixon v. Gonzales481 F.3d 324, 333 (6th Cir. 2007) (citidgery Dennison Corp.
104 F.3d at 861).
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1. Knowledge of Protected Activity

Generally, a plaintiff musestablish that the person who made the decision to terminate
him knew of his protected activity. As described above, however, because Mofield relred on t
allegedly tainted informatignthe Court must analyze Lipford’s knowledge of Taylor's prior
protected activity. Taylor asserts that Lipford knew of his previous EEO complaints, and in its
Reply, he Defendant makes mealargumento the contrary. Pliatiff presents an EEO Witness
Affidavit that Lipford signed on May 25, 2011. Lipford’'s statement in the affidafetences
“the back pay for Ricky Taylor” in connection witm EEO Complaint®> Furthermore, the
Defendant has not objected to the testimony of Abdul Maalik Balgayrier at theStationand
Taylor's union representative during certain grievance processes, whkd $tat during a
conversation in late 2011, Lipford acknowledged hsaraness of Taylor's EEO complaint.
Buluu also testified that in December 2012, Lipford informed Taylor and Buluu that EEO
Investigator Barbara Brewer wanted to talkthem via video conference in Lipford’s office.
This purportedly related to one of Tays EEO complaints alleging that Lipford hadlawfully
discriminated against him. Although Lipford apparently denied any knowledge in an
interrogatory, the Court must view the facts in the light most favorablaylor. Thus, Taylor
has establisheaf the purposes of this motion that Lipford had knowledge of Taylor’'s protected

EEO complaints.

% The Defendant has not objected to the EEO Complaint under Federal Rule of Evidence
56(c)(2) despite the lack of any sworn statement proving that the document is purports to
be. The Court does not decide thkimate admissibility of thisdocument or any others;
however, the Court finds for the purposes of this motion that an admissible foeaclf
document is likely available to be introduced at trial. Thus, the Court will considevittence.
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2. Causal Connection
At the prima facie stagdaylor must “proffer evidence sufficient to raise the inference

that [his] protected activity was the likelseason for the adverse actiofi.” The proximity in
time between an employer’s learning of protected activity and taking adverseraatyaaise an
inference of causation:

Where an adverse employment action occurs very close in

time after an employer leas of a protected activity, such

temporal proximity between the events is significant

enough to constitute evidence of a causal connection for the

purposes of satisfying a prima facie case of retaliation. But

where some time elapses between when the emeplo

learns of a protected activity and the subsequent adverse

employment action, the employee must couple temporal

proximity with other evidence of retaliatory conduct to

establish causality.
Viewing the facts in the light most favorable to the Defendant, it appearsipifiard learned of
protected activity as late as December 2, 2011. The EEO Complaint at issuemiasedison
February 3, 2013. The Notice of Proposed Remevdktailing Lipiord’s decision to
terminate—was issued on April 30, 2012.

Although the passage of timesomewhere betweeiour andfive months—s not short

enough in itself to establish prima facie causal connection, a later incdisfies Taylor's

prima facie burder® Taylor states that on April 17, 2012, two weeks before the issuance of the

3% Avery Dennison Corp.104 F.3dat 861 (quoting Zanders v. Natl R.R. Passenger
Corp, 104 F.2d 1127, 1134 (6th Cir. 1990)).

37 Mickey v. Zeidler Tool & Die Cp516 F.3d 516525 (6th Cir. 2008).

% The Defendant does not respond to Taylor's description of this event, which Taylor
described during a deposition. Instead, in its Reply, the Defengaaetrallyrebuts Taylor's
arguments that Lipford was a “petulant and retaliatory” mana§eeDef.’s Reply 23, ECF
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Notice of Proposed Removal, he called the Station to request extra time to comiplety.de
Lipford told the Plaintiff to be back by 4:00 p.m. Taylor apparently respori@édhy,” and
hung up the phone. Minutes later, Lipford appeared on Taylor's amat began “screaming at
the top of her lungs,” telling Taylor that he would “have to see an arbitrator to get his job
back.” In analyzing the prima facie causation element, the Courtsdthe reasonable
inferencethat Lipfords comment about “arbitrationWas referring to Taylor'siling of a
protected action and Taylor's understandiofy the grievance process In its Reply, the
Defendant has not givendlCourt any facts teebut what happened during this incideittus,
Taylor has met his burden of establishing a prima facie bgsshowing some temporal
proximity “along with other evidence of retaliatory conduit.”

B. Nondiscriminatory Justification

Taylor having estaldhed a prima facie case, “the burden then shifts ternt@oyer to
produce evidence of a legitimate, nondiscriminatory reason for its atffofi$ie Defendant has
satisfied its burden. The Notice of Proposed Removal issued to the Plaintjf¢diaylo with
violating the“Postal Service Standards of ConduQ@Qbedience to Ordefs. This, Defendant
explains, refers tdaylor’s failure to obey his supervissinstructions by expanding his “street

time"—the time allotted for deliverrand incurring unauthorized overtime. The Notice of

No. 32. Here, the Court does not consider Taylor and higsotkers’ impressions fotheir
supervisor. Buat this stagethe Court must view the evidence of the incident in the light most
favorable to Taylor, especially since the Defendant has offered no alteensits\of the facts.

% The entire incident is found in Taylor's deposition. Depo. of Tayle9988ECF No.
25-1.

“0 Dixon v. Gonzales481 F.3d 324, 333 (6th Cir. 2007) (citiRgndolph v. Ohio Dep't
of Youth Servs453 F.3d 724, 737 (6th Cir. 2006)).

“! Imwalle v. Reliance Med. Prods515 F.3d 531, 544 (6th Cir. 2008) (cititfEFOC v.
Avery Dennison Corpl04 F.3d 858, 862 (6th Cir. 1997)).
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Proposed Removal lists 36 instances during a tm@eth period in which Taylor allegedly
worked unauthorized overtime.

C. Pretext

The Defendant has established a legitimate -discriminatory reason for terminating
Taylor. Thus, “[ijn order tgorevailon a claim of retaliation . . . the plaintiff must prove not only
that the defendant’profferedreason was a pretext, but that the real reason for the employer’s
action was intentional retaliatiof”” These two inquiries are intertwined: in attempting to prove
that a proffered reason is false, the plaintiff often bolsters the inference of intentional
retaliation?® Taylor first argues that that the Defendant’s reason was prefgintiffs can
rebuta defendant’s proffered reason and demonstrate pretext by showing “(Ippheyer’s
stated reason for terminating the employee has no basis in fact, (2) soe aféered for
terminating the employee was not the actual reason for the terminationtloe (8ason offered
was insufficient to explain the employer’s actidfi.”

1. Reason Offered Was Insufficient

Although Taylor attemptarguments under the first twebuttalmethodsthe majority of

the evidencdne presents seeks to establish that the Dafersprofferedreason was insufficient

to explain the employer's actidi. Taylor compares his “unauthorized overtime” to other

“2|d. (citing St. Mary’s Honor Ctr. v. Hicks509 U.S. 502, 515 (1993)).

3 SeeReeves v. Sanderson Plumbing Prp830 U.S. 133, 147 (2000) (citirgf. Mary’s
Honor Ctr, 502 U.S. at 511).

* Imwalle 515 F.3d at 545 (citinylanzer v. Diamond Shamrock Chem. (29 F.3d
1078, 1084 (6th Cir. 1994)).

> Because the Court holds that Taylor has proved pretext by the third method such that
the issue makes pretext a triable issue, the Court does not discuss TayttErEesupporting
the “nobass-in-fact” or “notthe-actuatreason” methods.
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carriers’ and the Defendant’s varying discipline against those carrigng Courtfinds thatthe
evidence offered by both parties presents a sufficient disagreement to redpanesson to a
jury. In other words, a reasonable juror could find that the Defendant’s reason wasi@muff
to explain the termination. At the pretext stage, courts “look to similarly situatedyseplnot
to evaluate the employer’s business judgment, but to inquire into the employerigtnotand
intent’ to determine whether the employer was ‘motivated by retaliatf6n.”

At the outset, the Court notes that Lipford’s denial of overtime reqisesist in itself
evidence of retaliatory discrimination, but Lipford’'s alleged differentiahttnent of Taylor
compared to other carriers is relevant to Taylor's rebuttal proof. According tddtiee of
ProposedRemoval, Taylor incurred unauthorized overtime 36 times from January 2012 to April
2012. During similar spans of time, Taylor presents evidence thataatitearsincurred similar
amounts of overtime, but were not similadigciplined. CarriersTommy Fifer, Gentry Delaney,
and AbduiMaalik Buluu incurred 5, 21, and 31 instances of unauthorized ovent@sgectively.
Although Taylor incurred more overtime than all three of these carriers, Buluu eladey’s
missing ovelime transactions create some cause for concern. The Defendant atteuligpel
the disparity by arguing that Delaney’s incursion of unauthorized oveimet isubstantial, and
thus Delaney is not similarly situatedRegarding Buluu’s unauthorized overtime, the Defendant
argues that Buluu was issued a “Letter of Warhing his missteps because his record reflected

a previous May suspensioff,as opposed to Taylor's previous 14-day suspensfonthemore,

¢ Ladd v. Grand Trunk W. R.522 F.3d 495503 (6th Cir. 2009) (quotingVrenn v.
Gould, 808 F.2d 493, 502 (6th Cir. 1987)).

7 SeeNotice of Suspension of Buluu, ECF No-8Q. Although the Defendant asserts in
its Reply that “[t]here is no indication that Mr. Buluu had previous active disciplitreeatme
the Letter of Warning was issdievhich would have warranted a suspensidrgylor provides
the Notice of Suspension, to which the Defendant lodges no objection.
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Defendant argues, Buluu incurred shorter individual amounts of overtime 81 lstancesof
unauthorizeavertime

Neither party disputes that the USPS operates by a system of “progressipkndis
The Defendant argues that its termination of Taylor and itsptiise of the other carriers are
consistent with this systemThe Court does not inquire intbe validity of the system, but its
application to two similarly situated individualsiaylor and Buluu—is instructive to the
Court’s examinationof Lipford’s motivation. Comparing Lipford’'streatment of Taylor tder
treatment of Buluu, the Court determines that Taylor has presented enough evmgass
summary judgment. Buluu had a previousda¥ suspension, incurred 31 instances of
unauthorized overtime, and yet he was issued a Letter of Warning. Taylor, whedtcuarore
instances of overtime dnhad a previous 14day suspension, was terminated. Furthermore,
Taylor has presented testimony of witnesses describing the continwehrade of overtime at
the Station and the subsequentack of discipline. The Defendant correctly asserts that
employees’ misunderstanding of overtime policies does not relieve their culpabiioyeover,
issuing different levels of discipline for different offendarsder a system of progressive
discipline does notautomatically prove Taylor's rebuttal. But Buluu'sffdient treatment,
combined with evidence of the sporadic records of the “Station Call Back*Esgfficiently
establishs, for purposes of summary judgmemibat a reasonable juror could find that the

proffered reason of incurred overtime was a pretaxidtaliation.

*8 The Defendant points out that “the Plaintiff has not asserted that he did not incur
overtime as claimed in the Notice of Bosed Termination.” Def.’s Reply 5, ECF No. 32. But
Taylor has shown in his Response that Lipford’s notations in theBaeK Log, compared with
the instances listed in the Notice of Removal, cast some doubt on the consi$tempfprd’s
actions.
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2. But-for Causation

In his Response, Taylor claims that the Defendant misstidwedbutfor causation
standard in its Memorandum in Support. The Defendant thedorrect rule fronuniversity of
Texas Southwestern Medical Center vsdéa In Nassar the Supreme Couftefine[d] the
proper standard of causation for Title VII retaliation claiffs. The Court first explained that
Title VIl statusbased discrimination under 42 U.S.C. 8§ 20@0kas a different causation
standard than Title VII's retaliatory discrimination under 42 U.S.C. § 260&¢° Then,
comparingthe “because” language in Title ViI'eetaliatory discrimination provisiorio the
ADEA'’s similar language, the Court concluded “that Title VIl retaliation claretpuire proof
that the desire to retaliate was the-fmrtcause of the challenged employment actinlir other
words, “Title VII retaliation claims must be proved according to traditional piesipf butfor
causation, not the lessened causation test stated in 820QD#or statusbased discrimination].
This requires proof that the unlawful retaliation would not have occurred in thecabsiethe
alleged wrongful action or actions of the employ&r.”

The butfor causation standard for retaliation shoulsoaaffect the cat’'s paw theory.
The Sixth Circuit intimatedn a footnotethat afterNassar the cat’'s paw theory “must be
modified in Title VII retaliation cases’® In cat's paw cases, then, a court should determine

whether the biased supervisor’'s wrongful actions were théobutause of the termination. In

9 SeeUniv. of Tex. Sw. Med. Ctr. v. NassaB3 S. Ct. 2512524 (2013).
0 d.

®1|d. at 2529 (citingsross v. FBL Fin. Servs557 U.S. 167, 176 (2009)).
*2|d. at 2533.

>3 Goodsite v. Norfolk S. RyNo. 134033, 2014 U.S. App. LEXIS 16496, at *877 (6th
Cir. Aug. 16, 2014).
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most cases, this would present a substantial hurdle for the plaintiff to overcomeligsihelae
ultimate decisionmaker conducted an independent investigation of the facts. Such an
investgation could easily sever the chawi causationby showing the decision maker’s
legitimate, independent basis ttie adverse action. This reasoning comports with the Supreme
Court’s opinion in Nassar which discussed not onlthe textual basis for bdibr causation in
Title VIl retaliation claims, bualsothe negativeeffects of using a lesser standaffl:] essening
the causation standard could also contribute to the filing of frivolous claims, which vifghubd s
resources from efforts by employer, adistrative agencies, and courts to combat workplace
harassment> If courts were to apply a lessened causation standard like the “motivatiiog f
test,” complainants might be more inclined to forestall lawful employer action bilydiing
an EEO complaint and then alleging, after the lawful adverse action, that retaliation was a
motivating factor, easily bypassing the summary judgment Stagerthermore:[it would be
inconsistent with the structure of Title VIl to so raise the costs, both filaardareputational,
on an employer whose actions were not in fact the result of any discomyiraat retaliatory
intent.”® This case is unique in that Mofield admittedly conductethvestigation and instead
rubberstamped a decision actually madellyyford. Therefore, applying the bdbr causation
analysis to the cat’s paw theory proffered here does not affect the outctimeedetision.

At the summary judgment stage, Taylmust present enough evidence such that a
reasonable juror could find that Lipford’s desire to retaliate, rattesr Traylor’'s unauthorized

overtime, was the bidbr cause. Taylor has already ntée burden of showing that the

> Nassar 133 S. Ct. at 2531-32.
5 See idat 2532.

%6 1d.
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Defendant’'sproffered reason was insufficient. Furthermore, in light of Lipford’s apparent
knowledge of EEO claim#$ier statement that TaylGwould need to see an arbitrator” to get his
job back,and the differential treatment of similarly situated employ#es,Court findsthat a
reasonable juror could determine that Lipford’s desire to retadigéénstTaylor for his prior
protected activity was the but-for cause of termination.

CONCLUSION

Taylor has established a prima facie case and sufficiently rebutted the &efend
proferred justification for the purposes of summary judgment. Therefore, the Ddfenda

Motion for Summary Judgment BENIED.

s/ S. Thomas Anderson
S. THOMAS ANDERSON
UNITED STATES DISTRICT JUDGE

Date:November 7, 2014.
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