INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

WILLIAM N. ODOM, JR.
Plaintiff,
V. NO. 13-2354-ST A-cgc

PATRICK DONAHOE, Postmaster
General, United States Postal Service,

N N N N N N N N N N

Defendant.

ORDER ON MOTION TO DIRECT PLAINTIFF TO ISSUE PROPER SERVICE
ORDER ON MOTION FOR ENTRY OF DEFAULT

Before the Court, by wagf Administrative Order 20185, are Defendans’ Motion to
DirectPlaintiff to Issue Proper Service and Plaintiff's Motion for Entry ofaD#. Based on the

Motions, responses and the record in this cause, both motions are DENIED.
I. Background

Plaintiff filed his pro se Complaint on May 28, 2013(D.E. #1) On that same date,
summons were issued as to the Attorney General of the United States, PaDmkaRoe, and
Edward L. Stanton, IIl.(D.E. #2, 3, 4) On September 26, 2013, Defendantlotion to Direct
Plaintiff to Issue Proper Service was filedD.E. #5) Defendant states in his motion that,
although a copy of the summons and complaint appeared to have been received by the Attorney
General andhe Postmaster General, a copy of the summons and complaint had not been

received by the United States Attorney tbe Western District of Tennessee and proof of

! The instant case has been referred to the United States Magistrate JudgeifigtfadiveOrder pursuant to the
Federal Magistrates Act, 28 U.S.C. 88 &3D. All pretrial matters withithe Magistrate Judge'’s jurisdiction are
referred pursuant to 28 U.S.C. § 636(b)(1)(A)determination, and all other pretrial matters are refepursuant
to 28 U.S.C. § 636(b)(1)(B)C) for report and recommendation



service had not been filed as to any of the summé&tantiff filed a response to the motion on
October 1, 2013 stating that his son served the three summons by certified fir&t. Slabtail

and attached as exhibits copies of the certified mail receipts and return receipts.

On October 3, 2013, Plaintiff filed his Motion for Entry of DefgtE. #7) and attached
his affidavit in support stating that service had been made on the Postmastat Gedane 13,
2013, on the Attorney General on June 12, 2013 and on U.S. Attorney Stanton on June 7, 2013.

Defendant filed his Answeotthe Complaint on October 17, 2013. (D.E. #9)
I[I. Relevant Law

Fed. R. Civ. P4 governs the issuance and service of summons. 8iadastant case
involves the Postmaster General being sued in his official capacity, the Utates 8ust be
served anc copy of the summons and complaint must be sentelgysterecor certified mail to

the Postmaster Generdfed. R. Civ. P. 4(i)(2). To serve the United Stagsrty must:

(A)(i) deliver a copy of the summons and of the complaint to the United
States attorney for the district where the action is brewghtto an assistant
United States attorney or clerical employee whom the United States attorney
designates in a writing filed with the court clerkor

(i) send a copy of each by registered or certified mail to the-preitess
clerk at the United States attorney's office;

(B) send a copy of each by registered or certified mail to the Attorney
General of the United States at Washington, D.C.; and

(C) if the action challenges an order of a nonparty agency or officer of the
United States, send a copy of each by registered or edriifail to the agency or
officer.

Fed. R. Civ. P4(i)(1)

Proof of service mudbe made to the Court by the sergeaffidavit. Fed. R. Civ. P4()(1).
“Proof of service, in the form of the return of service, shall be filed within 7 daysaftece is

effected” L.R. 4.1(e). Service may be made by any person who is at I&agedrs old and not a
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party. Fed. R. Civ. P4(c)(2). Fed. R. Civ. P12(a)(2) provi@s that an answer must be served
by the United States of a United States employee sued in his official capdhity &0 days
after service on the United States Attornéyursuant to Fed. FCiv. P.55a), the clerk must
enter a partys default wherfa party against whom a judgment for affirmative relief is sought

has failed to plead or otherwise defend and that failure is shown by affidavit iwisthé
[11.  Discussion

The motions under consideration must be denied as there is an abundant failure to abide
by the Rules of Civil Procedure on batides. Plaintiff has not provided proof of service in the
manner prescribed by the Federal Rules of Civil Procedure nor within tadrame mandated
by the Local Rules. Whilel&ntiff has provided his own affidavit stating when service was
made, proof of service must be made bysbevers affidavit. Plaintiff is not permitted to make
service as he is a party to the easlf his son was responsible for service, then the proof of
service must be by the senaffidavit. Therefore,hiere is nocompetentproof of service upon

which default can be based

With regardto the motion tassue propr service, it appears thaethmatterat hands not
that Plaintiff has not issued proper service but that he has not provided timely andppooper
of service. In his response to the Motion for Entry of Default, Defendant recites tee datl
mechanismdy which the Postmaster General and the Attorney General were ey if

proper proof is provided to the Court, would comply with the requirements of Fed. R. Civ. P.

4().



IV. Conclusion

Based on the foregoindpefendants Motion to Drect Plaintiff to Issue Proper Service

andPlaintiff's Motion for Entry of Defaulire hereby DENIED

IT 1S SO ORDERED this 25" day of August 2014.

s/ Charmiane G. Claxton
CHARMIANE G. CLAXTON
UNITED STATES MAGISTRATEJUDGE




