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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

WILLIAM H. THOMAS, JR.

Plaintiff,
No. 13€v-02987JPM-cgc
V.

JOHN SCHROERCommissioner of the
Tennessee Department of Transportation i
his official capacity,

Defendant.

vvvv?vvvvvvvv

ORDER & MEMORANDUM FINDING BILLBOARD ACT AN
UNCONSTITUTIONAL, CONTENT -BASED REGULATION OF SPEECH

This actionconcernslleged First Amendmemiolations that occurred whegentsof
the State oTennesseé‘the State”)sought taemovePlaintiff William H. Thomas’s non-
commerciabillboard pursuant to the Billboard Regulation and Control Act of 1972
(“Billboard Act”), Tennessee Code Annotate8l$-21-101,et seq. For the reasons stated
below, the Court finds the Billboard At anunconstitutional, content-based regulation of

speech United States Supreme Court authority compels this conclusion.

There exists an undeniable trandSupreme Court casé&s guard against regulations

that selectivelypan speech on the basis of its subject matter—e.g., content-based regulations.

Police Department of Chicago v. Mosley, 408 U.S. 93 (19D&tilling a pragmatic and
constitutionallyvalid definition for content-based regulations has evolved overtime. In the
late 1980s, the Supreme Court looked to the governing body's toteetermire whether a

regulation constituted a content-based regulation. Ward v. Rock Against Racism, 491 U.S.
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781 (1989); City of Renton v. Playtime Theaters, Inc., 475 U.S. 41 (198Reed v. Town

of Gilbert, 135 S. Ct. 2218 (2015), however, the Supreme Ceuigited itsprevious
approach Writing for theCout in Reed, Justice Thomas explained, I} that is content
based on its face is subject to strict scrutiny regardless of the goversimemtin motive,
content-neutral justification, or lack of ‘animus’ toward the ideas contained negéted
speech.”[d. at 2222' That contenbased iquiry hasnow beerfurther advanceby the

Supreme Court’s decision in Expressions Hair Design v. Schneiderman, No. 15-1391, 2017

WL 1155913, at *1 (U.S. Mar. 29, 2017), in which the Court remanded a case concerning a
regulation that banned some formsofmmercial speech for further examination to determine

whether the regulation survives First Amendment scrutiny

In the instant case, the regulatiminssue- the Tennessee Billboard Regulation and
Control Act of 1972, Tennessee Code Annotated 88 54-21ell643. —regulatesdhoth
commercial anshon-commercial speech by banning some formisath on the basis of

content andhereforedoes not survive First Amendment scrutiny.

! Since_Reegdwhich invalidated a municipal code that imposed different restrictions oo@usigns
based orhe signs’ messaggecourts have found regulatiottsbecontent based if the regulation targets or limits
anyone seeking to engage in a specific type of spegeb, e.g. Champion v. CommonwealtihNo. 2015SCG
000570DG, 2017 WL 636420, at *3 (Ky. Feb. 16, 201Microsoft Corp. v. United States Dep't of ticg, No.
C16-0538JLR, 2017 WL 530353, at *12 (W.D. Wash. Feb. 8, 2@sidkman v. Facebook, IndNo. 16CV-
0075%TEH, 2017 WL 386238, at *5 (N.D. Cal. Jan. 27, 20Eiyeet Sage Café, LLC v. Town of N. Redington
Beach, FloridaNo. 8:15CV-2576T-30JSS, 2017 WL 385756, at *9 (M.D. Fla. Jan. 27, 20hd)ana Civil
Liberties Union Found.. Inc. v. Indiana Sec'y of State. 115CV01356SEBDML, 2017 WL 264538, at *4 (S.D.
Ind. Jan. 19, 2017)Wagner v. City of Garfield Height®No. 13-3474, 2017 WL 129034, at *6 (6th Cir. Jan. 13,
2017);Auspro Enterprises, LP v. Texas Dep't of Transportation, 506 S.W.3d 688, 70@\fpex2016) (finding
Texas Highway Beautification Acegulations content based and unconstitutiofddayer v. Ciy of Worcester
144 F. Supp. 3d 218, 233 (D. Mass. 20Bspwne v. City of Grand Junctioi36 F.Supp.3d 1276, Civ.Act.No.
14-cv-00809-CMA—KLM, 2015 WL 5728755 (D.Col. Sep. 30, 2018)prton v. City of Springfield2015 WL
4714073 (7th Cir. 2015)Legidatures havalsosought to amend regulations to withst&ekds holding. See,
e.q, Geft Outdoor LLC v. Consol. City of Indianapolis & Cty. of Marion, Indiah87 F. Supp. 3d 1002, 1016
(S.D. Ind. 2016).




BACKGROUND

The Tennessee Department of Transportation (“TD@fdmulgaes and enforces
billboards and outdoor advertising signs under Tennessee’s Billboard Regulation awl Contr
Act of 1972, (the “Billboard Act”). ECF Na 45 { 13) The State of Tennessee and TDOT
alsoregulate billboards and outdoor advertising signs utodére Federal Highway

Beautification Act of 1965, as amendedd. ] 14.)

The Federal Highway Beautification Act and the Billboard Act are designeatitrol
the erection and maintenance of billboards and signs along the National Highstaiyn Sy
(SeeExs. B, C, Bible Aff., ECF No. 166-2; SUF 1 33; Resp. to SUF § &epulated
billboards and signs under tBdlboard Act are subject to location and/or permit and tag
restrictions, e.g., they may not beithin six hundred sixty feet (660') of the nearest edge of
the rightof-way and visible from the main traveled way of the interstate or primary highway
systems . . without first obtaining from the oamissioner a permit and tagT. C. A. § 54-
21-104(a). Some signs, however, may be exempted or qualify as exceptions under the
Billboard Act’s location and/or permit and tag restrictioSgeT.C.A. 88 54-21-103(1{3)
and 88 54-21-107(a)(1)-(2). For example, a billboard orisigrempted fronthe six

hundredsixty feet requirement if it qualifies as one of the followigges of signs:

(2) Signs, displays and devices advertising the sale or lease of property on
which they are located;

(3) Signs, displays and devices advertising activid@slucted on the property
on which they are located;

T.C.A. 88 54-21-103(1§3). A billboard or sign is exempted from complying with the permit

and tag restrictions if it falls into one of the following categories:



(1) Those[signs] advertising activities conducted on the property on which
they are located;

(2) Those[signs] advertising the sale or lease of property on which they are

located; and

T.C.A. 8§ 54-21-100)(1)}(2).

In practice, State agents lalseggnsthe Billboard Actregubtesas“off-premise”signs

andlabelunregulated signas “onpremise” signs. (SeeCF No. 64 at PagelD 9)7The

Statés agentause the followingRuleto maketheir determinations:

A sign will be considered to be an-premise sign if it meets the
following requirements.

(a) Premise- The sign must be located on the same premises as
the activity or property advertised.

(b) Purpose— The sign must have as its purpose (1) the
identification of the activity, or its products or services, or (2)
the saleor lease of the property on which the sign is located,
rather than the purpose of general advertising.

(ECF No. 46-6 at PagelDs 718-19 (quoting Rule 1680-02-03-;0&f@)als&ECF No. 121 at

15-16.) Rule 1680-02-03-.06 further expands on the ‘Purpase Te

[t]he following criteria shall be used for determining whestla sign has as its
purpose (1 the identification of the activity located on the premises or tis
products or servicesy (2) the sal®r lease of the property on which the sign i
located ratkr than the business of outdoor advertising.

(a) General

1.

2.

3.

Any sign which consists solely of the name of the establishment
IS an onpremise sign

A sign which identifies the establishment principle or
accessory product @ervices offered on the premises is an on

premise sign.
An example of an accessory product would be a brand of tires

offered for sale ad service station.
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(b) Business of Outdoor Advertising

1. When an outdoor advertising device (1) brings rental income to
the property owner, or (2) consigisncipally of brand name or
trade name advertising, or (3) theoduct or service advertised
is only incidental to the principle activity, it shall be considered
the business of outdoor advertising and not apremisesign.

An example would be a typical billboard located on the top of a
service station building that advertised a brand of cigarettes or
chewing gum whichsincidentally sold in a vending machine
on the property.

2. An outdoor advertising device which adiiees activities
conducted on the premises, but which alsoedtkes, in a
prominent manneractivities notconducted on the premises,
not an orpremise sign An example would be a sign
advertising a motel or restaurant not located on the premises
with a notationor attachment statingSkeet Range Herepr
“Dog Kennels Heré. The onpremiseactivity would only be
the skeet range or dog kennels.

(c) Sale or Lease Signs

A sale or lease sign which also advertises any product or service
not located upomandrelated to the business of selling or leasing
the land on which the sign is located is antonrpremise sign.

An example of this would be a typical billboard which states
"THIS PROPERTY FOR SALE SMITHS MOTEL; 500
ROOMS, AIR CONDITIONED, TURN RIGHT 3 BLOCKS

AT MA IN STREET."

Rule of Tennessee Department of Transportation Maintenance Division, Contrtdoib®©
Advertising, 1680-02-03.06(4) (2008). Although the Billboard Act and the'Staule
reference “advertisirign the commercial contexthe Statecontendghe Billboard Act’s
regulationsgxceptionsand exemptions apply with equal force to commercial and non-

commercial message$SeeECF No. 64 at PagelD 917.)

Plaintiff Thomas’sbusiness involves posting outdoor advertising sil@SFNos. 1
11; 45 § 1) Thomaserects these signs on tharious tracts of real property he owns
throughoutTennessee(ECF No. 45 § 10.fhomas’s sign at issue in this caseoisatedoff
Interstated0 Westin Memphis, Tennessee (hereinafter tedssroads Ford sign”).Id(

5



21.) Thomas has posted various messages on this sign over the lgeniSor(example, in

2012, he displayed an image of an American flag with Olympic rings, in support gétrat

U.S. Olympic team. (ECF No. 38 { 23.ater that year, in the “beginning of falhe

“displayed content referencing the upcoming holiday season with a picture ofexrcAm

Flag.” (ECF No. 45 § 24.) Thomas erected his Crossroads Ford sign without a perrfit. (EC

No. 46-6 at PagelD 721 (citingennessee v. Thoma336 S.W.3d 588, 593 (Tenn. Ct. App.

2010))

Since approximatel2006, he Statdhassought to remov&homas’s signghat did not
comply with the Billboard Act—including the Crossroads Ford sign—through an ongoing
enforcement action in Chancery Court in Shelby County, TennedsS€€. Nas. 1 1Y 62, 77;

45 7 27seeECF Ncs. 96-1 at PagelD 1399-1404; 46-2 — 46€® alsdennessee V.

Thomas, 336 S.W.3d 588, 593 (Tenn. Ct. App. 2011)2006, TDOT denied Thomas’s
permitand building application for his Crossroads Ford sign because it was less than 1,000

feet from acompetitor'shillboard. (ECF No. 166-1 at PagelD 2595 (citing Thomas v. TDOT,

336 S.W.3d 588, 592 (Tenn. Ct. App. 201QYpnethelessThomas began construction on his
Crossroads Ford sign in 2007, and TDOT then brought an enforcement action in March 2007.
(Id.) In April and October of 2011he Stataemoved two of Thomasbutdoor advertising

signs (the “Kate Bond” signs). (ECF No. 45 11 33, 37; ECF No. 79 1 33, 37.) Throughout
2012 and 2013, Thomas defended his sigraministrative proceedings before the

Commissioner of TDOT. SeeECF Nos. 263-18—263-20.)

On March 25, 2013, Thomas filed aitial Complaint and Request for Declaratory

Judgment. (Thomas v. Tennessee Department of Transportation, Noy22185JPM-cgc

(W.D. Tenn 2013), ECF No. 1.) Thomas sought relief under 28 U.S.C. § 1983 for violations
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of his First and Fourteenth Amendment rights under the United States Constitldidh3.)

The Complaint also alleged Thomas’s Crossroads Ford sign was entitled tanferstiment
protection as a display of nam@mmercial speech.d. 1 39.) On July 24, 2013 DOT filed a
Motion to Dismiss the Complaint, allegifdpOT is immune from suit and that Thomas'’s
claims fail to state a claim. (ECF No. 18homas sought to avoid TDOT’s Rule 12(b)(1)

and 12(b)(6) defenses by requesting leave to file an Amended Complaint adding ihdividua
defendants. §eeECF No. 26.) On October 28, 2013, the Court dismissed Thomas'’s claims,
based oTDOT's Eleventh Amendmeninmunity. (ECF No. 31 at PagelD 180.) Thomas
appealedECF No. 33), and on August 6, 2014, the Sixth Circuit Court of Appeals affirmed,
holding that had Thomas named a state official in his or her official capaisitsiaims would

have survived dismissal (ECF No. 35 at PagelD 204).

On Deember 17, 2013, while this first action was on appeal, Thomas filed his

Complaint in this action, which named multiple Tennessee state officials in thaal of

capacities (Thomas v. Schorer et al, No. 13-2987 (W.D. TetCF No. 1.) The Complaint
alleged Thomas’s Crossroads Ford sign was entitled to First Amendment progect

display of noneommercial speech.Id, 1 52.) Thomadfiled an Amended Complaint on

October 27, 2014.SeeECF Nas. 22, 34, 38, 45.) Thomas’s Amended Complalisd
arguedthat“in March of 2014, TDOT, through Commissioner Schroer, filed an action against
Mr. Thomas in the Twentieth Judicial District Chancery Court for thee $fatennessee in
retaliation for Mr. Thomas exercising his rights to petition this Countedress of his

grievances against Defendant§ECF Na 45  65.)

Thomas’ initial fillingsalsoincluded additional claims against the State: First

Amendment, Retaliation, Equal Protection and Declaratory Judgment. (ECF Nos. 1, 45.)
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Following the Cout’s Orderon the State’s motion to dismiss, (ECF No. 170),samdmary
judgment (ECF No. 233), Thonmia®only remainingclaim iswhether the removal of his
billboards undetheBillboard Act violated his First Amendment rightsThis Order concerns

only this issue

In October 2014the Stateemoved another of Thomasiutdoor signs (the “Perkins
Road sign”), even though, according to Thomas, “[the] billboard was displayingseety
on-premise, noncommercial content and therefore exempt from thdtpegmequirements of

T.C.A. § 54-21107(a)(1).” (ECF No. 45 ] 40; ECF No. 79 1 40.)

On May 26, 2015TDOT sentfThomasa letterstating that Thomas must remove the
Crossroads Forsignby June 26, 2015. (ECF No. 96-1 at PagelD 1399.) Thomas also
received a proposed order of judgment “declaring an unlawful billboard to be [a] public
nuisance and granting permanent injunction for removal of the unlawful billboard,” to be
subsequently submitted in Chancery Court in Shelby County, Tennektes.PagelD

1401-03.)

On June 10, 2015, Plaintiff filed an Emergency Motion for TemugoRestraining
Order (“TRO”)to prevent Defendants from removing his Crossroads $igrd (ECF No.
96.) He alsosought to enjoin Defendants from executing any judgmeassilting [from] or
associated with the Crossroads Ford billboard sign until such time as a hearbeghedd on
theissues....”Id. at 1.) On June 11, 2015, Defendant opposed@@. (ECF No. 99.)

On June 18, 2015, the Court held a Motion Hearing on TRO motion. (ECF No. 104.)

On June 24, 2015, the Court granted Thomas’s TRO motion and otderSthteo

“refrain from seeking to execute on any judgments, orders, or other monetangejdg



resulting from or associated with the Crossroads Ford billboard sign until suchstthes a
Court deems it appropriate to lift the TRQECF No. 110 at PagelD 1464.) The Court
found “a strondikelihood that multiple sections of the Billboard Act are facially content

based and subjeto strict scrutiny underReed v. Town of Gilbert, 135 S. Ct. 2218, 2227

(2015). (d. at PagelD 1455.) The Cowtsofound “a strong likelihood that at least 88 54-
21-103(1)-(3) and 88 54-21-107(a)(1)-(2) of the Billboard Act are unconstitutiofidl.at
PagelD 1456.) On September 8, 2015, the Court granted a preliminary injunction. (ECF No.

163.)

The Court entered an Amended Scheduling Order on May 31, 2016 (ECF Nos. 170,
233) to reflect the narrowing of issues, @ed a jury trial for September 12016. (ECF No.

237.) The parties filed timely pretrial motionsS€eECF Nos. 280-86.)

On September 6, 2016, the Court entered an Order Regarding Defendants’ Motion in
Limine as to Money Damages (ECF No. 280). (ECF No. 301.) The Court stated that the jury
would decide two issues(l) whether the State has a compelling interest that is furthered by
the Billboard Regulation and Control Act of 1972 (“Billboard Act”), as set forffeahessee
Code Annotated 88 521-101 to -123 (2008); and (2) whethbe Billboard Act is narrowly
tailored to the State’s interést(ld. at PagelD 5964.) The jury would not decidedhanate
constitutionality question.Id.) The jury trial waghen rescheduled to September 19, 2016.

(Min. Entry, ECF No. 305.)

On September 9, 2016, Thomas fileVaitten Objection to Allowing the Jury to
Decide the Issues of “Compelling State Interest” and “Narrow Taildri(lECF No. 307.)

On September 16, 2016, the Court entered an Order Concerning Plaintiff’'s Objethien t



Jury Determining “Compelling Interest” and “Narrow Tailoring.” (EQo0. 314.) The Court
clarified the jury would serve as an advisory jury on the issues betare tfd. at PagelDs

6140, 6146.)

A four-day, advisory-jury trial began on September 19, 2016. (Min. Entries, ECF Nos.
320-21, 322, 328.) Seven witnesses testified on behalf of the State: Paul Degges, Chief
Engineer for TDOT; John Schroer, Commissionief DOT; Robert Shelby, retiree from the
Highway Beautification Department at TDOT; John Carr, Assistant Commissibner o
Administration at TDOT; Colonel Tracy Trott, highway patrol law enforcemditenf Jason
Moody, Assistant Regional Traffic Enginee¢rTdOT; and Shawn BibleBeautification
Coordinator at TDOT. SeeECF No. 331.) On September 22, 2016, a jury found the State
had a compelling interest, and that the Billboard Act was narrowly tailoredt timtigyast.

(ECF No. 329.)On the same daylhomas filed a Rule 52 Motion for Verdict as a Matter of
Law. (ECF No. 325.) The State responded in opposition on October 7, 2016. (ECF No. 336.)

Thomas replied on October 21, 2016. (ECF No. 340.)

On October 26, 2016, the Court entered an Order Concerning Least Restrictive Means
ordering the parties to file supplemental briefing on the issue of least restrietans. (ECF

No. 342.) Both parties timely briefed the issugECF Nas. 343-44.)

On November 23, 201&mici Curiae National League of Cities, International
Municipal Lawyers Association, Tennessee Municipal Attorneys Assogijdtiternational
City/County Management Association, Scenic America, Inc., Scenic Tennbgsee
Tennessee Caervation Voters, League of Women Voters of Knoxville/Knox County, Trees

Knoxville, Keep Knoxville Beautiful, City of Knoxville, Tennessee Chapter of thedsan
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Planning Association, and Tennessee Federation of Garden Clubs, Inc. (@ilecti
“Movants”)’s filed aMotion for Leave td-ile the Brief of Amici Curiae (ECF No. 346.)0On
November 30, 2016 /homasopposed. (ECF No. 347Because the amicus brisbught to
addresstanding and the differentiation between on- angdmises signdoth ofwhichthe
partiesdid not adequatelgrief, the Court granted the Motion for LeaveHite the Brief of
Amici Curiae(ECF No. 346) on December 7, 2016. (ECF No. 348.) The Court granted in
partThomas’s request to respond to the standing issue, Whimtmas timely briefed(ECF

Nos. 352, 3549
Il. LEGAL STANDARD
A. Federal Rule of Civil Procedure 52
Federal Rule of Civil Procedure 52 provides,

[ijn an action tried . . . with an advisory jury, the court must find the facts
specially and state itgonclusions of law separately. The findings and
conclusions may be stated on the record after the close of the evidence or may
appear in an opinion or a memorandum of decision filed by the court.

Fed.R.Civ.P. 52(a)(1).In the instant case, the Court neakts findingsf factand

conclusionof law following the advisory jury’s verdict below.

2The Amicus Brief challenges Thomas's standing by claiming his &Airendment claim is time
barred. Even if Thomas'’s First Amendment claim is tlraered, it would be “grossly unfair to allow [Thomas]
to go to the expense of trying a case only to be met by a new defense aftdratinlis not been raised by the
State and lacks evidentiary developmeBtadford-White Corp. v. Ernst & Whinney872 F.2d 1153 (3d Cir.
1989) (holding that defendant waived statute of limitations defense itvtased issuén the answer but failed
to attempt to establish this affirmative defense before or at gét),denied493 U.S. 993 (1989). Thus, the
Court declines to grarstia sponte summary judgment in favarf the State.SeeGrand Rapids Plastics, Inc. v.
Lakian 188 F.3d 401, 407 (6th Cir. 1999).
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B. First Amendment Protection: Commercial Versus NorCommercial
Speech

The First Amendment mandates that “Congress shall make no law . . . abtieging
freedomof speech.” U.S. Const. amend. |I. This language generally pradnyitsws that
regulate or restrict expression based on content: “[A]bove all else, thé&Fiestdment
means that the government has no power to restrict expression because of ge,mgssa

ideas,its subject matter, or its contentPolice Dep’t v. Mosley, 408 U.S. 92, 95 (1972).

Not all speech is equally protectetfT] he degree of protection afforded by the First
Amendment depends on whether the activity sought to be reguatatstitutes commercial or

non-commercial speech Bolger v. Youngs Drug Prod. Corp., 463 U.S. 60, 65 (1983). The

government may impose stricter regulations on commercial speech than conmmercial

speech.SeeMetromedia, Inc. v. City of San Diego, 453 U.S. 490, 513 (19B4ntral

Hudson Gas & Electric Corp. v. Public Service Comm'n, 447 U.S. 557 (198&atelnent is

commercial speecivhen(1) it is an advertisement; (2) it refers to a specific product or
service; and (3) the speaker has an economativation for makingt. Bolger, 463 U.Sat
66—67(“ The combination of all these characteristics provides strong support .that the
[speech at issue igfoperly characterized as commercial speg¢ciNon-commercial speech,
on the other hand, involves ideologigadlitical, religious artistic, or scientificspeech

National Endowment for the Arts v. Finley, 524 U.S. 569, 601 (1998).

C. Content-BasedRestrictions

In 2015, the Supreme Court heldit “[c]lontentbased laws-those that target speech
based on its communicative content—are presumptively unconstitutional and mayfieel justi

only if the government proves that they are narrowly tailored t@ssmpelling state
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interests.” Reed v. Towrof Gilbert, Ariz, 135 S. Ct. 2218, 2226 (2015). “Government

regulation of speech is content based if a law applies to particular speechelddhesopic
discussed or the idea or message expressed.”, B&e&. Ct. at 2227. Contebased
regulatimsarethose that “cannot be ‘justified without reference to the content of the
regulated speech’ and those that were “adopted by the government ‘becausgrefedient

with the message [the speech] convey#$d! (alteration in original) (quotingVardv. Rock

Against Racism491 U.S. 781, 791 (1989))[A] speech regulation targeted at specific
subject matter is content based even if it does not discriminate among viewpthimtghvat
subject matter.”ld. at 2230. Signs that could be regulated in a comteuatral manner

include “size, building materials, lighting, moving parts, and portabilitg."at 2232.

The ordinancénvalidatedin Reeddistinguished temporary directional signs, political
signs, and ideological sigiidd. Courts have thus narrow8eds applicabilityto non-
commercial rather than commercial speesfulations’ In short, acourt strictly scrutinizes
contentbased restrictiamof noneommercial speeckut “regulations on commercial speech
[whether]contentbased ocontentneutral,[would be subject to] intermediate scrutiny.”. . .

PHN Motors, LLC v. Medina Twp., 498 F. App'x 540, 544 (6th Cir. 2012) (unpublished

opinion);seealsoLone Star Security & Video, Inc. v. City of L.A., 827 F.3d 1192, 1198 n.3

(9th Cir. 2016). Some regulations, howewaplicate both commercial and n@ommercial

speech.

3 See, e.g.CTIA-The Wireless Ass'n v.City of Berkele$39 F.Supp.3d 1048, 1061 (N.D. Cal. 2015)
(“The Supreme Court has clearly made a distinction between commerciah sppgleiconcommercial speech, .
and nothing in its recent opinions, includiRged even comes close to suggesting that thatestblished
distinction is no longer valid.”.one Star Sec. & Video, Inc. v. City of Los Angel827 F.3d 1192, 1198 n. 3
(9th Cir.2016);RCP Publ'ns Inc. v. City of Chicaghlo. 15 C 11398, 2016 WL 4593830, at *4 (N.D.Il. Sept. 2,
2016). The Second Circuit has done the same in a summary dPdeghkeepsi€upermarket Corp. v.
Dutchess Cty.648 Fed.Appx. 156, 157 (2d Cir. 201&)milsina v. West Valley CityNo. 2:14cv-00046DN-
EJF, 2015 WL 4635453, at *7 (D. Utah Aug. 3, 2015).
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When a content-based regulation affects both commercial andonemercial speech
the speech’s nature determiriee appropriatéevel of scrutiny. PHN Motors 498 F. App'x
at543-44 4pplying intermediate scrutiny because speech at issue was comneficial

Southlake Prop. Associates, Ltd. v. City of Morrow, Ga., 112 F.3d 1114, 1116-17 (11th Cir.

1997)(“To the extent that the ordinance regulates noncommercial speech, it mutstndiths

heightened level of scrutiry.

SinceReed somelocal governments have begun redrafting conbarsiedsign-related
ordinances to applgolelyto commercial speechCourtsfind these amended ordinances

complywith Reed See, e.q.Geft OQutdoor LLC v. Consolidated City of Indianapolis, No.

1:15¢v-01568SEB-MJD, 2016 WL 2941329, *1-2 (S.D. Ind. May 20, 2016).

For the reasons stated below, the Court finds it equslty strict scrutiny tohe
Billboard Acts because it is a contdrdsed regulation that implicates Thomas’s non-
commercial speech. The Court then finds that the Billboard Act does not surviive stric

scrutiny; and thus, the Billboard Act is unconstitutional.

II. ANALYSIS

A. The Billboard Act Is Subject to Strict Scrutiny Because lis a Content-
Based Regulation that Implicates Thomas’s NoiGommercial Speech

In this actiontheBillboard Act is subject to strict scrutilpecause it is a content
based regulation thanplicatesthenon-commercial speechhomas displayed on his

Crossroad Fords sign.

The State contendsahthe Billboard Act is contemteutral. (ECF No. 336 at PagelD

6718 n. 1.)While on its facethe Billboard Actarticulates potentiallgontentneutral
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restrictiors—onfpremise versus ofpremiss—the restrictios under the Billboard Act hinge

on content.

In his concurring opinion iReed Justice Alito described the gifremises/on

premises distinctioas contenheutral. Reed v. Towof Gilbert, 135 S. Ct. 2218, 2233

(2015) (Alito, J., concurring)This Court agreeg is possible fora restriction that

distinguishes between off- and premises sign® be content neutral. For exampde,
regulation that definean offpremise sigras ay sign within 500 feet of a building is content
neutral But if the offpremises/ofpremises distinction hinges on the content of the message,
it is nota conterdneutralrestriction. A contrary finding wouldeadJustice Alito’s

concurrencas disgreeing with the majoritin Reed The Court declines suchr@ading.

Justice Alito’s exemplary list of “some rules that would not be content based” touggt

read in harmony with the majority’s holdingd. Read in harmony with the majoritjustice
Alito’s concurrence enumeratas “on-premises/ofpremises” distinction that isot defined

by the sign’s content, bity the sign’s physical locatioor other contenteutral factor

The State previously argued the Billboard Act is contentrakliecauséit is entirely
based on location or placement of the sighs.on-premises sign is one that is on the
premises of an establishment, whereas an off-premises sign does not haveespasrsiich.
It is logical to distinguish between the two teference to place.(ECF No. 118 at 6.But as
the Court determineith its June 24, 201®rder, “[t]he only way to determine whether a sign
IS an on-premise sign, is to consider the content of the sign and determine whettwtérdt
is sufficientlyrelated to the ‘activities conducted on the property on which they are located.”
(ECF No. 110 at 8 (quoting § 107(a)(1)).) Shawn Bible, Beautification Coordinator at TDOT,

confirmed the State’s use of “a premises test and a purpose test. Is ipoentiees it is
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supposed to be on? And is its purpose advertising what's happening there or that business is
informing.” (ECF No. 334 at PagelDs 6634:24-25 — 6635:1B¥)e also conceded that a

sign “has to have some words on it to connect it to the premises. . . . So [the State is] looking
at the content of [the] sign to make [a] determination whether it's on premises or off

premises. ..” (Id. at PagelD 6663:12-21.)

Thestatuteslanguage, the State’s rules, and the State’s actions as to Thomas’s non
commercial messages on his Crossroads Ford sign further compel a firaditigetBillboard
Act is contenbased. The Billboard Act imposes location, permit, and tag requirements on
signs, unless they qualify as an exception or exempilibelanguageof the Billboard Act
requires one to assess the sign’s auirti@ determine if it is exempSigns that advertise
activities conducted or the sale/lease of the property on which they are locardrapted
from the location, permit, and tag requirements. T.C.A. 88 54-21-1(03(BH4-21-
107(a)(1)(2). In practice, the State also usetvostep inquiry knowns as th@remise and
purposeest,” which requireghat the sign’s contemdentify anactivity/sale/lease on the
property where the sign is locateefore it qualifies for exemption(ECF No. 465 at
PagelDs 718-19 (quoting Rule 1680-02-03-.06(2)). In other wérds the sign “has to be
on that property where the activity is taking place . . ..” (ECF No. 121 at PagelD 1523
(testimony of Shawn Bible, Beautification Coordinator, TDQT3econd, the sign “has to be
advertising or speaking up for the things going on there at that premidedt FagelDs
1523-24.) The State contends thBhomas’s previous displays on his Crossroads Ford sign,
like “an American flag with the Olympic rin$ECF No. 45 at PagelD 563), did not “fall
within the wellestablished guidelines in the Rule” (ECF No. 46-6 at PagelDséEale

ECF Na 46-6 at PagelD 721 The State therefore seels to remove Thomas’s Crossroads
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Ford signbecausdt is displayed without a permit(ECF Nos. 17 § 27; 79 § 27.) In short, the
State arguethat Thomas’sign must be regulated becausenitg-commercial message does
not “speak[] up for the things going on there at that prefiSeest. Shawn Bible,
Beautification Coordinator at TDOT, ECF No. 121 at PagelDs 1523:10-15p4has, the
statute’slanguage, the State’s rules, and the State’s reasoning support a findihg that t

Billboard Act is content based.

After Reed if a sign’s application hinges on the content of the agesstis content

based. For example, in Cent. Radio Co. Inc. v. City of Norfolk, Va., the Fourth Circuit Court

of Appeals held a city regulation that

exempted governmental or religious flags and emblems, but applied to private and
secular flags and ert@ms . . . [and] exempted ‘works of art’ that ‘in no way
identif[ied] orspecifically reate[d] to a product or service,” bul applied to art that
referenced a product or servicewas contenbased because it applied or did not
apply asa result of content, that is, ‘the topic discussethelndea or message
expressed.

811 F.3d 625, 633 (4th Cir. 2016) (quotiRged 135 S.Ct. at 2227). Likewise, in the instant
case, thepplicability of theon-premises sign exemption depends on the sign’s content, i.e.
the content must conceattivity on the sitavherethe sign is located(SeeECF No. 466 at
PagelDs 718-19 (quoting Rule 1680-02-03-.06(2)). Even “though [tipeemmises/off
premises distinction appeafakialy content neutral, [it ultimately] cannot Kastified

without reference to the content of the regulated speech,” and thus is a dagedt-

regulation.Reed 135 S. Ctat2222.

In the instant case, the Billboard Act is subject to strict scrutiny becabse itw
regulates both commercial and ncormmercial speech, the language at issiilee non-

commercial message($) Thomass Crossroads Ford sigithe State concedésatthe
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Billboard Acts onpremises/offpremises provisions apply to both commercial and non-
commercial speecand that “[ajmessage can] be commercial or nenommercial as long as
there is some connection(ECF Ncs. 64 at PagelD 917, 344 at 10.) There is no question that
Thomas’s Crossford Sign displaying an American flag and Olympic isngsncommercial
speech. $eeECF No. 45 at PagelD 563Because the Billboard Act is a contdrased
regulationthat applies to both commercial and remmmercial speeclandbecause the

nature of the speech at issue is4commercial, the Billboard Act must survive strict scrytin

to be found cortgutional. SeePHN Motors 498 F. App"at 543-44.

B. The Billboard Act Does Not Survive Strict Scrutiny

Strict scrutiny “requires the Government to prove that the restriction fargher
compelling interest and is narrowly tailored to achieve that inter&g€d 135 S.Ct. at 2231.
Even if the government’s interests are compellingis“‘the rare case in which a speech
restriction withstands strict scrutinyld. at 2236 (Kagan, J., concurring in the judgment)

(citing Williams-Yulee v. Fla. Bagr— U.S. ——, 135 S.Ct. 1656, 1666 (2015)a I&ss

restrictive alternative for achieving that interest exists, the government tiseishat

alternative.” United States v. Playboy Entm't Grp., Inc., 529 U.S. 803, 813 (200Uhen

the Government restricts speech, the Government bears the burden of proving the

constitutionality of its actions.'Id. at 816.

For the reasons stated below, the Billboard Act fails under strict scruthreyCdurt
first finds that the State’interests are not compall), but evenf they were the Court finds

the Billboard Act is not narrowly tailored to the thasterests.
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1. The State’s Interest AreNot Compelling

The State sets ousik compelling State interests: Driver Safety, Promote Recreational
Value ofPublic Travel, Promote Tourism, Promote Economic Development, Protect
Investments irPublic Highways and Preserve Scenic Beauty.” (ECF No. 336 at PagelD
6720.) First, the State contends that there were no Billboard Act, and billboards were
allowed toproliferate, that would lead to further distraction and could cause more acd¢idents.

(Id. at PagelD 6721.)

Second, the State argues thath]Billboard Act engendefd recreational travel by
helping keep the roads more driver friendly and scenicl. at PagelD 6725.) The State

does not offer proof, however, that the Billboard Actuallyinfluences recreational travel.

Third, theState assert&hat billboards and other signs detract from the natural beauty
that visitorssay that they traveéb and within Tennessee to seeld. @t PagelDs 6726-27.)

Yet the State admits it has no statistical evidence that the BillBaaidfluences tourism.

(1d.)

Fourth the State argues that “how the roadways in Tennéadeplays an important
part n attracting new businesses to the Staféd. at PagelD 6727 (emphasis addgd)he
State’sbases this argument entirely on testimony ff@@ammissioner Schroer, a
businessman and entrepreneur himself, who is familiar with the business industrg and t
needs of businesses in Tennessa®l believeSattractive roads [ara]ritical to economic
development. (Id. at PagelD 6737.) Commissioner Schrog&imony offers little in terms

of statistical or differential analysis documenting an actual link betweenctateaoads”
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verses, for example, “good roads” and economic developiBatther, Commissioner

Schroer’s testimony correlates ttimaintenane andbuilding of roads, sans reference to
aestheticswith transportation to and from Tennessee businés#ésteover, ecause
Commissioner Schroer is a fact witness and not an economic éx@gé&rtNo. 270  5), and
becausdis opinion testimony ohow roadway aesthetics influence economosild require
specialized knowledgdis testimony is impermissible lay opinioRed.R. Evid. 70Xc) (“If a
witness is not testifying as an expert, testimony in the form of an opinion is limitee that

is ... not based on scientific, technical, or other specialized knowledge within theo$cope
Rule 702)). The Court, therefore, finds Commissioner Schroer’s testimony unpersuasive and
unsupportive of the State’s position that the Billboard Act ensuresattosetive roads and

those attractive roadse critical to economic development.

Fifth, the Stataliscusses thpublic investment in the building amdaintenance of the
roads. (ECF No. 336 at PagelDs 6727-28.) Yet the State does not estabtisbBillboard

Act directly impacts thipublic investmentandmerelyrepeas that ‘[o]f course the major

* When asked if he conducted an independent study as to how roadways insjreesorecruitment to
Tennessee, Commissioner Schroer states,
You know, the best way | can answerttig having talked to executives of companies that
come to the State of Tennessee, they're very clear that what we did helpethakena
decision to come to Tennessee. So, you know, that's as independennkd hded is from
the company themselvetelling me how important our capital investment was whezy'te
making a decision to come to Tennessee.
(Trial Tr., ECF No. 333 at PagelD 6392:19.)
® Commissioner Schroer testified,
| can say as an example, in 2015 about 167 businesses relactiteGtate of Tennessee with
about a $5.5 billion investment. . . . [T]ransportation has a huge phgtaind that almost all
of those deals, those businesses that come in the State of Tennessee haeedome n
transportation. And often times it's just the interstate system itselfytdnet to get their goods
and products to wherever they are going. But many times they also nestita tioeir
business to their factory or whatever it is, and we provide those as partrfocess. . . .
Volkswagen as an example has a huge plant in Chattanooga, and we spent over &3@omilli
open an interchange. . . . Academy Sports located a $1.7 million or reifji@re feet facility
in Cookeville, Tennessee that we are providing both an interchange andems road from
the interchange into their facility.
(Trial Tr., ECF No. 332 at PagelDs 63422—-6345:14.)
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concern is safety of the motoring public. . . . In fact, safety is the key assetidveay. . . .
The State takes care to have signs that are appropriately spacext eludterdsic] because

sign clutter can lead to distracted drivingld. at PagelD 6728.)

Sixth, the State argues that “[p]rotecting and preserving the natural scenic bdduty is

a compelling interest for the StateTennessee.”|d. at PagelD 672%)

Despite presenting six seemingly separate arguments, the Statetsnpzesitbe
distilled into two concepts. Firste State’s tourism, recreation, economic development, and
scenic beauty argumerdi hingeonroadwayaesthetics Second, th&tate’s driver safety
and public investment argumeiatis hingeontraffic safety. In short, the State contends that
the Billboard Act prevents the proliferation of billboards, which, in turn, impr@es
aesthetics an(®) traffic safety. Neither of these arguments, however, constitates

compelling interest

Although the Sixth Circuit has held thegsthetics and highway safeiesubstantial

or significant governmental interest¥heeler v. Comm'r of Highways, Com. of Ky., 822

F.2d 586, 589 (6th Cir. 198 Mucul Advert., LLC v. Charter Twp. of Gaines, 748 F.3d 273,

278 (6th Cir. 2014)Prime Media, Inc. v. City of Brentwood, Tenn., 398 F.3d 814, 821 (6th

Cir. 2005), neither the Sixth Circuit nor the Supreme Court hadmetithese interests are

compelling under strict scrutinyWagner v. City of Garfield Heights, No. 13-3474, 2017 WL

129034, at *6 (6th Cir. Jan. 13, 20X7)Ve will follow the Court's example iReedand

¢ Although not listed as a compelling interest, the State also mentionsl| fenfeliag, and argues that
although “the need to continue Feddtalding may not be a ‘compelling’ State interest, it is at the least a
legitimate interest that, along with the compelling interests thattétte Sroved, shows the [sic] Tennessee has a
compelling State interest (or interests) in the Billboard Actd. gt PagelD 6731.) This Court previously found
that federal funding is irrelevant to the strict scrutiny analysis.F(EG. 315 at PagelD 6154.) Other courts
agree with this finding: “[T]he desire to secure a [State’s] fundingfisourse, not a copelling interest that
would justify the suppression of . . . First Amendment speechVillefo v. City of San Antoni9 485 F. Supp.
2d 777, 783 (W.D. Tex. 2007).
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assume without deciding that these interests are sufficiently compgjlseeReed v. Town

of Gilbert, Ariz, 135 S. Ct. 2218, 2223 (2015)or8ecourts have foundeither aesthetiasor

traffic safetyconstitute compelling interestdleighborhood Enters., Inc. v. City of St. Louis,

644 F.3d 728, 738 (8th Cir. 201 t}. Dimmitt v. City of Clearwater985 F.2d 1565, 1569-70

(11th Cir. 1993) (findinghat theevidence fell short of establishiagompelling state interest
in visual aesthetics and traffic saféfyat wouldjustify contentbased regulatioof

noncommercial speegiMcCormack v. Twp. of Clinton, 872 F.Supp. 1320, 1325 n. 2 (D.N.J.

1994) (noting that “while courts certainly have redegd states’ and municipalitiesiterests

in aestheticand safety, no court has eveld that these interests form a compelling
justification for a contenbased restrictidghof noncommerciakpeech) “[T]he promotion of
tourism and business hgdso] never been found to be a compelling government interest for

the purposes of the First AmendménicLaughin v. City of Lowell, 140 F. Supp. 3d 177,

189 (D. Mass. 2015xiting Pottinger v. City of Miami810 F.Supp. 1551, 1581 (S.Ba.

1992).

In previous rulings, the Supreme Colugis made itlear that

contentbased restrictions on speech have beemitied, as a general matter,
only when confined to the fewhistoric and traditional categories [of
expreswn] long familiar to the bar, including advocacy intended, and likely, to
incite imminent lawless action .obscenity. . .defamation . .speech integral

to criminal conduct . . soecalled ‘fighting words,’. . . child pornography . .
fraud . . . true threats . . and speech presenting some grave and imminent
threat the government has the power to prevent.

United States v. AlvareA 32 S. Ct. 2537, 2544, 183 L. Ed. 2d 574 (2012) (internal quotation

marks omitted) The compelling interests underig these categories are similtre
government haa compelling interest in regulating content that is false, criminal and/or

provokes crimeor lawless
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The Supreme Court also mandates that the government’s compelling interelsé mus

related tathespeeckbased distinctions the regulatiorakes Simon & Schuster, Inc. v.

Members of N.Y. State Crime Victims B&02 U.S. 105, 120 (1991) (concluditingt the

disparate treatment of storytelling criminal speech was completely unrelatedState’s
compelling interest in ensuring that crime victims were compensated from itseofrthe
crimes committed against theand that any interesite State might have had in imposing

such a content-based disincentive on speech was not compdllingeapolis Star &

Tribune Co. v. Minnesota Comm'r of Revenue, 460 U.S. 575, 586 (1983) (holding that the

State's compelling interest in raisitax revenue through taxation did not justify selective
taxation of the press since such interest was altogether unrel#étedoi@ss/nonpress

distinction);Carey v. Brown447 U.S. 455, 467-69 (1980) (findititatthe States

compelling interest in preserving privacy by banning residential picketingadipistify a
selective ban on nonlabor picketing sinceititerest was unrelated tbe labor/nonlabor

distinction).

In the instant case, the Court firttie State’s interests aesthetics and traffic safety
are notcompelling interests Not only are sucbeneral and abstract interests generally not
considered so compelling as to justify conteasedsignrestrictions but alsotheyare
unrelated to the distinction between signth on-premiseselatedcontent versus other
messagesAlso, in practicethis distinctionundermineshe State’s interestsAs discussed
above, no binding authority suppott® State’s compelling interests of aesthetics and traffic
safety. These interests also fall shoftwhatthe Supreme Court has deemed appropfiate
contentbasedrestrictiors. Thus, the Court finds the Stateesthetic and traffic safety

interests ar@aot compellingenough to justify contertiased restrictions
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The State haalsofailed to establistthatits interests are related to the Billboard Act’s
contentbased restrictian The provisions at issue here concern the distinction between signs
with content concerning opremisesrelated activityersusother messages. The State fails to
establish how this specific distinction relates to traffic sadety aesthetics. For example, the
State’s expenvitnesson traffic safetyColonelTracyTrott, testified that “the number of
crashes related to distraction and the number of injury crashes relatstiactidin are
definitely on an upward trend.” (Trial Tr., ECF No. 333 at PagelD 6483:10-11.) This
“upward trend,” however, occurred while the Billboard Act was in full force. Also, the
statistics Colonel Trott reliteon do not reference billboardssgns as causes for distracted
driving or distracted driving accidents. Colonel Tad#oopined that a proliferation of
billboards wouldikely aggravate dtracted driving issuegld. at PagelD 6488:7-17.)

Notably, Colonel Trott does not suggest that signs whose caaectrnonpremises

related activity pose a greatarlessdriving distraction than other signs; rather, he suggests
that signs with moreontentandsignsoutside the driver’s field of visiomaycreategreater
distractiors. He specifically states that signs are “less distracting [when] they’relygual
your field of vision that you’re using to drive with” and sighat need “to be read or
deciphered or retained” would be potentiallgna distracting than signs that evoke instant
recognition, i.e. “I would know the golden arches for McDonald’s or BP for gasokmew
that that facility sits at the bottom of that sign; and it's a very quick glance anddotek

road.” (d. at PagelDs 6488:22-24, 6503:20-2b

The State’zivil engineering and human factors engineeargert TDOT
Transportation Specialist Jason Moody, also failed to establish how fremises/oH

premises distinction relad¢o the State’sraffic safetyinterest. (SeeECF Nos. 270  6.)
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Moody merely opined that the placement of signs “directly adjacent to a rcachagy'draw
attention. If you can’t view them for enough to read the message properigotititause
you to turn your head to read thil message.” Ifl. at PagelD 6546:20-23.) Moody also

testified that billboards are generally

spaced parallel with the road, turned perpendiculdheoroad so that drivers
can see themThey're at the back dle rightof-way, but they're at the edgé
the cone oWision. So, that's why you see them using sudney're notn the
primary cone or the cone right in front where we plagesigns. So, the text
has to be much larger to be read. They're usually behind our rigretyof-

Q: Based on youlearning and experience, tell us whethdtboards are a
factor in the area of distracted driving.

A: Yes.
(Id. at PagelDs 6545:17-23, 6546:1.) Moody, like Colonel Trott, does not opine on whether

signswith onpremisesrelated activity content are neor less distracting than other
messages. Although Moadyand Colonel Trots testimonyestablishes that billboards
generallydistractdrivers, and that the State may have a compelling interest in curallling
billboards,their testimonyfails to establish how the Billboard Act’'s giremises/ofpremises

distinction is related to the State’s interest in traffic safety.

Similarly, the State has failed to establish how its interest in aesthetics is related to the
Billboard Act’'s onpremises/offpremises distinction. The State’s witness John Carr,
Assistant Commissioner of Administration thie Department of Tourist Development,
testified that “[tjouring and sightseeing, visiting historic sites, goirgptoe of the parkare
some of the primargcenicactivities visitors come to Tennessee enjolrigl Tr., ECF No.
333 at PagelD 6444:7-9.) Carr, however, does not discuss whethewglgnessages that
do not concern opremises activitympact aestheticsShawn Bible, Beautification
Coordinator at TDOT, testified that zoning, rather than a distinction betwepreonses
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versus off-premises signs, ensures that there are not “billboards blockingutitubeaal

views or hanging over residences.” (ECF No. 334 at PagelD 6640:17-25.)

The State alsprovides no further evidence thhedistinction at issueelateso its
aesthetic interest. The State merely states Billboard Act engendefq recreational travel
by helpingkeep the roads more driver friendly and scén{&ECF No. 336 at PagelD 6725.)
While the Billboard Act as a whole may result in more scenic roads, no evidgabbshes
that the Billboard Act'®n-premses/offpremises distinctiorelatesto the State’s aesthetic

interest.

In practice, the Billboal Act’'s onpremises/offpremises distinction mayndermine
the State’s interests. For example, a small signmviited colors thagays*Knowledge is
Power” off of 240 would require a permit and tag, asampliancewith the six-hundredsixty
(660)-fod restriction Conversely, a large signith loud colors that states “This property is
for sale. Right here. This one. The one this sign is on. Look at this sign. Look at this
property,” would require no permit or tag, and could be plateskr to anther sign and the
roadway The exemptetfor sal€ sign that is bigger, brighter, contains more words, and
close to another sigand roadvould certainly be a distraction and eye-sore under the State’s
evidence. The regulated “Knowledge is Powsgh, on the other hand, would be less of
either Thus, the Billboard Act’'s opremises/oHpremises distinctionndermineshe State’s

articulated interests.

In sum, the State’s aesthetic and traffic safety interests as®e woimpelling as to

justify contentbasedsignrestrictions because they armrelated to the Billboard Act’s on-
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premises/offpremises distinctiorand because, in practice, the Billboard Act’s on

premises/offpremises distinctionndermineshe State’s interests.

Despite findinghatthe State’s interests are not compelling, the Court will assume the
State’s interests are compelling and turn to whether the Billboard Act isuhatedlored to
the State’s compelling interests.

2. The Billboard Act Is Not Narrowly Tailored to the State’s
Compelling Interests

A law regulating speech it narrowly tailoredfiit fails to advance the government’s
interests; the law is also not narrowly tailored if it is either unoleoverinclusive, and is not
the least restrictive means among available, effective alternabezRReed 135 S.Ct. at

2231-32;: Simon & Schuster, Inc. v. Members of New York State Crime Victims Bd., 502

U.S. 105, 121-23 (1991Burson v. Freeman, 504 U.S. 191, 207 (199&hcroft v. Am.

Civil Liberties Union 542 U.S. 656, 666 (2004).

For the reasons stated below, the Court finds that even if the State’s intenests w

compelling, the Billboard Act is not narrowly tailored to achidwese interests

I. Advancing the State’s Compelling Interests

The State argues that the Billbdakct advances all of itsompelling interests. (ECF
No. 336 at PagelD 6732.) The State contehdithe Billboard Act’s restrictions are
fourfold: “location (zoning), spacing, size and lightingltl.Y The State args¢hatthese four

restrictions render the Billboard Act narrowly tailored because

a proliferation of billboard would be detrimental to driver safety[;] . . . would
be a blight on the landscape and mar the .scenic beauty, promoting
recreational travel and promoting tourism[;] . . . cause more distraction . . .
[that] lead to more crashes, and then road congestion][;] . . . negatively impact
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economic development and quality of life . . . [and] negatively itnpae
investment in safety. . . .

(Id. at PagelDs 6733-37.)

The State confuses the issu@ée present issue is whettiee Billboard Act’s
exemption and exception provisioaenarrowly tailored to the State’s compelling interests.
The State’s argunme, however, refers to the Billboard Act generally agltes ona
hypothetical, unproven negative. Without proof, the State contends that without the Billboard
Act therewould be a proliferation of billboards. Assuming a proliferation of signs would
occurwithout the Billboard Act, the State has failed to establish how the provisiongetiss
T.C.A. 88 54-21-103(1}3), 54-21-107(a)(1)2)—advance the State’s compelling interests.
Specifically, the State hasthghown how a distinction between premises and ofpfremises

signs advances aesthetics and traffic safety.

The State attempts to justify the-premises/ofpremises distinction in four ways:
First, the State argues that “[epmemise signs enhance safety by helping drivers locate
relevant businegsand activities.” (Id. at PagelD 6740.) Second, the State contends “[t]he
impact on aesthetics [by garemisea signs] is minimal because the signs are already
integrated with the current land useld.] Third, the State asserts that “[gdnemise signs
are inherently selfegulating . . . [because] whers of businesses do not want to spend
valuable real estate putting up a number of signs — that space is better wiliteddusiness
itself.” (Id. at PagelD 6741.) Fourth, off-premises signs are “designed to draw your attention

away from the road to read the message displayed on the billboard or sign . . . they use
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colorful pictures and other distractions to draw your attention . . . [and thus] [tliveytse

distract, not protect.” |d. at PagelD 6742") The Court addresses each argument in turn.

First, the traffiesafetyevidencehe Statgroffers relatesto distracted driving, andhé
State hasot established that gremisa signs are lesdistracting than ofpremise signs.
The opposite may be true. @remise signs are not subject to permit, tag, and location
restrictions, they may be more distracting than asprdfnises sign Second, there is no
evidentiarysupport for the State’s proposition that premises signs have less of an impact
on aesthetics than offremises signsilf the sign’s content concerns activity on the premises,
the premise owner may make as many signs as he chooses and he may mage them
ostentatious as he chooses. Third, the State’s conclusory assertion that businesdmwner
not want to put up numerous sigaspeculative ankhcksevidentiarysupport. $eeid. at
PagelD 6741.) The assertion would certainly not be true for many firework vénéorsth,
the fundamental purpose of all signs, regardless of content, is “to draw youpattewdy”
from the currentask“to read the message displayed on the billboard or Sigdy"the State’s
logic, this would mean all signs “serve to distract, not protect.” Accorditigh/argument
does nojustify the Billboard Act’'s onpremises/offpremises sign distinctionThe Courtis

unpersuaded that the Billboard Act advances the State’s compelling inteddstdarthe on-

"The State presented these four arguments to support the propositioe BitlbtrardAct is not
underinclusive. The Court finds, however, that these arguments alsaspdaither the Billboard Act's
exemption and exception provisions advance the State’s compelling imterest

8t is common knowledgin the court’s jurisdictiorthat firework vendorsigns are often numeroasd
flashy. SeeFed. R. Evid. 201(b)(1) (“[T]he court may judicially notice a fact thatat subject to reasonable
dispute because it . . . is generally known within the trial court's téattijorisdiction.”); see als&eCF No. 150
at PagelD 213485 (“COURT: You have seen those big signs when you're coming out oafibada where you
have got the signs about fireworkss it in Alabama? MS. JORDAN: Yes, yes. | have sealefinitely seen
those, yes. COURTSsn't that Sign in Tennessee? MS. JORDAN: | believe that it is. | honestlyldow. |
know what you're talking about, | know what you're referrind tn't know whether that's in Tennessee or not,
but it's definitely on424 and is- yeah, there'several of those. There's one in particular that +e3gn

° Shawn Bible, Beautification Coordinator at TDOT, when asked lavgau agree that the purpose of a
billboard sign is to express meaning or content to someone?” testifesd; “eECF No. 334 at PagelD 6657-14
17.)
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premises/ofpremises distinctioactually underminethe State’s articulated interests

practice

The Courttherefore finds the provisions of the Billboard Act at issue do not advance
the State’s compelling interest$he Court need not inquire ther. If the Billboard Act does
not advance the State’s compelling interests, it is not narrowly tailored anis thu
unconstitutional. For completeness, however, the Court will also considénevithe

Billboard Act is overinclusive or underinclusivend the least restrictive means.

ii. Overinclusive

A law regulating speech is overinclusive if it implicates more speech than augcess

advance the government’s interest(s). Simon & Schuster, 50211351-23. For example,

in Simon & Schusterthe law at issue required that an accused or convicted criminal's income

from works describing his crime be deposited in an escrow account and made aatlable t
victims of the crime and the criminal's other creditd82 U.S. at 108The Supreme Qurt

held that the law was a “significantly overinclusive” means of ensuring ittahs are
compensated from the proceedshs crime, and therefore the law was not narrowly tailored.

Id. at 121, 123. Describing the reach of the statute, the Supreme Court stated:

Should a prominent figure write his autobiography at the end of his career, and
include in an early chapter a brief recollection of having stolena nearly
worthless item as a youthful prank, the [government entity] would control his
ertire income from the book for five years, and would make that income
available to all of the author's creditors. . . .

Id. at 123. That is, the statute applied to a wide range of literature that would not enable a

criminal to profit while a victim remaireuncompensatedBecause the law covered far more
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material than necessary to accomplish its goals, the Su@emreheld that the statute was

vastly overinclusive and therefore not narrowly tailorét.

The State argues the Billboard Act is not ovdtisive because it “does not regulate
content.” (ECF No. 336 at PagelD 6737.) The Court disagrees that the Billboard Act does
not regulate content. The Billboard Act is a content-based regulation, as thetmpptitthe
exemption and exception provisions hinges on the sign’s coritesfalso at least arguable
that the Billboard Act is overinclusive. At the center of the State’s interests iggdine t
limit highly distracting signs thainpedetraffic safety andliminishaesthetics. While the
Billboard Act regulates ofpremises signs that are highly distracting, it also regulates off
premises signs that are noghly distracting. For example, an offiremisessign that mimics
the “Hollywood” sign in Los Angeles, California in enormaize'® and is located off an
Interstateregulated by the Billboard Adh Tennessee would be regulated to the same extent
as a small, ofpremisessign located in the same place that stated, “Donate Winter Coats at
the YMCA. Exit 13.” In practice, the Billboard Act is likely overinclusivé&ven assuming

the Billboard Act is not overinclusivlpwever the Court finds it is underinclusive.

iii. Underinclusive

An underinclusive law regulates less speech than necessary to advance the

govenment’s interest(s)Florida Star v. B.J.F., 491 U.S. 524, 540 (1988)Burson 504

U.S., at 207, 112 S.Ct. 1846 (“The First Amendment does not require States to regulate for

problems that do not exist."3ge alsdVagner v. City of Garfield Heights, No. 13-3474, 2017

WL 129034, at *6 (6th Cir. Jan. 13, 2017) (finding that a law limiting the size of political

% pyrsuant to Federal Rule of Evidence 702(b)(2)Ctbert takes judicial notice dfos Angeles
Historic-CulturalMonumentNo. 111 “Hollywood Sign & land underneathHistoric-Cultural Monument List:
City Declared Monuments byldhning Community (Feb. 201,7)
http://preservation.lacity.org/commission/designatedoric-culturakmonuments.
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signs was underinclusive as to the city’s aesthetic and traffic safetysitstebecause the
display of larger, non-political signs would céeract those interests)For the reasons stated
below, the Court finds the Billboard Act is underinclusive, as it regulates leshdpae

necessary to advance the State’s allegealtypelling interests.

The State argudbatthe Billboard Act is notinderinclusive because @memises/off
premises distinctions are content-neutral regulations under Supreme Coedgpteand do
not favor one message over another under Sixth Circuit precedent. (ECF No. 336 at PagelDs

6739-40 (citing Suffolk Outdoor Advertising Co. v. Hulse, 439 U.S. 808 (197&)yo-

Media, Inc. v. City of San Diego, 453 U.S. 490, 508-12 (1981); Members of the City Council

of the City of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 806-07 (10&¢pf

Cincinnati v. Discovery Btwork, Inc, 507 U.S. 410, 425 (1993); Reed v. Town of Gilbert,

135 S.Ct. 2218, 2233 (2015) and Wheeler v. Commissioner of Highways, 822 F.2d 586, 591

(6th Cir. 1987).) The State also sets out the four arguments discussed above: (1) “[o]n-
premise signsréance safety by helping drivers locate relevant businasseactivities”

(ECF No. 336 at PagelD 6740); (2) “[tlhe impact on aesthetics [lpremises signs] is
minimal because the signs are already integrated with the current lanedys€3) “[o]n-
premise signs are inherently sedigulating . . . [because] [o]Jwners of businesses do not want
to spend valuable real estate putting up a number of'sjghst PagelD 6741); and (4) off-
premises signs are “designed to draw your attention away from the road the @aelssage
displayed on the billboard or sign . . . [and thus] [t]hey serve to distract, not protedt (id.
PagelD 6742). For the reasoretetl belowthe Court finds the Billboard Act is
underinclusive, as it regulates less speech than necessary to atieaBtze’compelling

interests.
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The State’s contenteutral argument is baseleatthoughit is possible for amon-
premises/offpremies regulatiomo be content neutral, the Court firttie Billboard Act’son-
premises/offpremises distinction is contelddsedoecause the distinctiamder the Billboard
Act’s provisions hinges on tlegn’s content The State’s remaining arguments tail
sufficiently disprovehat the Billboard Acts underinclusive byegulaing less speech than

necessary to advance the State’s interests.

The Court’s reasoninig the instant casairrorsthe Sixth Circuit'sreasoning in

Wagner v. City of Garfield Hghts, No. 13-3474, 2017 WL 129034, at *6 (6th Cir. Jan. 13,

2017). In Wagner the Sixth CircuiisedReeds analysisto hold that a sign ordinance “that
expressly limits political signs to six square feet, but permits other kinds of tamppans to
betwice that size” was underinclusive, because the city “offer[ed] no rationaléhfor
political signs, as opposed to a signs advertising local businesses, mar shaesityetic
appeal in such a way as to merit an arbitrarily smaller size restrictidnat *6. Similarly, in
the instant case, the State has “offer[ed] no rationale for why [signs dgplagmnpremise-
related content], as opposed to [signs displayingremisea-elated content] mar the
[State’s] aesthetic appeal in such a way as to merit an arbitrary [permit,ddgcation]
restriction.” 1d. As discussed aboythe Billboard Act’'s exemptioand exception provisions
would absolve large, ostentatious renisessigns that are closely placed togetfiem the
permit, tag, and location requiremavttile regulatingsmall, mutedff-premisessigns. See
Part 111.B.1. Moreover the State’s conclusory arguments thapoemises signs “are already
integrated withthe current land use” (ECF No. 336 at PagelD 6740), and that business owners
avoiddisplaying multiple signsd. at PagelD 6741) lack evidentiary support and merit.

Aesthetics ar@ot measured by how relevant the sign’s content is to tipeesmisesactivity.
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One careasilyanticipatea scenario whera business chooses to display many obnoxious
sigrs advertising its activity-e.g, firework vendors.Significantly, the State presents no
evidencethat business owners choose to limit the number of signs on their property.
Therefore, the Court finds that the Billboard Aegulates less speech than necessary t

advance the State’s aesthetiterests.

This finding is supported by the Sixth Circuit Court of Appeal’s holding/agner

In that postReedcase, the CircuiCourt of Appeal$eld that the city “similarly has not
shown that limiting temporary [political] signs is necessary to eliminate threats to traff
safety, but that limiting other types of signs is notd. (quotingReed 135 S. Ct. at 2232.)

The same reasoning is applicable in this case. The State “has not shown hawirigst
permit, tag, and location requirements for signs displayingonemisa-+related content] is
necessary to eliminate threats to traffic safety, but[lHaving the same requirements] for
other types of signs is not.’'l[d. The State’s argument that-pnemises signs “help[] drivers
locate relevant businessand activities” (ECF No. 336 at PagelD 6740) does not establish
why onpremises signs are not subject to permit, tag, and location requirerbetse
requirements would not change the sign’s content, so it would maintain its helpful purpose.
Also, theState’s assertion that gifemises signs are “designed to draw your attention away
from the road to read the message displayed on the billboard or sign . . . [and thus] [t]hey
serve to distract, not protect” (id. at PagelD 6742) is nonsensical, as all signsgmedles
with this purpose. This argument, therefore, does not establish why it is ngtessgulate
off-premises signs and not gnemises sigsito eliminate threats to traffic safetyrhus, the

Billboard Act regulates less speech than necessary to advance the State'satietifirelated

interests.
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For the reasons stated above, the Court finds the Billboard Act is underinclusive, as i

regulates less speech than necessary to advance the &kageldlycompelling interests.

iv. Least Restrictive Means

The Court finds that the provisions at issue are not narrowly tailoeeduse they are
not the least restrictive means by which the State may further its intéréstdess restrictive
alternative would serve the Government's purpibgelegislature must use that
alternative.. . . To do otherwise would be to restrict speech without an adequate justification,

a course the First Amendment does not perntiited States v. Playboy Entm't Grp., Inc.,

529 U.S. 803, 813 (200Qnternalcitations omitted)see alsdMcCullen v. Coakley, 134 S.

Ct. 2518, 2530 (2014Bible Believers v. Wayne Cty., Mich., 805 F.3d 228, 248 (6th Cir.

2015),cert. denied136 S. Ct. 2013 (2016)[T]he challenged regulatiomust be] the least

restrictivemeans among available, effective alternativegshcroft v. Am. Civil Liberties

Union, 542 U.S. 656, 666 (2004).

The Court ordered the parties to brief the issue of least restrictive mear’sNGEC
342.) Thomas positsight alternative means that he argues would advance the State’s
allegedlycompelling interests. (ECF No. 343.) First, Thomas suggests that the Billboard Act
regulate only commercial speecfid. at PagelD 6787.) Second, Thomas proposes a
regulation limiting sign size, regardlessaaintent. kd. at PagelD 6788.) Third, Thomas
suggests a spacing restriction for all signs, regardless of conligiréit PagelD 6789.)
Fourth, Thomas proposes a regulation that would allow property owners to display any sign
on their property, regardless of conterit. &t PagelD 6790.Fifth, Thomas proposes
distinguishing between signs based on whether they are placed on public rights-ofeway o

private property. Id. at PagelD 6790.) Sixth, Thomas posits creating a provisioaltbais
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“non-commercial speedho] be displayed anywhere commercial speech is permitted. at(
PagelD 6791.) Seventh, Thomas suggests requiring all signs, regardless of cob¢ent, to
placed a minimum distance apart from one anothdr) Eighth, Thomas proposes restricting
all signs to specific presentation characteristics, e.g., size, lights,,dolursize, electronic

messageyr moving parts. Ifl. at PagelD 6791.)

In its response, the State contends that none of the alternatives proffered by Thomas
would achieve the State’s interests. (ECF No. 344 at PagelD 6795.) The Courtesgdness

turn, each of the alternatives in conjunction with the State’s responses.

1. Non-Commercial/Commercial Distinction

First, the State contends thiatiting the Billboard Act to only commercial speech
“would be inherently conteriased because it would require a review of the message, no
matter the location, to determine whether it is in facto@mmercial” or commerciapeech
(Id. at PagelD 679Y.Additionally, the State argues, exempting ftmmmercial speech from
regulation would not advance the State’s compelling interests, as it would allow non-
commercial signs tproliferaie. (d. at PagelD 6798.) The State also takes issue with this
propasal becausethie State would have to constantly be on alert and watch the signs because
there will be occasions where sign owners will place commercial messagss signs, but

then change to nooemmercial content if caught, then revert back to commerciad.j (

The Court is unpersuaded by the State’s argument that limiting the Billboard Act to

only commercial speech would render the Billboard Act content based. Altttoagban
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issuelitigated in our sister courts,the Courideclines tdind thatlimiting the Billboard Act
to only commercial speech woutdnstitute aontentbasedegulation Nonetheless, even if
limiting the Billboard Act to commercial speech would render it a cotiitaséd regulation,
its provisions would then be subjectadower level okcrutiny. Under a less burdensome
inquiry, a contentased regulation of commercial speech may be constitutiGmallar

regulations have been found constitutional dReed See, e.q.Geft Outdoor LLC v. Consol.

City of Indianapolis & Cty. of Marion, Indiana, 187 F. Supp. 3d 1002, 1007 (S.D. Ind. 2016)

(finding constitutionahn amendedn{premises/ofpremises distinctiothat applied only to
commercial speegh The State’s contention that a noommercial/commercial distinction
would be more burdensome than the currenpr@mises/ofpremises distinction is invalid.

It is no more burdensome on the State “to constantly be on alert . . . [for when] sign[owners
place[off-premisefmessages on the signs, but then change tpjemisesicontent if

caught, then revert back foff-premises content] (ECF No. 344 at PagelD 6798The
Courtalsofinds that whilea noneommercial/commercial distinction stiltleances the State’s
compelling interests, it mayot do sdo the same extent as the currerdpo@mises/off

premises distinction, which applies to all speech. In short, @momrercial/commercial

distinction may be less effective but not ineffective.

2. Sign Size

Second, the State argues that Thomas “lacks standing to assert an alternative that

would require all signs to conform to the same size restrictions. . . . [Moreaydgtheg size

1 See, e.gRCP Publications Inc. v. City of Chicagdo. 15 C 11398, 2016 WL 4593830, at *3 (N.D.
lll. Sept. 2, 2016) (evaluating regulation that distinguished betwammeocial and nortommercial speech);
CTIA-The Wireless Ass'n v. City of Berkeley, Californie89 F. Supp. 3d 1048, 1061 n.9 (N.D. Cal. 2015)
(“Ironically, the classification of speech between commercial and nonconaisitself a contenbased
distinction. Yet it cannot seriously be contended that such classificagtfiritss afoul of the First
Amendment.”).
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for all signs] would not help Plaintiff because the regulations preclude his sign o izt
sizeitis.” (d. at PagelD 6799.) Both claims are groundlédse State’dirst claim that
Thomas lacks standing to propose an alternative is without merit. Proposingreetiatdo

a challenged provision does not require standiffgpmasneed aly establish standing to
challenge the Billboard Act’s exemption and exception provisions, which héfhafourt

is also unpersuaded by the State’s second ass#réibregulating all signs by size would be
unbeneficial to Thomas. If the Billboard Act's premises/offpremises distinctiowas
replaced with a size restriction, it is possible Thdm&sossroad Ford sign would be exempt
from the permit, tag, and location requiremestslong as its size complied with the

restriction.

The Court finds that a size regulatioatherthan an orpremises/ofjpremises
distinction, would also further the State’s compelling interests. A sizeateguivould apply
to both commercial and naemmercial speech. A size regulation Vabalso allow the State
to further its traffic safety interest. For example, the State could eegjlisigns greater than
four square feet to abide by the Billboard Act’s permit, tag, and location regutem
Although signs smaller than four square feet could “prolifér#tejr size could be less
distracting to drivers than bigger signs. Similarly, a size regulation woulefuhe Stee’s
aesthetic interesbecause the smaller unregulated signs would make far less of a negative
aesthetic impact than their largwunterparts. Furthermore, the Court does not find that a
size regulation would be less effective than the curremremises/ofpremises distinction.
Just as ompremises signs may proliféea so long as their content relates topoemises
activity, so maysignsthatmeet the size restrictiorthus, the Court findthata size

regulation constitutes a less restrictive means of advancing the State’dsnteres
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3. Spacing

Third, the State argues that Thomas’s proposal that all signs be spaced five hundred
(500) feet apart would be too restrictivése€ECF No. 344 at PagelD 6799The State
asserts that the current “spacing requirements [under the Billboard Asg &okows]: 1,000
fee on interstates, 500 feet on primary state routes not on the interstate system, aed 100 f
on primary State routesithin cities.” (Id.) A blanket 500-fobrestriction, the State argues,
would prevent business owners from adequately indicating thgindss’svhereabouts to
drivers and deprive some, but not all, property owners of their right to erect aldigat. (
PagelDs 6800-01.) The Court does not agree with the State’s reasoning, but finds that

Thomas'’s specifi®00{oot restrictionis not an effective, leggstrictive alternative.

A more nuanced spacing restriction, however, may constitute an efféesise,
restrictive alternative. For examptége Billboard Act could be amended to havepacing
scheme that required 2,000 feet on interstates, 1000 feet on primary state routes not on the
interstate gstem, and 200 feet on primarngate routes within cities, along with a provision
that allowed business or premises owners to erect additional signs if thuseveig within
75 feet of an on-premises building. This amendmeauld limit the number of signs that
could distract drivers or negatively impact aesthetics, while allowing bssamels
organizations to display signs on their own property. The Court, therefore, finds that
spacing restriction constitutes aseffective lessrestrictive alternative to the en

premises/ofpremises distinction under the Billboard Act.
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4. Exemption for Property Owners Erecting Signs

Fourth, the State contends that Thomas’s “suggestion to allow property owners to put
up signs on their own property without regard to zoning is the same as no regulation . . . [and]
would do absolutely nothing to prevent proliferation. . 1d” &t PagelD 6801.) The Court
similarly finds that Thomas’s suggestion would fall short of advartiadgtate’s interests.
Property owners would be allowed to place signs of any size, at any distachoé aay
number without regulation, which would undermthe State’s compelling interest$hus,
the Court finds aexempton for property owners is noh&ffective lessrestrictive

alternative.

5. Public/Private Property

Fifth, the State contends that Thomas’s proposal to “treat” all public and private
property spns the “sanieis confusing, unless Thomasekdo subject all signs to the Manual
on Uniform Traffic Control Device§€MUTCD”), T.C.A. § 54-5-108(b). I4. at PagelDs
6801-02.) The State argues, however, that these restrictions would be overincldsae. (
PagelD 6802.) The Court agrees. The MUTCD provisions wegldlate more speech than
necessary to advance the State’s interésts, treating all public and private sighe same
would not serve aslassrestrictive alternative. The Court notes, however, that an ordinance
that exemptednly signsthat complied with MUTCD, while requiring that all other signs
abide by the Billboard Act’'s permit, tag, and location requiremmaiatgbe constitutional See

Ackerley Commc'ns of Massachusetts, Inc. v. City of Cambridge, 88 F.3d 33, @BtCE.

1996).
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6. Permitting Non-Commercial Signs Wherever Commercial
Signs are Permitted

Sixth, he Statepposes Thomas’s proposal that the Billboard Act permit non-
commercial signs wherever commercial signs are permitted, because the Statéstiomten
Billboard Act alreadypermits the erection of natemmercial signs wherever commercial
signsmay beerected (Id. at PagelD 6803.5ixth Circuit precedent supports the State’s

argument._Wheeler v. Comm'r of Highways, Com. of Ky., 822 F.2d 586, 596 (6th Cir. 1987)

(holding that a regulation allowing signs related tgooemises activityneant “[npn-
commercial and commercial messages are permitted anywhere provided that §n activi
relating to the message is conducted on the prer)is@he Court finds, however, thtte
Billboard Act’'s schemealsodraws a line between two types of noncommercial speech
and offpremises messages. “This line has the effect of disadvantaging the cafegory
noncommercial speech that is probably the most highly protected: the expresdeamsdf i

Ackerley Commc'ns of Massachusetts, Inc. v. City of Cambridge, 88 F.3d 33, 37 (1st Cir

1996). But with rare exceptions, the First Amendment does not pgeefitateo value

certain types of noncommercial speech moghlyithan others, particularly when the speech
disfavored includespeech, such gmlitical speechthat is at the core of the First

Amendment's value systerseeid. For example, St. Jude ChildreRssearchospital may
display a sign relating to itsancer research tine annual St. Jude Memphis Marathon, but
may not replace the content of that sign to say, “Vote for Referendum 72: providing housing
to women and children of domestic abuse” or “Remember to Vote.” Further, McDomayds
display itswell-known golden arches, but may not display a sign that states, “Donate to your
local library to promote and strengthen inéy-literacy.” When posed with a similar

scenarie—where an ofpremises Valero sign is changed from “Valel@norsOur Veterans
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Valero.” to “Valera Public corruption. TDOT Com. Schroer and Shawn Bible are Corrupt

Officials”—Shawn Bible, Beautification Coordinator at TDOT, testified:

| don't know the answerl would have to thinkabout that.I'm not sure. You
really need itto connectto the business to be an advertisingalero wants
people to think of them as good Americans and supgberans and they think
that builds businessl wouldn'tthink this would be a message that you could
legitimatelysay would build busines

(Trial Tr., ECF No. 334 at PagelD 6675:16<2dferring to Exhibit 4) Although Valero
Energy Company'’s business is energy, and not veteran services or politisiratche
State’s agents use a sigmgncommercialkcontent to determine if the ctamt concerns on-
premises activity. But even if the business’s name is displayed, alignithgviteethe
content on the sign, the State may still find the content does not conyegroiseselated
activity. Bible testifiedhat onpremises activitylsould “be a message that would could
legitimately say would build business,” appearing to require that the combstgerve a
commercial purpose. Thus, the Court fitlolst adding a provisiothatnoncommercial signs
may be permitted wherever commetaigns are permitted would likelye as restrictive as
the curent Billboard Act provisions, because the constitutional issue here aoseth
distinction between on-premises, ncommercial speech and gffemises, notommercial

speech.

7. Minimum Distance Requirements

Seventh, the State argues that Thomas’s minimum distance requirements fasall sig
fails for the same reasons his 500-fd@tance requirement failedld. at PagelD 6804.Jor
the same reasons discussbdve, the Court findhata distance/spacing requirement does

constitute a lesmestrictive alternative to the garemises/ofpremises distinction.
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8. Restricting Presentation Characteristics

Eighth, the State contends that Thomas “lacks standing to challenge” regulations
pertaining tahe size oother presentation characteristicid. &t PagelD 6804.As discussed
previously, Thomas has standing to challenge the Billboard Actfgemisefoff-premises
distinction. It is unnecessary for Thomas to establish standing for his proposais of |
restrictive means to the goremises/offpremises distinction. The State thagues that,

“even if this Court were to find that the differenteserd presentation regulations were in fact
improper, that would not help Plaintiff because the regulations preclude his siugtteo

what size it is or what it looks like.”ld. at PagelD 6805.) The State, once again, is confused.
Thomas is not challengg size or presentation-related regulations. He aims to propose a less
restrictive alternative to the challengedmemises/offpremises distinctiothat will also

advance the State’s interests. For example, an alternative regulation mey aémns,
regardless of content, to be a particular size, use a particular font (or doses)pfbe limited

to a particular colors, face a particular directionstand at a particular height, etc. The Court
finds thatthereare various content-neutrakgsentatiorrelated regulations that would be less
restrictive than the Billboard Act’s goremises/ofjpremiseglistinction These presentation
related regulations would also advance the State’s interests. Signs coujditer® be

within the driver’'s zone of vision, thus reducing distracted driving. A regulationl ebeb

require that signs be placed and sized in such a mannehasetess of an impact on
aesthetics.The Court, therefore, finds that presentation-related regulations coulduteneiti

effective, less restrictive alternative.
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Having found multiple effective, less restrictive means that would furtherntée'sS
compelling interests, the Court finds the Billboard Act is not the least restrictivesriteea

further the State’allegedlycompelling interests.

In sum,the Court finds that even if the State’s interests were compelling, the Billboard
Act’'s exemption and exception provisions are not narrowly tailored to achievetingase

because they are underinclusive and do not constitute the least restrictive radahkav
V. CONCLUSION

For the reasons stated above, the Court finds the Billboard Act is an unconstjtutiona

contentbased regulationf speech'?

IT IS SO ORDERED, this 31st day of March, 2017.

/s/ Jon P. McCalla
JON P. McCALLA
UNITED STATES DISTRICT COURT JUDGE

12 The Court notes that if it were clear from the face of the statute that the Semegislature would
haveenacted the Billboard Act with the unconstitutionalpremises/ofjpremises distinction omitted, the Court
couldseverthe unconstitutional présions whilethe Billboard Act’s constitutiongdrovisiors stayin effect. See
Thomas v. Schroef 16 F. Supp. 3d 869, 877 (W.D. Tenn. 2015) (quddemphis Planned Parenthqdd/5
F.3d at 466 (quoting State v. Harmon, 882 S.W.2d 352, 355 (Tenn. 1994)Court, however, is unpersuaded
that the Billboard Actas writtenis severablén this manner Seeid.

44



