Askew et al v. City Of Memphis, Tennessee; et al Doc. 295

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

STERLING ASKEW and SYLVIA ASKEW,
Plaintiffs,
VS. No. 14-cv-02080-STA-tmp

CITY OF MEMPHIS, et al.,

Defendants.

N N N N N N N N N

ORDER AFFIRMING MAGIST RATE JUDGE'’S DECISION

Defendant City of Memphisléd a motion to exclude thestmony of Plaintiff's expert,
Garry L. McFadden, on September 24, 2015. (BOF 142.) The motion was referred to the
United States Magistrate Judge for deternmomaton that same date. (ECF No. 144.) On
February 29, 2016, Magistrate JudgeM. Pham issued an ordgranting in part and denying in
part Defendant's motion. (ECF No. 282.) Defamd@ity filed objectons to the Magistrate
Judge’s order on March 4, 2016. (ECF No. 283.) nitfts filed a respons& Defendant City’s
objections on March 18, 2016. (ECF No. 290.) therreasons set forth below, the decision of

the Magistrate Judge A~FIRMED .

! The order of reference noted that failure ioetly assign as error aféet in the Magistrate
Judge’s order would constitute a waiver of tblajection. (ECF No. 144 (citing 28 U.S.C. 8
636(b)(1); Fed. R. Civ. P. 72(a)).) Plaintiffs’ response to Defendayis ©bjections merely

asks the Court to affirm the demn of Magistrate Judge Phamaipliffs have not objected to
the portion of the order partially granting Dediant’'s motion to exclude McFadden’s testimony.
(Resp., ECF No. 290.) Consequently, the Court fihdsPlaintiffs havevaived any objections
to the order.
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Background

Plaintiffs Sterling and Sylvia Askew, therpats of Steven Askew, the decedent, filed
this action pursuant to 42 U.S.&€1983, alleging that Defendant®hated the civil rights of their
deceased son under the Fourth and Fourtedmitendment Rights to the United States
Constitution’ The Magistrate Judge included théldwing background summary in his order;
neither party has objected to Inexitations of the facts.

On the evening of January 17,13) the Memphis Police Department
(“MPD”) received a call concerningolld music coming from an apartment
located at 3193 Tyrol Court in Mgohis, Tennessee. MPD Officers Ned
Aufdenkamp and Matthew Dyess weresghtched to responib the call. For
reasons unknown, the Officers left therdlyCourt location after responding to
the noise complaint and went to adjacent apartment complex, the Windsor
Place Apartments, located at 3197 Royal Knight Cove. From here, the parties’
versions of events diverge drastically.

The City and the Officers (collectivel'Defendants”) allege that while
checking the same general area aroundel Court apartments on the night in
guestion, the Officers saw Steven Ask@assed out behind the wheel of a
running vehicle in the parking lot of the Windsor Place Apartments. When the
Officers approached the vehicle to assehe situationOfficer Aufdenkamp
noticed a handgun in Askew’s lap and notified Officer Dyess. The Officers then
woke Askew up by tapping loudly onshcar window and shouting loud verbal
commands, at which time Askew madentisgestures towards the Officers and
pointed the gun at Officer AufdenkampBoth Officers opened fire on Askew,
which ultimately rsulted in his death.

Plaintiffs allege that on the night question, Askew was asleep in his car
in the parking lot of the Windsor Place #&pments, waiting for his girlfriend who
resides there to return from work.pbh spotting Askew in his vehicle, the
Officers angled their patrol car towards Askew’s car and turned on their overhead
lights to illuminate his vehicle; howevethe Officers never activated any blue
lights, sirens, or other esrgency equipment to get kew’'s attention. Plaintiffs
do not dispute that Askew had a gun in the car (which he was legally permitted to
carry), but assert that he never pointied gun at the Officergnd certainly did
not fire the weapon. Plaintiffs also pbiout that althouglone officer reported
that he saw Askew with a gun in his rigtand, Askew actually had a cigar in his
right hand at the time of the incident. The Officers fired a total of twenty-two

2 (Cmplt., ECF No. 1-2.)



shots that night, hitting Askemultiple times and killing hirf.

Magistrate Judge’s Order

Plaintiffs retained McFadden to provide estpgestimony concerninthe adequacy of the
MPD investigation of Askew’s death, as well 8 adequacy of the MPD'’s training of its
officers generally. Magistrate Judge Pham summarized Defendant City’s arguments that
McFadden’s testimony should be excluded as ¥adlo (1) McFadden is not qualified as an
expert because he has never submitted an expent réestified as anxpert witness in a court
proceeding, or authored any treatises, paparsarticles; (2) he has not conducted studies
concerning the “48-hour rule” and, thesed cannot express an opinion abodt(8) he does not
provide adequate support forshtonclusions, some of whicheaspeculative; (4) some of his
opinions are not relevant and should be excluslErhuse the “segmenting rule” applies; and (5)
some of his opinions are legabreclusions and relate to an iadiual’s state of mind and, as
such, are beyond the scope of acceptable expert testinony.

In making his decision, the Magrate Judge considered théeks and exhibits filed in
support of Defendant’s motion, Plaintiffs’ sgonse to the motion, Defendant’s reply to
Plaintiffs’ response, McFadden’s report andriowlum vitae, McFadden’s testimony at his

deposition, and the applicable law before grapthe motion in part and denying the motion in

% (Mag. J. Ord. at pp. 2-3, ECF No. 282.)

* Magistrate Judge Pham explained thatMiRD has a policy in which homicide detectives
must wait forty-eight hours before obtainingommation from officers involved in a shooting.
(Id.atp.5n.1)

® (Id. at p. 5.)



part’ The Magistrate Judge analyzee Bourt’s “gate-keeping role” und®aubert v. Merrell
Dow Pharmaceuticals, Inc’ and determined as follows.

McFadden’s Qualifications as an Expert

Magistrate Judge Pham rejected Defen@atys challengeo McFadden’s qualifications
as an expert witness. Defendant argued Mafadden is not qualified as an expert because,
prior to this case, he had never been employesh &pert and he hastrauthored any treatises,
papers, or articles. After loolg at the relevant case law, Mstrate Judge Pham determined
that neither the lack of previowxpert witness experience noetfact that a witness has never
published any articles rendersexpert withess’s testimony inadmisk. Instead, “the presence
or absence of such qualifications almost alwasars on the weight that the jury should assign to
the testimony and not on the adnisiity of the testimony itself®

In finding that McFadden is qualified as expert, Magistrate Judge Pham looked at the
entire record, including McFadden’s work ashomicide detective for twenty-one years and
employment as a law enforcement officer fortihthree years; McFaddenturrent work in the
homicide support division, wherke has established best pfiee procedures for homicide
detectives, trained detectives and crime ecéechnicians, and created homicide training

curriculum; and McFadden’s attendance at mame training seminars and his presentations

® (Id. atp. 2.)

" 509 U.S. 579 (1993) (holding that FederaleRof Evidence 702 requisethat trial courts
perform a “gate-keeping role” when considgrthe admissibility of expert testimony).

8 (Mag. J. Ord. at pp. 12-13 (quotiBgnton v. Ford Motor Cat92 F. Supp. 2d 874, 876 (S.D.
Ohio 2007), ECF No. 282.)



relating to homicide investigatioris.

Opinion Reqgarding 48-Hour Rule

In his deposition, McFadden opined that theDViPpolicy that homicide detectives must
wait forty-eight hours before getting informatiowrin officers involved in a shooting hinders the
detectives from properly invegating the incident. He testified that he has attended
investigative schools and seminars all around dbentry as a membeof the International
Homicide Investigators #sociation, that he had never heafthe 48-hour rule before becoming
involved with this case, and thhé does not know of any othpolice departmenthat utilizes
the 48-hour rule in officer-involved shootingsDefendant City arguethat McFadden’s opinion
as to “the efficacy of the 48-hour rule” shoulddtecken because McFadden in not familiar with
studies that discuss this “Rule” andies not conducted any of his own studfes.

Magistrate Judge Pham found that Deferda argument went to the weight of
McFadden’s testimony and not to its admissibibgcause “[e]xperts are allowed to base their
opinions on their personal expernven as McFadden has done héfe.”

Basis for McFadden'’s Opinion

In its motion, Defendant argued that Mémlden has not adequately supported his
opinions and that his opinions are based on spgonland conjectureMagistrate Judge Pham

determined that McFadden had adequately ampd the basis for modiut not all of his

° (Id. at p. 13.)
19" (1d. at p. 14 (citing McFadden Dep. ECF No. 131).)
1 (d. at pp. 14-15.)

12 (1d. at p. 15 (citing<umho Tire Co., Ltd. v. Carmichad26 U.S. 137, 147, 149 (1999).)



conclusions.

Magistrate Judge Pham denied Defendatyt'sCmotion to strike the following portions
of McFadden’s opinion based on McFadden’s detalelysis of the evidence which adequately
explained the basis for his conclusionsdabased on McFadden’s investigating over 800
homicides: the investigation of Askew’s deathsviaadequate because officers did not interview
potential witnesses and individuals who livatl the apartment complex where the incident
occurred until several days later; investigatgicsnot properly follow up on a tip provided by a
witness who said there was another individudlovsaw the entire incident and they did not
attempt to locate the individual; and investiggtofficers never explored the inconsistency
between various officers’ statemefts.Magistrate Judge Pham also allowed the opinion of
McFadden as to Defendant Officer Dyess’arfjtked state” when he fired his weagon.

Magistrate Judge Pham agd with Defendant City thaflcFadden did not provide an
adequate basis for the following opinionghe motivation behind th thoroughness of the
investigation of Askew’s deathlthe reason the officers’ stosiamight have changed; and the
effects of the purported inadedeanvestigation andnadequate training. Magistrate Judge
Pham found that these opinions were speculative and beyond the scope of McFadden’s expertise
and, therefore, should be stricken.

Application of the'Segmenting” Rule

Defendant City argued that the segmegptiule prohibits McFaden from providing any

13 (1d. at pp. 17-18.)
14 (d. atp. 19))

15 (1d. at pp. 20-21.)



expert testimony based on events leading updaittimate use of force by Defendant Officers.
Magistrate Judge Pham agreedhwiespect to Plaintiffs’ excess force claim and determined
that McFadden may not reply on the events thatimed before Defendant Officers’ use of force
when opining about Plaintiffs’ excessive force clatfh.However, Magistrate Judge Pham did
not prohibit McFadden from coikering Defendant Officerstonduct leading up to Askew’s
death in relation to Plaintiffs’ failure to tragtaim because the segmenting rule does not apply to
such claims’

Leqgal Conclusions

Defendants argued that Makgen’'s report contains inampriate legal conclusions.
Specifically, Defendant City objects McFadden’s use of worddtified” in his statement that
“[t]he officers testified that no supervising offidead been critical of their conduct on the night
in question and as the MPD chose not to disepthem for any of tair actions, the MPD has

ratified their conduct...®

Defendant objects to the usd the word “purposely” in the
statement, “I think [the Officers] purposely clgaal their statement after getting the information
from the scene and realizing that the scene eualdiorensic evidence or the ballistic evidence
did not support what they tdirst told Officer Drew.*® And, Defendant objects to the word

“deliberate” in the statements “Discovery Dawents, including the statements and testimony of

Officers Dyess and Aufdenkamp, demonstrated their own unreliable and deliberate conduct

1% (d. at p. 22.)

17 (1d. at p. 24 (“The Sixth Circuit has expressly permitted the use of expert testimony in
establishing failure to train claims.”).)

18 (1d. at p. 25 (citing ECF No. 134).)

19 (1d. (citing ECF No. 131.)



created the high risk aspect this encounter.” (ECF No. 134When asked in his deposition
what he meant by ‘deliberate,” McFadden expdai that he meant ‘it was done on purpose or
purposely done.® Magistrate Judge Pham found thatMddden’s use of theswords in this
context did not constitute improper legal conclusidns.

Defendant City also complained of Madden’s purported testimony that Defendant
Officers “lied.” After reviewng McFadden’s deposition t@®ony, the Magistrate Judge
determined that McFadden had not expressetl am opinion. Instead, in response to defense
counsel’'s questions about who else had reviehisdexpert report and what comments were
made, McFadden replied that his wife hadiewed the report and thought that Defendant
Officers had lied?

Standard of Review

Pursuant to 28 U.S.C. 8 636(lg district court shall appla “clearly erroneous or
contrary to law” standard of review for “nos@ositive” preliminary matters such as motions to
compel® Fed. R. Civ. P. 72(a) states that ariistjudge “shall consier” objections to a
magistrate judge's order on a nondispositive matter and “shall modify or set aside any portion of
the magistrate judge's order found todbearly erroneous otontrary to law.** “The clearly

erroneous standard applies only to factual figdimade by the Magistrate Judge, while legal

20 (1d.)
2L (1d. at p. 26.)
22 (1d. at p. 27.)

23 United States v. Curti@37 F.3d 598, 603 (6th Cir. 2001) (citibmited States v. Raddatz
447 U.S. 667, 673 (1980)%ee als®8 U.S.C. § 636(b)(1)(A).

4 Fed. R. Civ. P. 72(agell v. Int'l Bhd. of Teamsterd 997 WL 103320 *4 (6th Cir. 1997).



conclusions will be reviewed under the more lenient contrary to law starfdardrider the
clearly erroneous standard for findings aictf the Court need only consider whether any
evidence or showing exists to support the Magte Judge's finding dnwhether the finding was
reasonablé® “When examining legal conclusions undee contrary to law standard, the Court
may overturn any conclusions of law which contcadir ignore applicable precepts of law, as
found in the Constitution, stutes, or case precedefit.”

The party filing the objections or appeal frammagistrate judge’s ruling has the burden
of proving that the decish was clearly erroneod®.“Rejection of experttestimony ‘is the
exception, rather than the rulé®”

Objections and Analysis

As previously noted, because Plaintiffs faitedobject to Magistrate Judge Pham’s order
either in their response or i separate filing, the CouAFFIRMS the portion of the order

granting Defendant’s motion to strike the feliag portions of McFadden’s opinion: (1) The

%> E.E.O.C. v. BurlingtoN. & Santa Fe Ry. Cp621 F. Supp.2d 603, 605 (W.D. Tenn. 2009)
(quotation omitted).

26 Tri-Star Airlines, Inc. v. Willis Careen Corp. of Los AngelesF. Supp.2d 835, 839 (W.D.
Tenn. 1999) (citations omitted).

2" Doe v. Aramark Educ. Res., In206 F.R.D. 459, 461 (M.D. Tenn. 2002) (cit®gndee v.
Glaser, 785 F. Supp. 684, 686 (S.D. Ohio 199#jd, 19 F.3d 1432 (6th Cir. 1994) (internal
guotation marks omitted)pee als@2 Am.Jur.2d Federal Courts § 143 (2008) (“A magistrate
judge’s order is contrary to law when it fails tqohpor misapplies relevastatutes, case law, or
rules of procedure”).

8 See Lopez v. Metropolitan GovernmefiNashville and Davidson Coun$46 F. Supp.2d
891, 921 (M.D. Tenn. 20093ee also Marks v. Strubld47 F. Supp.2d 136, 149 (D.N.J. 2004).

29 MAR Oil Co. v. Korpan973 F. Supp.2d 775, 781 (N.D. Ohio 2013) (quoting Fed. R. Evid.
702 Advisory Committee’s Note, 2000 Amendgg also In re Scrap Metal Antitrust Liti§27
F.3d 517, 530 (6th Cir. 2008) (same).



portion of McFadden’s opiniortoncerning the motivation hend the thoroughness of the
investigation of Askew’s deathihe reason the officers’ stosienight have changed, and the
effects of the purported inadequate investimn and inadequate training is hereby
STRICKEN:; * (2) Any opinion or testimony by McFaddehat relies on the events that
occurred before Defendant Officers’ use ofcemwhen opining about Plaintiffs’ excessive force
claim is herebySTRICKEN; (3) Any purported testimony by McFadden that Defendant
Officer’s “lied” is herebySTRICKEN.

Defendant City made timely objections portions of the Magisate Judge’s decision,
and the Court will considerhbse objections on the merits. Defendant contends that the
Magistrate Judge erred in finditigat (1) McFadden is qualified to give arpert testimony; (2)
McFadden is qualified to give awpinion regarding the 48-Hour R (3) there is an adequate
basis for McFadden’s opinions; (4) the segmenting does not apply to Plaintiffs’ failure to

train claim; and (5) McFadden maystdy as to “legal conclusions® The Court finds that

30 gpecifically stricken are the statements thatMPD’s investigation “certainly creates the
appearance that the MPD either does not wadistmover any evidence to contradict the self-
serving stories of the officers that killed Steviskew or they did disaver facts that would
support prosecuting the officers and choseweep those acts under a rug to avoid the
embarrassment of having to prosecute two white officers, one with lengthy history of
misconduct, for the death of an innocent blan with no prior crimial record”; “Memphis
would have had a riot” if the officers involved regorosecuted; “the almn of command simply
provided incomplete and inadeg@adummaries of the evidence that the investigating officers
wanted the chain of command to see as ifnthele investigation wagist an exercise to
exonerate the officers without really trying ta geethe truth”; the method in which witnesses
were interviewed “shows a bias environmenfiaivor of supporting theficer’s actions”; “lack
of training and policy implemeéation was the moving force behind the death of Mr. Askew”;
and the MPD “is sending the message to its atfferers that they woultbe justified in using
deadly force in a situation likeglone at issue in this case.”

31 (Obj. p. 2, ECF No. 283.)
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Defendant City has not met its burden of provingt the Magistrateudige’s order was clearly
erroneous or contrary to law.

McFadden’s Qualifications

Although Defendant City, in its objectiorgrgues generally that McFadden is not
qualified as an expert, Defendant focusesMutadden’s testimony concerning the “48-Hour
Rule.®® The Magistrate Judge prapelooked to the law of the Sixth Circuit in determining
that “[a]n expert may certainlyely on his experience in malg conclusions,” as long as the
expert explains “how that experileads to the conclusion reach&tDefendant contends that
McFadden did not properly exptahow his personal experiencel leo his conclsion that the
MPD’s policy that homicide detectives mustitv@rty-eight hours before getting information
from officers involved in a shooting hindeagproper investigation of the incident.

McFadden explained that wiaig forty-eight hours beformterviewing the officers gives
them time to “get together and match their statements togéth#tdreover, the Rule “gives the
officers a chance to look at theament, look at the evidence and have casual conversations
with each other during the crime scepetside of the apartment and off dufj.” McFadden
explained that these opinions n@eéased on his attendanceratestigative schools and seminars

all around the country as a member of the I@omal Homicide Invegiators Association and

% (d. atp. 3)

¥ (Mag. J. Ord. at p. 16, ECF No. 285 (citifigomas v. City of Chattanoogd98 F.3d 426, 432
(6th Cir. 2005) (internal citation and quotation marks omitted)).)

3 (McFadden Dep. p. 37, ECF No. 131.)

% (1d. at p. 38))

11



his years of experience as a homicide investigdtoMagistrate Judge Pham’s decision that
McFadden’s opinion was based os bixperience as a homicide investigator and was admissible
is not clearly erroneous @ontrary to law.

Basis for McFadden'’s Opinion

In his decision, Magistrate Judge Pham adhefconsidered Defendant’s argument that
McFadden’s opinion that the instgation was inadequate based his review of thirty-nine
other homicide cases investigm by the MPD should be excludldecause those cases did not
involve a failure to investigate ogplaint. Defendant argues that these cases cannot be used to
show a pattern of constitutional violations necessagstablish liability under § 198%3.

As correctly pointed out by Magistratadje Pham, Defendant&sgument goes to the
merits of Plaintiffs’ claims and not to therasibility of McFadden’s testimony. Defendant has
failed to show that the finding allowing this tiesony was clearly erroneows contrary to law.

Application of Segmenting Rule

The Magistrate Judge found that theyreenting rule does not prevent McFadden’s
consideration of Defendant Offirs’ conduct leading up to Askew’s death for Plaintiffs’ failure
to train claim. In excessive and deadly forcases, the Sixth Cintugenerally applies a
“temporally segmented analysis to the possibironeous actionskien by police officers®
Referred to as the “segmenting rule” or “segtivgy approach,” the Sixth Circuit “embrace[s] a

somewhat narrow interpretation of the Supreme Courandate that courts look to the totality

% (1d. at pp. 37-51.)
" (Obj. at p. 5, ECF No. 283.)

3 Chappell v. City of Clevelan®85 F.3d 901, 914 (6th Cir. 2009).

12



of the circumstances in deterriig if excessive force is used” Thus, under the segmenting
rule, a court is to “‘carve up’ the eventsmwnding the challenged fwe action and evaluate
the reasonableness of the force by lookingy catl the moments immediately preceding the
officer’s use of force,” an approach that “appka®n to encounters lasfitvery short periods of
time.”° Defendant City has not cited any authofidr the proposition that the segmenting rule
applies to failure to train claimspad the Court knows of no such authority.

Defendant City also argues that McFadden’'siop does not create an issue as to the
adequacy of Defendant'maining program undeCity of Canton, Ohio v. Harri$® This
argument goes to the merits of Plaintiffsaich and not the admissibility of McFadden’s
testimony. Defendant has not met its burdenhoinsng that this portion of Magistrate Judge
Pham'’s decision is clearly emeous or contrary to law.

Legal Conclusions

Defendant City objects to the Magistratedge’s finding that McFadden’s use of the
terms “ratified,” “deliberately,” and “purposely” aret legal conclusions. It is well-settled that
an expert's opinion must stop short of emhmgcthe “legal terminology” which frames the
ultimate legal conclusion which the jury must re&ch.

In his decision finding that these terms were not improper legal conclusions, the

Magistrate Judge citeHeflin v. Stewart Cnty., Tennesséavhich held that the admission of

39 Claybrook v. Birchwe)l274 F.3d 1098, 1103 (6th Cir. 2001).
0 Greathouse v. Coucl33 Fed.App’x 370, 372 (6th Cir. 2011).
“1 489 U.S. 378 (1989).

2 See Torres v. County of Oaklarb8 F.2d 147, 151 (6th Cir. 1985).

13



expert testimony generally staginhat conduct demonstratedetidberate indifference” was not
error because it “merely emphasized the witreesgew of the seriousness of the defendants’
failures” andHatton v. Spicef* which stated that “[w]hile aexpert may testify as to ultimate
fact issues or use ‘legal’ wasdn a non-legal fashion, an experay not define legal terms or
advise the jury of the law in ¢hcontext of a partical fact situation.” These cases provide
adequate support for the Wiatrate Judge’s reasoniftyAccordingly, the @urt finds that this
portion of the Magistrate Judge’s decision wasclearly erroneous @ontrary to law.
Conclusion
Having reviewed the Magistrate Judge’s ordbe parties’ briefing on appeal, and the

entire record of the proceedings, the Courddé&dhat the Magistrate Judge’s ruling was not
clearly erroneous azontrary to law. Therefore, the deoisiof the Magistrate Judge granting in
part and denying in part Defdant’s motion to strike IBFFIRMED .
IT IS SO ORDERED.

s/ S. Thomas Anderson

STHOMAS ANDERSON

UNITEDSTATESDISTRICT JUDGE

Date: April 25,2016.

3 958 F.2d 709, 715 (6th Cir. 1992).
44 2006 WL 5249850 at *1 (E.D. Ky. July 7, 2006).
%> In its objection, Defendant City mentioogher terms purportedly not discussed by the

Magistrate Judge. (Obj. p. 7, EQlo. 283.) The reasoning BEflin andHattonapplies to these
terms as well as those specified in Magistrate Judge Pham’s order.
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