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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

STERLING ASKEW and SYLVIA ASKEW,
Plaintiffs,

VS. No. 14-cv-02080-STA-tmp

CITY OF MEMPHIS, et al.,

Defendants.

N N N N N N N N N

ORDER AFFIRMING MAGIST RATE JUDGE'’S DECISION

Defendant City of Memphisléd a motion to exclude thestmony of Plaintiff's expert,
Michael A. Knox, on October 20, 2015. (ECF No. 153.) The motion was referred to the United
States Magistrate Judge for determination @t #ame date. (ECF No. 161.) On October 22,
2015, Defendants Officer Ned Aufdenkamp and Officer Matthew Dyess filed a similar motion.
(ECF No. 165.) That motion wassalreferred to the Magistraledge for determination. (ECF
No. 168.) On March 7, 2016, Magiste Judge Tu M. Rim issued an order granting in part and
denying in part Defendants’ motis. (ECF No. 285.) Defenda@ity filed objections to the
Magistrate Judge’s order on March 14, 2016, and amended objections on March 15, 2016. (ECF
Nos. 286, 287.) Plaintiffs filed a responseltefendant City’s objections on March 28, 2016.

(ECF No. 293.) For the reasons set forth Wwelthe decision of the Magistrate Judge is
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AFFIRMED !

Background

Plaintiffs Sterling and Sylvia Askew, therpats of Steven Askew, the decedent, filed
this action pursuant to 42 U.S.&€1983, alleging that Defendant®hated the civil rights of their
deceased son under the Fourth and Fourtedmitendment Rights to the United States
Constitution’ The Magistrate Judge included thédwing background summary in his order;
neither party has objected to nexitations of the facts.

On the evening of January 17,13) the Memphis Police Department
(“MPD”) received a call concerningolld music coming from an apartment
located at 3193 Tyrol Court in Mgohis, Tennessee. MPD Officers Ned
Aufdenkamp and Matthew Dyess weresghtched to responib the call. For
reasons unknown, the Officers left therdlyCourt location after responding to
the noise complaint and went to adjacent apartment complex, the Windsor
Place Apartments, located at 3197 Royal Knight Cove. From here, the parties’
versions of events diverge drastically.

The City and the Officers (collectivel'Defendants”) allege that while
checking the same general area aroundel Court apartments on the night in
guestion, the Officers saw Steven Ask@assed out behind the wheel of a
running vehicle in the parking lot of the Windsor Place Apartments. When the
Officers approached the vehicle to assehe situationOfficer Aufdenkamp
noticed a handgun in Askew’s lap and notified Officer Dyess. The Officers then
woke Askew up by tapping loudly onshcar window and shouting loud verbal
commands, at which time Askew madentisgestures towards the Officers and
pointed the gun at Officer AufdenkampBoth Officers opened fire on Askew,
which ultimately rsulted in his death.

! The orders of reference noted that failurérteely assign as error aféet in the Magistrate

Judge’s order would constitute a waiver of thigjection. (ECF Nos. 161, 168 (citing 28 U.S.C.

8 636(b)(1); Fed. R. Civ. P. 73§J3 Defendant Officers haveot filed objections to the

Magistrate Judge’s order, and Plaintiffs’ respaiesBefendant City’s objections merely asks the
Court to affirm the decision of Magistrate Judge Pham; Plaintiffs have not objected to the portion
of the order partially granting Defendantsbtions to exclude Kox’s testimony. (Resp., ECF

No. 293.) Consequently, the Court finds thatebdant Officers and Pldiffs have waived any
objections to the order.

2 (Cmplt., ECF No. 1-2.)



Plaintiffs allege that on the night question, Askew was asleep in his car
in the parking lot of the Windsor Place &pments, waiting for his girlfriend who
resides there to return from work.pbh spotting Askew in his vehicle, the
Officers angled their patrol car towards Askew’s car and turned on their overhead
lights to illuminate his vehicle; howevethe Officers never activated any blue
lights, sirens, or other esrgency equipment to get ken’'s attention. Plaintiffs
do not dispute that Askew had a gun in the car (which he was legally permitted to
carry), but assert that he never pointied gun at the Officergnd certainly did
not fire the weapon. Plaintiffs also pbiout that althouglone officer reported
that he saw Askew with a gun in his rigtégnd, Askew actually had a cigar in his
right hand at the time of the incident. The Officers fired a total of twenty-two
shots that night, hitting Askemultiple times and killing hinf.

Magistrate Judge’s Order

Plaintiffs retained Knox teeconstruct the scenof Askew’s deattand to analyze the
procedures used by MPD officers before, duriagg after the shooting incident. Magistrate
Judge Pham summarized Defendant City’s argnis that Knox’s testiony should be excluded
as follows: (1) Knox did notansider all possible scenarios r@aching his conclusions, and
thus, his opinion is based on conjecture anecsfation; (2) he does ngroperly explain the
basis for some of his opinion&) some of his opinions are n@levant andtsould be excluded
because the “segmenting rule” applies; (4¢ WGty does not agree with some of Knox’'s
conclusions; (5) Knox has not sufficiently edistied the necessary elements for municipal
liability under 42 U.S.C. § 1983; and (6) somehis opinions are legaonclusions that are
beyond the scope of acceptable expert testirfiony.

Defendant Officers incorporated the argumengle by Defendant City in their motion
and also argued that Knox’s testimony shdodédexcluded because: (1) Knox’s investigation

was deficient, and, as such, wilbt assist the trier of fact; Y2ome of Knox’s conclusions are

% (Mag. J. Ord. at pp. 2-4, ECF No. 285))

* (Id. at pp. 5-6.)



“inaccurate”; (3) Knox’s opinion is based owngecture and speculati; (4) Knox did not
consider distorted perception studies in reaching his opinion,teeegh he authored one such
study himself; (5) Knox’s opiniorrelating to the tactics usedy Defendant Officers is
“completely irrelevant baseupon the existing law under 42.S.C. Section 1983 and the
defense of qualified immunity’and (6) Knox’s opinions that thections of the Officers were
“not objectively reasonable und#re circumstances” and that the@mt of force they utilized
was “excessive” are improper legal conclusidns.

In making his decision, the Marate Judge considered théels and exhibits filed in
support of Defendants’ motions,atitiffs’ responses to the motis, Defendant City’s reply to
Plaintiffs’ response to its motion,ix’s report and curriculum vitdelKnox’s testimony at his
deposition, and the applicable law before grantirgmotions in part and denying the motions in
part’ The Magistrate Judge analyzee Bourt’s “gate-keeping role” und®aubert v. Merrell
Dow Pharmaceuticals, Inc® and determined as follows.

Knox's Investigation

Defendant Officers argued that Knox’s invgation into the case was deficient and the

conclusions based on his investigation will not ststfie trier of fact. Magistrate Judge Pham

®> (Id. at pp. 7-8.)

® Although Defendants have not challenged Kaapalifications, Magitrate Judge Pham
independently determined that Knox was qualifie give an expert opinion on the subject
matter at issue.ld. at pp. 13-14.)

" (1d. at pp. 1-2.)

8 509 U.S. 579 (1993) (holding that FederaleRof Evidence 702 requisehat trial courts
perform a “gate-keeping role” when considgrthe admissibility of expert testimony).



rejected this argument and foutttht “Knox’s investigation was nateficient so as to warrant
the exclusion of his testimonydnd that “Knox’s conclusions bad on his investigation could
be helpful to the jury, and that the Officersatlenges to Knox’s investigation can be addressed
through cross-examinatior.”

Because Defendant Officers did not file objexcs to Magistrate Judge Pham’s order, any
objection to this finding is waivet.

Basis for Knox's Opinion

In their motions, Defendants argued tKabx has not adequately supported his opinions
and that his opinions are bds®n speculation and conjectureMagistrate Judge Pham
determined that Knox had adequately explaithedbasis for all but one of his conclusions.

Defendants specifically pointed to Knox’enclusion that “physical evidence indicated
that Askew could not have pointed his pistokither officer” as lacking in suppdtt.Magistrate
Judge Pham rejected this argument and fouat] thased on Knox’s detailed description and
analysis of the evidence, Knox had adedya®plained the basis for his conclusién.

Defendant City challenged Knox’s opinidhat “[w]hen approaching a person who is
sleeping in a vehicle, it is re@sable and prudent to assume tifattartled or awakened quickly,
the individual’'s immediate peeption of his surroundings might rtme clear. The individual may

not immediately recognize thae has been awakened by police officers but may instead assume

® (Mag. J. Ord. at pp. 2-4, ECF No. 285.)
19 SeeNote 1,supra.
1 (Mag. Judge Ord. at p. 16, ECF No. 285.)

12 (d. atp. 17.)



that he has been approach[ed]smmeone wishing to do him hari?.” Magistrate Judge Pham
acknowledged the merit of DefendaCity’s statement of thdaw that it is “generally
impermissible for an expert to testify aboytaaty’s state of mind” but found that Knox had not
done sd* Instead, Knox had “commented generalbpat the likely reaction of a person who is
awakened or startled while asleep, raifout Askew's reaction specifically>” Therefore,
Defendant’s argument was rejected.

Defendant City also challenged asesplative Knox’s opinion tt “[b]y failing to
adequately investigate an officer-involveibsting, the Memphis Police Department is rubber-
stamping the officers’ conduct asétting precedent for use oéatlly force investigations. The
underlying message to rank-and-fidficers is that any use of deadly force is likely to be
deemed justified as long as the offe@ssert that they were in fedf.”Magistrate Judge Pham
found this challenge to be meritorious and granted Defendant City’s motion as to this particular
testimony’ Plaintiffs have not objeetl to this determination.

Defendant City also argued thatné had no basis for opining that “Officers
Aufdenkamp and Dyess testified that they hanthésiincident in accordance with their training
and that they were told they did a good jolthwegard to this shooting . . . Assuming the

officers’ testimony to be truand accurate, the Memphis Polibepartment failed to train the

13 (1d. (citing ECF No. 145).)
1 (d. at p. 18))

* (d.)

16 (1d. (citing ECF No. 145).)

7 (d. at p. 19.)



officers properly with respect to handling incidents of this nattfreMagistrate Judge Pham
rejected this argument on tlggound that Knox had adequately explained in his report and
deposition the reasons that he believed ttmatraining of the Officers was inadequéte.

Defendant City and Defendant Officers argued that Knox shoulddmnsdered various
alternative possibilitieghat contradicted his conclusions. Because he did not, Defendants
contended that Knox’s opinions abased on conjecture and speculaffbtnMagistrate Judge
Pham found that “Knox’s failure to consider eveemote possible scenario goes to the weight
of his testimony rather than its admissibilify.” Magistrate Judge Pham also found that
Defendants’ disagreement withertain other of Knox’s comgsions did not affect the
admissibility of Knox’s testimony and that tlksagreements were appropriate subjects for
cross-examinatioff

Defendant Officers contended that Knox’s repn ignored relevanscientific studies
such as studies regarding officers’ distortecteptions during shootingicidents, including an
article which Knox authore®. Magistrate Judge Pham accepted Knox's explanation in his

deposition as to why he had not consideredethesticular studies iforming his opinion and

18 (1d. (citing ECF No. 145).)
¥ 1d)

20 (1d. at p. 20.)

2L (d. at p. 21.)

22 (1d. at p. 22.)

2 (d.)



denied this portion of Defendant’s motith.Defendant Officers have waived any objection to
this finding.

Application of the'Segmenting” Rule

Defendant City argued that “whether the cgfis’ approach to the vehicle was reasonable
[] is immaterial as the sequence of eventgaserned by the Segmenting Rule.” Magistrate
Judge Pham agreed with respect to Plaintéégessive force claim and determined that Knox
may not rely on the events that occurred befoegendant Officers’ ues of force when opining
about Plaintiffs’ excessive force clairf® Plaintiffs have not objected to this finding by
Magistrate Judge Pham.

However, Magistrate Judge Pham did pobhibit Knox from considering Defendant
Officers’ conduct leading up to Askew’s deathredation to Plaintiffs’failure to train claim
because the segmenting rule does not apply to such éfims.

Relevancy of Knox's Testimony under § 1983

Defendant City argues that Knox’s testimy is not relevantinder 42 U.S.C. § 1983
because, to establish municipal liability, Plaintiffisist prove deliberatadifference on the part
of Defendant and “[iJn the face of an extemsimvestigation, labeling it as poor and shoddy is
insufficient and does not amount deliberate indifference.” Defelant City also asserts that

Knox makes no reference to a pattef inadequate investigatiomsich is necessary to establish

24 (1d. at p. 24.)
25 (Id. at pp. 24-25.)

26 (1d. at pp. 26-27 (“The Sixth Circuit has expressérmitted the use of expert testimony in
establishing failure to train claims.”)



§ 1983 liability?” Magistrate Judge Pham found thafféelant City’s arguments went to the
underlying merits of the Plaintiffs’ claimand had no bearing on the admissibility of Knox’s
testimony?® For that same reason, Magistratedge Pham rejected Defendant Officers’
argument that Knox’s opinion “relative to thetias utilized by Officers Aufdenkamp and Dyess

is completely irrelevant based upon the existing law under 42 U.S.C. Section 1983 and the
defense of qualified immunity?®

Leqgal Conclusions

Defendants argued that Knox's report @mé inappropriate legal conclusions.
Specifically, Defendant City objects to Knox’s usiethe word “ratified”in his statement that
“[tlhe Memphis Police Department failed tonmhuct a thorough investigation of this shooting
and, by doing so, ratified the officers’ conducitheut regard to the factual circumstances
surrounding the shootind® Magistrate Judge Pham ful that Knox's use of the word
“ratified” in this statement did nainstitute an improper legal conclusion.

Defendant City also complad that Knox’s opinion thabefendant Officers’ tactical
decisions likely “caused or cortttited to this shooting” is “an issue for the jury and not an

appropriate comment by the exp&rtMagistrate JudgBham determined that Knox was merely

27 (1d. at p. 28.)
28 (1d.)
29 (1d.)
% (d. at p. 29.)
3 ad.)

32 (1d. at pp. 29-30.)



opining that Defendant Officergontributed to Askew’s death, wdh is not an improper legal
conclusior®®

Defendant City and Defendant Officers cowmket that Knox’s opinion that “[tlhe use of
deadly force by Officers Aufdenkamp and €3¢ was excessive and was not objectively
reasonable under the circumstances” is inadiibie as an improper legal conclusion, and
Magistrate Judge Pham agreed. Defendantgiomavas granted as to this portion of Knox’s
opinion. Plaintiffs did not filan objection to this finding.

Standard of Review

Pursuant to 28 U.S.C. 8 636(lg district court shall appla “clearly erroneous or
contrary to law” standard of review for “nos@ositive” preliminary matters such as motions to
compel’* Fed. R. Civ. P. 72(a) states that ariistjudge “shall consier” objections to a
magistrate judge's order on a nondispositive matter and “shall modify or set aside any portion of
the magistrate judge's order found todbearly erroneous otontrary to law.>* “The clearly
erroneous standard applies only to factual figdimade by the Magistrate Judge, while legal
conclusions will be reviewed under the more lenient contrary to law starfiardrider the
clearly erroneous standard for findings aictf the Court need only consider whether any

evidence or showing exists to support the Muagte Judge's finding dnwhether the finding was

% (1d. at p. 30.)

3 United States v. Curti237 F.3d 598, 603 (6th Cir. 2001) (citibmited States v. Raddatz
447 U.S. 667, 673 (1980)%ee als®8 U.S.C. § 636(b)(1)(A).

% Fed. R. Civ. P. 72(ajgell v. Int'l Bhd. of Teamsterd 997 WL 103320 *4 (6th Cir. 1997).

% E.E.O.C. v. BurlingtoiN. & Santa Fe Ry. Cp621 F. Supp.2d 603, 605 (W.D. Tenn. 2009)
(quotation omitted).

10



reasonablé’ “When examining legal conclusions undee contrary to law standard, the Court
may overturn any conclusions of law which contcadir ignore applicabl@recepts of law, as
found in the Constitution, atutes, or case precedefit.”

The party filing the objections or appeal frammagistrate judge’s ruling has the burden
of proving that the decish was clearly erroneod®.“Rejection of experttestimony ‘is the
e40”

exception, rather than the rule.

Objections and Analysis

As previously noted, Defendant Officers did fite objections to the Magistrate Judge’s
order. Therefore, the CoulFFIRMS the portion of Magistrate Judddham’s order that denied
Defendant Officers’ motion to strike based on itlegguments that (1) iox’s investigation into
the case was deficient and the conclusions based on his investigation will not assist the trier of
fact; (2) Knox’s opinion ignored levant scientific studies sucks studies regarding officers’
distorted perceptions during shmg incidents, including an tele which Knox authored; (3)

Knox should not be allowed to consider Defemd®fficers’ conduct leading up to Askew’s

37 Tri=Star Airlines, Inc. v. Willis Careen Corp. of Los Angel&sF. Supp.2d 835, 839 (W.D.
Tenn. 1999) (citations omitted).

% Doe v. Aramark Educ. Res., In206 F.R.D. 459, 461 (M.D. Tenn. 2002) (cit@gndee v.
Glaser, 785 F. Supp. 684, 686 (S.D. Ohio 199#jyd, 19 F.3d 1432 (6th Cir. 1994) (internal
guotation marks omitted)pee als@2 Am.Jur.2d Federal Courts § 143 (2008) (“A magistrate
judge’s order is contrary to law when it fails tqogpor misapplies relevastatutes, case law, or
rules of procedure”).

39 See Lopez v. Metropolitan GovernrnefiNashville and Davidson Coun$46 F. Supp.2d
891, 921 (M.D. Tenn. 20093ee also Marks v. Strubld47 F. Supp.2d 136, 149 (D.N.J. 2004).

0 MAR Oil Co. v. Korpan973 F. Supp.2d 775, 781 (N.D. Ohio 2013) (quoting Fed. R. Evid.

702 Advisory Committee’s Note, 2000 Amendge also In re Scrap Metal Antitrust Liti§27
F.3d 517, 530 (6th Cir. 2008) (same).

11



death in relation to Plaintiffs’ failure to tragtaim because the segmenting rule does not apply to
such claims; and (4) Knox’s opinion relative ttee tactics used by Bendant Officers is not
relevant under 42 U.S.C. § 1983 dhd defense of qualified immunity.

Likewise, because Plaintiffsifad to object to Magistrateudge Pham’s order either in
their response or in a separate filing, the CAKFEIRMS the portion of the order granting
Defendants’ motions to strike the following ojns: (1) Knox’s opiniorthat “[b]y failing to
adequately investigate an officer-involveibsting, the Memphis Police Department is rubber-
stamping the officers’ conduct asétting precedent for use odatlly force investigations. The
underlying message to rank-and-fidficers is that any use of deadly force is likely to be
deemed justified as long as the officessext that they were in fear” is heré®ByRICKEN; (2)

Any opinion or testimony by Knoxhat relies on the events that occurred before Defendant
Officers’ use of force when opining aboutalltiffs’ excessive force claim is hereby
STRICKEN; and (3) Knox’s opinion that “[tlhe use afkadly force by Officers Aufdenkamp
and Dyess was excessive and was not objectieelyonable under the circumstances” is hereby
STRICKEN.

Defendant City made timely objections portions of the Magisate Judge’s decision,
and the Court will considerhbse objections on the merits. Defendant contends that the
Magistrate Judge erred in findinigat (1) there is an adequdtasis for Knox’s opinions; (2) the
segmenting rule does not applyRtintiffs’ failure to train clan; and (3) Knox’s opinions are
relevant and admissible under § 398Defendant also contendsittihe Magistrate Judge erred

in not excluding Knox’s “legal conclusion$™ The Court finds that Defendant City has not met

1 (Amd. Obj. p. 2, ECF No. 287.)

12



its burden of proving that the Magjiate Judge’s order was clearly erroneous or contrary to law.

Basis for Knox's Opinion

In his decision, Magistrate Judge Pham adhefconsidered Defendant’s argument that
Knox’s opinion was based on speculation and ednye. The Magistrate Judge rejected
Defendant’s argument that the fdlcat Knox’s report daenot refer to any oside authorities in
support of his opinion that Askewould not have pointed his guneither officer based on the
movement of his body rendered that opinioadmissible. The Magistrate Judge properly
looked to the law of the Sixth uit in determining that “[a]expert may certainly rely on his
experience in making conclusions,” as long as #pee explains “how that experience leads to
the conclusion reached He then pointed out that Knoxdarovided a detailed description of
the physical evidence that formed the basisisfopinion, including the position of Askew’s
body, the location of the gun, and the comxditof his vehicle aér the shooting.

In its objection taothis portion of the Magistrate Judgeorder, Defendant City merely
refers the Court to its memorandum and yefied in support of the motion to strikd. The
Court has no duty under Fed. R. Civ. P. 72(aaxt through pages af memorandum and reply
devoted to a variety of legal issues indar to find support forDefendant’s objections.
Objections are “to be specific in order to foche busy district court’attention on only those
issues that [are] dispositive and contentidlls.” Expecting the Court to comb through

Defendant’s previous filings would relieve feadant of its burden to demonstrate how the

2 (Mag. J. Ord. at p. 16, ECF No. 285 (citiiigomas v. City of Chattanoogd98 F.3d 426, 432
(6th Cir. 2005) (internal citation and quotation marks omitted).)

43 (Exb. to Amd. Obj., ECF No. 287-1.)

* Howard v. Sec'y of Health & Human Sen@32 F.2d 505, 509 (6th Cir. 1991).

13



Magistrate Judge’s rulqnwas clearly erroneows contrary to law.

However, even if the Court were to do 8 finding of the Magisate Judge would still
be upheld. As noted previously, Nlatrate Judge Pham looked at #wvidence in #arecord that
supported Knox’s opinion and thepdigable law before finding thahis particular opinion was
admissible. Defendant has not nitetburden to show that thecision was clearly erroneous or
contrary to law.

Next, Defendant complains of Magistraiedge Pham'’s finding lalwing Knox’s opinion
concerning the reaction of a slegpimdividual if statled or awakenedusidenly. Magistrate
Judge Pham determined that the opinion gdigecancerned the reacin of an unspecified
individual and not thaof Askew. Although Defendant corréctargues that a party’s state of
mind is not within the knowledge of any exp&rtMagistrate Judge Pham was careful to
distinguish between testimony amrning an unspecified inddwal’'s expected reaction and
Askew’s reaction in particular.

In MAR Oil Co,* the Court determined that, evémugh the expert could not make
conclusory statements about a defendant’s hetiade of mind, the expecould “testify that
[Defendant] Brock’s actions aneconsistent with ndustry standards. [The expert] may even
testify thata person with similar experience in Brock’s position would have known the

industry standard and acted accordindfy.”

%> See Johnson v. Bak&009 WL 3486000, *5 (W.D. Ky. 2009JA party’s state of mind,
however, is not within thknowledge of any expert.”)

46 973 F. Supp. 2d at 786.

" 1d. (emphasis added.)

14



The Magistrate Judge’s finding that Knox ynaot opine about Askew’s actual state of
mine (and did not do so) but magstify about the likely reaicin of a person in Askew’s
position, i.e., someone slaeg in a vehicle who iSstartled or awakened quickly,” is not clearly
erroneous or contrary to law.

Admissibility of Knox’s Testimony Under §1983

Defendant City again refers to its previofiings as the basi®f its objection that
Magistrate Judge Pham erredfinding that Knox’s opinion is relevant and admissible under §
1983“8 As noted previously, the Cdunas no obligation to sortribugh Defendant City’s prior
memoranda to find support for its objection. T¥agistrate Judge thoroughly examined this
issue and found that Defendant’s argant went to the merits of &htiffs’ claims and not to the
admissibility of Knox’s testimony. Defendant hisled to show that this finding was clearly
erroneous or contrary to law.

Application of Segmenting Rule

The Magistrate Judge found that tegmenting rule does not prevent Knox's
consideration of Defendant Offirs’ conduct leading up to Askew’s death for Plaintiffs’ failure
to train claim. In excessive and deadly forcases, the Sixth Cintugenerally applies a
“temporally segmented analysis to the possibironeous actionskien by police officers®
Referred to as the “segmenting rule” or “segtivgy approach,” the Sixth Circuit “embrace[s] a

somewhat narrow interpretation of the Supreme Courandate that courts look to the totality

8 (Amd. Obj. pp. 3-4, ECF No. 287.)

49 Chappell v. City of Clevelan®85 F.3d 901, 914 (6th Cir. 2009).
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of the circumstances in deterriig if excessive force is used?” Thus, under the segmenting
rule, a court is to “‘carve up’ the eventsmwnding the challenged fce action and evaluate
the reasonableness of the force by lookingy catl the moments immediately preceding the
officer’s use of force,” an approach that “appka®n to encounters lasfitvery short periods of
time.”™* As noted by Magistrate Judge Pham, Defenityt has not cited any authority for the
proposition that the segmenting rapplies to failure to train @ims, and the Court knows of no
such authority.

Defendant City also argues that Knoxdpinion does not create amssue as to the
adequacy of Defendant'maining program undeCity of Canton, Ohio v. Harri& This
argument relates to the merits of Plaintiffs’ olaand not the admissibility of Knox’s testimony.
Defendant has not met its burden of showingt tthis portion of Magistrate Judge Pham'’s
decision is clearly erroneous or contrary to law.

Legal Conclusions

Defendant City objects to the Magistrakedge’s finding that Knox’s use of the terms
“ratified” and “caused or contributed” are not legahclusions. It is well-settled that an expert’s
opinion must stop short of embragi the “legal terminology” which frames the ultimate legal
conclusion which the jury must reach in the cése.

In his decision finding that these terms were not improper legal conclusions, the

* Claybrook v. Birchwe]l274 F.3d 1098, 1103 (6th Cir. 2001).
>l Greathouse v. Couck33 Fed.App’x 370, 372 (6th Cir. 2011).
®2 489 U.S. 378 (1989).

*3 See Torres v. County of Oaklarith8 F.2d 147, 151 (6th Cir. 1985).
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Magistrate Judge citeHeflin v. Stewart Cnty., Tennesséavhich held that the admission of
expert testimony generally staginhat conduct demonstratedeliberate indifference” was not
error because it “merely emphasized the witreesgew of the seriousness of the defendants’
failures” andHatton v. Spicer® which stated that “[w]hile aexpert may testify as to ultimate
fact issues or use ‘legal’ wasdn a non-legal fashion, an experay not define legal terms or
advise the jury of the law in ¢hcontext of a partical fact situation.” These cases provide
adequate support for thdagistrate Judge’s reasoning. Acaogly, the Court finds that this
portion of the Magistrate Judge’s decision wasclearly erroneous @ontrary to law.
Conclusion
Having reviewed the Magistrate Judge’s ordbe parties’ briefing on appeal, and the

entire record of the proceedings, the Courddé&dhat the Magistrate Judge’s ruling was not
clearly erroneous azontrary to law. Therefore, the deoisiof the Magistrate Judge granting in
part and denying in part Defdants’ motions to strike KFFIRMED .
IT IS SO ORDERED.

s/ S. Thomas Anderson

STHOMAS ANDERSON

UNITEDSTATESDISTRICT JUDGE

Date: April 27,2016.

>4 958 F.2d 709, 715 (6th Cir. 1992).

> 2006 WL 5249850 at *1 (E.D. Ky. July 7, 2006).
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