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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

MAURICE TYREE, )

Plaintiff, ))
V. )) No. 2:14-cv-02114-STA-dkv
OCWEN LOAN SERVICING, et al., ))

Defendants. ))

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Before the Court is the motion for mmary judgment of Defendants Ocwen Loan
Servicing (“Ocwen”) and U.S. Bank Nationakgociation, as trustee for Greenpoint Mortgage
Funding Trust Mortgage Pass-Through CertiBsatSeries 2006-AR7 (“US Bank”), filed on
August 15, 2016. (ECF No. 89.) anitiff Maurice Tyree hasiled a response to the motion
(ECF No. 95) and a motion to strike the motion for summary judgme(ECF No. 96.)
Defendants have filed a reply to the respdngECF No. 99.) For threasons set forth below,
Defendants’ motion fosummary judgment iISRANTED, and Plaintiffs mdon to strike is
DENIED.

Standard of Review

Summary judgment is proper “if the pleadings, depositions, answers to interrogatories,

! The “motion to strike” appears to be amatresponse to Defendants’ motion for summary
judgment.

2 On October 17, 2016, Plaintiff filed a respons®e&dendants’ reply. (ECF No. 100.) Because
the response is both untimely and was filetheut obtaining permission from the Court, the
Court has not considered thikng in making its ruling.
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and admissions on file, together witie affidavits, if any, show #t there is no genuine issue as
to any material fact and théte moving party is entitled to a judgment as a matter of faw.”
When deciding a motion for summary judgment,dbert must review all the evidence and draw
all reasonable inferences favor of the non-movanf. In reviewing a motion for summary
judgment, the Court views the evidence in tigatlimost favorable tthe nonmoving party, and
it “may not make credibility determinations or weigh the eviderce.”

When the motion is supported by documentary proof such as depositions and affidavits,
the nonmoving party may not rest on his pleadingsratiter, must present some “specific facts
showing that there is a genuine issue for trial.These facts must be more than a scintilla of
evidence and must meet thtandard of whether a resmable juror could find by a
preponderance of the evidenthat the nonmoving parig entitled to a verdict. The Court
should ask “whether the evidenpeesents a sufficient disagreaméo require submission to a
jury or whether it is so one-sided thate party must prevail as a matter of l&wThe Court
must enter summary judgment “against a pavtyo fails to make a showing sufficient to
establish the existence of an element essentidatoparty’s case and on which that party will

bear the burden of proof at tridl.”

® Fed. R. Civ. P. 56(c).
* Matsushita Elec. Indus. Co. v. Zenith Radio Co#35 U.S. 574, 587 (1986).
> Laster v. City of Kalamazo@46 F.3d 714, 726 (6th Cir. 2014).

® Celotex Corp. v. Catretd77 U.S. 317, 322 (198@Fastham v. Chesapeake Appalachia,
L.L.C, 754 F.3d 356, 360 (6th Cir. 2014).

" Anderson v. Liberty Lobby, In@77 U.S. 242, 252 (1986).

8 1d. at 251 - 52.



As an initial matter, Plaintiff contends tHaefendants did not file a separate statement of
undisputed facts in supp of their motion asequired by Rule 56.1 of ¢hLocal Rules of this
Court. Local Rule 56.1(a) requires that anytiorofor summary judgment be “accompanied by
a separate, concise statement efrmaterial facts as to whichelmoving party contends there is
no genuine issue for triat® Plaintiff's contentionis in error. Defendantdlid, in fact, file a
separate statement of undisputed facts along with their motion for summary judgment.

Plaintiff also objects to theffadavit from Gina Feezer submattl by Defendants. Plaintiff
contends that Feezer is “not a competentvatriess” because she lacks personal knowledge of
the matters she attests*fo.To the contrary, Freezer's affidavit states that she is a senior loan
analyst for Ocwen and is aware itf policies and proceduré. She testified that Ocwen has
policies in place to make sureathit complies with the Fair Debt Collection Practices Act and

those policies were in place atethime of the relevant everits. The Court finds that, as a

® Celotex 477 U.S. at 322.
19| ocal Rule 56.1 provides, in part, as follows:

(a) Moving Party. In order to assist tGeurt in ascertaining whether there are

any material facts in dispute, any naotifor summary judgment made pursuant to
Fed. R. Civ. P. 56 shall be accompanied by a separate, concise statement of the
material facts as to which the moving gazbntends there is no genuine issue for
trial. Each fact shall be set forthanseparate, numbered paragraph. Each fact
shall be supported by a specific citatioritte record. If the wvant contends that

the opponent of the motion cannot producielence to create a genuine issue of
material fact, the proponent shall affixttee memorandum copies of the precise
portions of the record relied upas evidence of this assertion.....

1 (Defs’ SOF, ECF No. 90.)
12 (PI's Mot. to Strike, 1 10, ECFA\ 96); (PI's Memo., $8, ECF No. 96-1.)
13 (Feezer Aff., 11 1-4, ECF No. 89-10.)

14 (Id)



witness who was involved in the events underlyimg case, Feezer maystdy to the matters
asserted in her affidavit.

Procedural Historyrad Statement of Facts

Plaintiff filed this lawsuit forinjunctive relief to rescind aonjudicial foreclosure of real
property located at 10025 Point Cove, Lakel&tiklby County, Tennessee (“the Property”), and
to enjoin Defendants from evicting him frometfProperty. He asserted‘robo-signing claim”
and a Fair Debt Collection Practices Act (“FDCPA”) cldfimPlaintiff filed his lawsuit in the
Chancery Court for the Thirtieth Judicial Dist at Memphis, Tennessee, and Defendants
removed the action to this Court with jurisiben predicated on diversity of citizenship, 28
U.S.C. § 13327

On June 24, 2014, Plaintiff filed his firamended complaint, which Defendants moved
to dismiss® The motion to dismiss was grantedtasPlaintiff's robo-signing claim but was
denied as to Platiffs FDCPA claim:®

On July 9, 2015, Plaintiff filed a motion rfdeave to amend his complaint a second

time?° That motion was denied on all claims exadetfollowing: (1) the Notice Letter violated

15 See Smith v. Pfizer In@.14 F. Supp. 2d 845, 852 (M.D. Tenn. 2010) (“[A]s a fact witness
who was involved in the events underlying thisegaVicCormick is allowed to testify regarding
her personal involvement in tideug application process and theropns she held at that time.
The defendants point out that her testimanolves her ‘personal kndedge as to what
evidence was considered by tHeA-during the review process.™)

6 (Compl., ECF No. 1-2.)

7 (Notice of Removal, ECF No. 1-2).

18 (1st Am. Compl., ECF No. 30).

19 (Order, pp. 12-13, ECF No. 44.)

20" (Mot. & Memo, ECF Nos. 59, 63.)



the FDCPA by failing to correctly identify the propereditor; (2) the Notice Letter violated the
FDCPA by informing Plaintiff thahe had thirty days from the @aof the letter to dispute the
debt rather than thirty days from the dafereceipt; and (3) Ocweniolated the FDCPA by
failing to respond to Plairffis debt validation requeét. Because the Court has allowed only
those claims to proceed, Defendants are edttbtesummary judgment on any new claims that
Plaintiff has attempted to raige his response to Defendantsbtion for summary judgment on
the ground that they are outside thegse of the second amended complaint.

Defendants have submitted the following statement of facts, and Plaintiff has not pointed
to any evidence in the record to refute these facts.

On September 25, 2006, Plaintiff executed anpssory note (“Note”) payable to the
lender Greenpoint Mortgage Funding, Inc., ia grincipal amount of $860,000. As security for
the Note, on September 25, 2006, Plaintiff executBeed of Trust (“Deed of Trust”) in favor
of Mortgage Electronic Registrations Systeins,. (“MERS”), as nominee for the Lender and
Lender’s successors and assigns. The De@dust granted a lien against the Propétty.

In August 2011, Plaintiff fell behind on his mgaige payments. Plaintiff has not made a
mortgage payment since that datellowing his default, Plaintiff & several letters to his then-
loan servicer requesting information about hanlo Plaintiff has maintained possession and use
of the Property despite not having made a payment for five §fears.

On February 16, 2013, Ocwen became the serat@faintiff’'s loan. Ocwen informed

L (Order, ECF No. 72).

22 plaintiff's response to Defendis’ statement of facts meredgtempts to argue the law and
make new claims or reassert claims alreagdyndised by the Court. (® Memo. ECF No. 96-1.)

3 (Defs’ SOF, {1 1 — 4, ECF No. 90.)

24 (1d.at 74 -5.)



Plaintiff that it would be hisnew loan servicer by letter ddtd-ebruary 7, 2013 (the “Initial
Contact Letter”). On February 16, 2013, Ocwent $daintiff a letter and informed him that the
total amount due as of the date of the letter was $949,187.66 (the “Netie€’). The Notice
Letter identified the creditor dPlaintiff’'s loan as Aurora Loaiservicing. On April 9, 2013,
Ocwen sent Plaintiff a letter imrming him that, due to a cquter error, the Notice Letter
contained an error (“Correction Letter”). The Neticetter incorrectly identified the creditor as
Aurora Loan Services. The Correction Letteiormed Plaintiff that the correct creditor was
U.S. Bank National Associain, as Trustee for Greenpoint Mgage Funding Trust Mortgage
Pass-Through Certificates, Series 2006-AR7. Thberection Letter informed Plaintiff that he
could dispute the validity of the debt withinirty days of the date of the lettét.

In addition, Ocwen sent Plaintiff a letter on February 19, 2013, which enclosed a copy of
his loan pay-off statement (“First Pay-off Statetfigenn response to Plaintiff’'s previous request
to GMAC, the prior servicer of the loan. Wen provided a second pay-off statement (the
“Second Pay-off Statement”) on February 2613. On March 14, 2013, Ocwen responded to
another request from Plaintiff and instructeich to contact foreclosure attorneys McCurdy &
Candler for the most accurate payoff staamfor his account. On April 3, 2013, Ocwen
responded to another request freMaintiff. It enclosed the resnses sent on February 22 and
March 14, 2013. During this time, Riéiff's account remained delinqueft.

Analysis
Congress enacted the FDCPAoarder “to eliminate abusive debt collection practices by

debt collectors, to insure dh those debt collectors whofnan from using abusive debt

% (1d. at 11 6-7.)

% (1d. at 17 7 -11.)



collection practices are not competitively disadvantaged, and to promote consistent State action
to protect consumers agaimdebt collection abuse$” “Congress designed the [FDCPA] to
‘eliminate the recurring problem of debt @itors dunning the wrong @®n or attempting to

collect debts which the consumer has already p&idl.”

As noted above, Plaintiff has three claimesnaining under the FDCPA. Defendants
contend that they are entitled to summary judgment on those claims because the undisputed facts
demonstrate that the misidentification of the smwvwas a bona fide error, Plaintiff suffered no
actual damages as a result of the Notice Letter, and Ocwen responded to Plaintiff's debt
validation requests.

Misidentification of Creditor

Plaintiff contends that Ocwen misidentified reditor of his loan in its Notice Letter in
violation of 15 U.S.C. 8§ 1692(a)Ocwen acknowledges its mistake lagserts that it is entitled
to a bona fide error defense.

The FDCPA provides that, within five daystbg initial communication, a debt collector
shall send written notice to the debtor which ugiels the name of the creditor to whom the debt
is owed” If a mistake is made, the creditor is not liable “if the debt collector shows by a
preponderance of the evidence tha violation was not intemmthal and resulted from a bona

fide error notwithstanding the maintenance afgedures reasonably adapted to avoid any such

27 15 U.S.C. § 1692(e).

8 Fed. Home Loan Mortg. Corp. v. Lam&03 F.3d 504, 508 (6th Cir. 2007) (quot®ganson

v. S. Or. Credit Serv., Ind869 F.2d 1222, 1225 (9th Cir.1988) (quoting S.Rep. No. 95-382, at 4
(1977), reprinted in 1977 U.S.C.C.A.N. 1695, 1699)).

29 15 U.S.C. § 1692g(a)(2).



error.”®® In order to qualify for the bona fide errorfelese, a debt collectanust show that the
violation was an unintentional mistake of fact and the debt collector maintained procedures
reasonably adapted to avoid such an €fror.

In this case, Defendants have presentedeeie of an uninterdnal mistake of fact.
Ocwen sent Plaintiff a letter dfebruary 16, 2013, informing hithat the creditoof his loan
was Aurora Loan Services. However, the cor@editor of Plaintiff's loan was U.S. Bank.
Ocwen sent Plaintiff a follow-up letter on Alp®, 2013, stating that the creditor had been
misidentified as the result of@mputer error and identifying éhcorrect creditor. Thus, once
Ocwen identified the error, it corrected that error.

Additionally, as explained in the affidavit Gfina Feezer, this mistake was not a result of
Ocwen’s policies and procedures. Ocwen has peliaied procedures in place to ensure that it
complies with the FDCPA and that the tmwer receives the correct informatith Plaintiff has
not refuted Defendants’ evidence. Accordinglyw@n is entitled to the bona fide error defense,
and Plaintiff's 15 U.S.C. § 1692g(elnim fails as a matter of law.

Notice Letter Violation

Next, Plaintiff claims that the Notice Letter incorrectly provided that he had thirty days

% 15 U.S.C. § 1692k(c).

31 Seelerman v. Carlisle, McNelligRini, Kramer, & Ulrich, LPA 559 U.S. 572 (2010) (holding
that the bona fide error defenggples only to mistakes of fachd not to mistakes of law and §
1692k(c)’s requirement that debtlieeztors maintain proceduresasonably adapted to avoid any
bona fide errors refers only to measuresgtesi “to avoid errors I clerical or factual
mistakes” and reversinterman v. Carlisle, McNellie, Rini, Kramer & Ulrich LPB38 F.3d

469, 478 (6th Cir. 2008), which held that the bbda error defense applied to a violation
resulting from an attorney’s mistaken leganclusion regarding aRDCPA requirement).

% (Feezer Aff., 11 3-6, ECF No. 89-10.)



from the date of the letter, rather than thitys from receipt, in which to validate the d&biA
plaintiff who brings a claim under this secti entitled to: (1) any actual damage that he
sustained; (2) any additional damages thatbert would award, not to exceed $1,000; and (3)
reasonable attorney’s fe&s Defendants contend that, even if Ocwen violated the FDCPA in the
Notice Letter, they are still entitled to summaguggment because Plaintiff has not suffered any
actual damages and is not entitled to attorney’s fees.

In support of their argument, Defendants pointtbat the foreclosuref Plaintiff's home
was not the result of the letter from Ocwen. tBg time Ocwen became the servicer of the loan
in February 2013, Plaintiff had not made a payhsamce September 2011. Thus, the foreclosure
that ultimately occurred was the result of Plaintiff's failure to make a payment for nearly
eighteen months. In additioas shown by the corresponderstween Plaintiff and Ocwen,
Plaintiff inquired about the validitof his debt after he receivatie Notice Letter. He also
received multiple copies of pay-off statemeintsn February through April 2013. However, he
took no action to cure his default after recegvithese pay-off statements. Accordingly, any
violation of the FDCPA was ntthe cause of the foreclosure.

Defendants additionally argueathPlaintiff’'s claims thahe suffered emotional damages
as a result of Defendants’ conduct are conclusmiy unsupported by thevidence. Plaintiff's
medical records show that he has suffered from depression since 2008, five years before Ocwen

became the servicer of Plaintiff's loandabefore he received the Notice LefterPlaintiff's

% Seel5 U.S.C. § 1692¢(a) (requiring a debt collettoprovide to the debtor “a statement that
unless the consumer, within thirty days after receipt of the notice, disputes the validity of the
debt, or any portion thereof, the debt will Es@med to be valid by the debt collector”).

% 15 U.S.C. § 1692k(a).

% (Med. Rec., ECF No. 92.)



depression, therefore, cannot &ttributed to any conduct by Ocmweand he is not entitled to
damages for that depression. Further, the medicards do not supporhwg of Plaintiff's other
claims for emotional distress.

“Generally, the FDCPA permits recovery attual damages for emotional distre¥s.”
However, a Court “must only award emotionahdaes for actual, serious emotional distress
traceable to proscribedebt collection practices” That is because “debt collection ... is an
inherently stressful experience for the consytnend the FDCPA was tanded to deter only
abusive and unlawful debt collection practit&sConclusory allegations, such as those in the
present case, are not sufficient to supparaward of damages for emotional distr&ss.

An award of attorney’s fees to a prevailipigintiff is not authorized under 15 U.S.C. §
1692k(a)(3) if the plaintiff appeared pro “Ge.Consequently, Plaintiffannot collect attorney’s

fees on this claim even if he prevailed.

% Davis v. Creditors InterchangReceivable Management, LL&85 F. Supp.2d 968, 971 (N.D.
Ohio 2008).

37 1d.
38 d.

3 SeeSantacruz v. Standley & Associatés C, 2011 WL 1043338 at *6 (D. Colo. Mar. 17,
2011).See alsMidland Funding, LLC v. BrenR010 WL 4628593 at *7 (N.D. Ohio Nov. 4,
2010) (finding that the debtor had offered no ewick tying her emotiondistress to the alleged
unlawful conduct of the debt collier; instead, the emotional disssethe debtor “claims to have
suffered appears to have been due to notmage than the embarrassment and inconvenience
which are the natural consequences of debéction....” (internal quotation omitted)).

0 See Strange v. WexI&196 F. Supp. 1117, 1120 (N.D. II.9®) (“The reasoning of cases
denying attorney’s fees topmo se plaintiff under 42 U.S.C. 8 1988—that Congress intended to
enable plaintiffs to employ counsel, rather tlagi an additional eleent of compensation—is
also applicable here.” (citingay v. Ehrler 499 U.S. 432 (1991 howaniec v. Arlington Park
Race Track, Ltd934 F.2d 128 (7th Cir. 1991pemarest v. Manspeaked48 F.2d 655 (10th

Cir. 1991)cert. denied503 U.S. 921 (1992) (denying feespt@ se plaintiff under the Equal
Access to Justice Act))).

10



Because Plaintiff can prove no damages able to Defendants’ conduct and is not
entitled to attorney’s fees, Defendants emétled to judgment as a matter of law.

Debt Validation Requests

Finally, Plaintiff has alleged that he dmbt receive any information from Ocwen that
validated or verified the delm violation of 15 U.S.C. § 1692g(b). When a consumer notifies a
debt collector in writing of a dpute over a debt, asaittiff did, the debt cltector is required to

cease collection of the debor any disputed portiothereof, until the debt
collector obtains verificationf the debt or a copy @& judgment, or the name and
address of the original creditor, and @y of such verification or judgment, or
name and address of the original crediiennailed to the consumer by the debt
collector?*

In Rudek v. Frederick Hanna & Associates, P.C2009 WL 385804 (E.D. Tenn. Feb.
17, 2009), the Court addressed the issue of velned debt collector had complied with the
verification requirements of 8692g, stating in pertinent part:

The Sixth Circuit has not addressed wbanstitutes appropriate verification. But
other courts have held that the vexdfiion provided here—confirmation of the
debt, which is then relayed the debtor—is sufficientChaudhry v. Gallerizzo
174 F.3d 394, 406 (4th Cir. 1999) (“[V]&oation of a debtinvolves nothing
more than the debt collector comfiing in writing that the amount being
demanded is what the creditor is clamgiis owed; the debtollector is not
required to keep detailedds of the alleged debt.”Pucrest v. Alco Collections
931 F. Supp. 459, 462 (M.D. La. 1996) (o debt collector can rely on its
clients' representation and has no dutynttependently investigate claim#yzar

v. Hayter 874 F. Supp. 1314, 1317 (N.D. Fla. 19%ff;d without opinion 66
F.3d 342 (11th Cir. 1995) (The FDCPA a0 not “require a debt collector
independently to investigate the merittiloé debt, except to adoh verification, or
to investigate the aoanting principles of the creditoor to keep detailed files.”);
accordClark v. Capital Credit & Collection Sery460 F.3d 1162, 1174 (9th Cir.
2006); Anderson v. Frederick J. Hanna & Assoc31 F. Supp.2d 1379, 1383
(N.D. Ga. 2005}?

“1 15 U.S.C. § 1692g(b).

42 Rudek 2009 WL 385804 at *2.

11



In Haddad v. Alexander, Zelmanski, Danner & Fioritto, PLLG8 F.3d 777 (6th Cir.
2014), the Sixth Circuit quoted with apprbwhe Fourth Circuit’'s definition irChaudhry v.
Gallerizzq which had been cited lBBudek

[V]erification of a debtmvolves nothing more than the debt collector confirming

in writing that the amount being demandedwhat the creditor is claiming is

owed; the debt collector is not required to keep detailed files of the alleged debt.

See Azar v. Hayteir84 F. Supp. 1314, 1317 (N.D. Flaif'd, 66 F.3d 342 (11th

Cir.1995), cert. denied 516 U.S. 1048 (1996). Consistewith the legislative

history, verification is only intendedo “eliminate the ... problem of debt

collectors dunning the wrongerson or attempting to collect debts which the

consumer has already paid.” S. RBjo. 95-382, at 4 (1977), reprinted in 1977

U.S.C.C.A.N. 1695, 1699. There is no con@gamt obligation to forward copies

of bills or other detailed evidence of the d&bt.

After reviewing other cases, tlitaddadcourt observed that the d®ine for verification, which
“depends on the facts of a particular situation, is information that enables the consumer to
sufficiently dispute the payment obligation.”

In the present case, the record shows Raintiff was provided wh information that
enabled him to sufficiently dispute the pagmh obligation. Ocwen provided multiple loan
verification statements and responded to Plaistiffquests. Ocwen provided Plaintiff with an
itemized payoff statement that provided him witle principal balancenterest owed, escrow
funds due, late fees, and other fees andscostFebruary 18, 2013, and provided him with a

second statement on February 25, 2t¥130cwen again responded Rlaintiff's requests by

letter dated March 14, 2013, instructing him dontact foreclosurattorneys McCurdy &

*3 Haddad 7589 F.3d at 783 (quotir@haudhry 174 F.3d at 406).
4 1d. at 785.

%> (Defs’ Mot. Summ. J., E6 & Ex. 6, ECF Nos. 89-5, 89-6.)

12



Candler for the most accurate payoff statement for his actbun April 3, 2013, Ocwen

responded to another request freaintiff and enclosed thegponses sent on February 22 and
March 14, 2013

Because Ocwen responded to Plaintiff's deddidation request with multiple itemized

statements that provided him with verificatiohthe debt, Defendants are entitled to summary

judgment on Plaintiff's 15 U.S.G8 1692g(b) claim that Ocweniliad to respond to his debt
validations requests.

Conclusion

The undisputed evidence in the record shives there is no genuinssue of material
fact regarding Plaintiffs remaining FDCPAlaims.

Therefore, Defendants’ motion for
summary judgment IGRANTED.

IT 1S SO ORDERED.

s/ S. Thomas Anderson
S.THOMAS ANDERSON

UNITED STATESDISTRICT JUDGE

Date: October 21, 2016.

“® (1d. at Ex. 7, ECF No. 89-7.)

" (ld. at Ex. 9, ECF No. 89-9.)
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