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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

MIKE SETTLE, )
a/k/a MICHAEL COLE, )

Paintiff,

VS. No. 14-cv-2559-JDT-tmp

N N N N N

UNITED STATES POSTAL OFFICE, et. al, )

)
Defendants. )

ORDER DISMISSING CLAIMS,
CERTIFYING APPEAL NOT TAKEN IN GOOD FAITH
AND NOTIFYING PLAINTIFF OF APPELLATE FILING FEE

On July 21, 2014, Plaintiff Mike Settle (“8e”), who is currently an inmate at
Riverbend Prison in Nashville, TN, filed gro se complaint pursuant to 42 U.S.C. § 1983
addressing conditions during higevious incarceration at We$ennessee State Penitentiary
(“WTSP”) in Henning Tennessee and a motion to proaeéorma pauperis (ECF Nos. 1 & 2.)

In an order issued July 22, 2014etRourt granted leave to procedforma pauperisand
assessed the civil filing fee pursuant to thed?rikitigation Reform Act of 1996 (“PLRA"), 28
U.S.C. 8§ 1915(a)-(b). (ECF No. 5.) In arder issued October 31, 3014, the Court granted
Settle’s Motion to Amend. (ECFdV8.) The Clerk shall record the defendants as United States

Postal Service (“USPS”), E. Douglas Varr{&yarney”) and Melvin Ewell (“Ewell”)!

The Clerk is directed to add Defendant®@&uglas Varney and Melvin Ewell who were
added in Settle’s Motion for Leave to File and Amend (ECF No. 6.) which was granted by this
court on October 31, 2014. (ECF No. 8.)
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I. THE COMPLAINT & AMENDED COMPLAINT

Settle’s original complaint addresses hismkiagainst the USPS. Settle alleges that the
USPS “intentionally failed to deliver his mail whiavas returned to him as ‘Return to Sender
Insufficient Address, Unable to Forward.” ¢@pl. 3, ECF No. 1.) Settle contends that the
address was sufficient and the failure to deliver was intentiotth). As a result of the failure to
deliver the mail, Settle alleges he was denied access to the courts violating the First and
Fourteenth Amendments.ld( at 6.) Settle alleges that on July 31, 2014, Defendant Ewell
denied Settle’s request for voluntary admission @adsfer to Western Mental Health Institute
(“WMHI"). (Compl. 2, ECF No. 6.) Sewell alsdleges that Ewell forwarded his request to the
Tennessee Department of Corrections (“TDOC”aassioner Schofield in violation of Settle’s
“right to privacy in medical information.”1d.) Similarly, Settle alleges that in August of 2014,
Defendant Varney denied his request for volunteansfer to “WMHI,” and Varney forwarded a
copy of his request to TDOCommissioner Schofield, which, “Mated right to privacy in
medical information.” I. at 6.)

Settle is asking the court to immediately aga to have court adekses listed and legal
mail screened to ensure it gets mailed to the courts as well as punitive and compensatory
damages against the USPS. (Compl. 9-10), lNOF 1.) Settle eeks compensatory and
punitive damages against Defendants Eaedl Varney. (Compl. 6-7, ECF No. 6.)

Il. ANALYSIS
A. ScreeningandStandard
The Court is required to screen prisoner clamps and to dismiss any complaint, or any

portion thereof, if the complaint—



(2) is frivolous, malicious, or fis to state a claim upon which relief
may be granted; or

(2) seeks monetary relief fromdgfendant who is immune from such
relief.

28 U.S.C. § 1915A(b); see alg8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in tase states a claim on which relief may be
granted, the court applies standards under Federal Rule of Civil Proceduy@)1 2 stated in
Ashcroft v. Igbgl556 U.S. 662, 677-79 (2009), andBall Atlantic Corp. v. Twomb)y650 U.S.
544, 555-57 (2007)Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting all well-
pleaded allegations in the complaint as true Gbert ‘consider[s] the faatl allegations in [the]
complaint to determine if they plausjbsuggest an entitleemt to relief.”” Williams v. Curtin
631 F.3d 380, 383 (6th Cir. 2011) (quotifgpal, 556 U.S. at 681) (alteran in original).
“[P]leadings that . . . are no mattgan conclusions . . . are notidetd to the assumption of truth.
While legal conclusions can provide the framewof a complaint, they must be supported by
factual allegations.” Igbal, 556 U.S. at 679see also Twomhbly550 U.S. at 555 n.3 (“Rule
8(a)(2) still requires a ‘showing,’ rather than aridet assertion, of entitlemieto relief. Without
some factual allegation in the complaint, it is hard to see how a claimant could satisfy the
requirement of providing not onlair notice’ of the nature ofhe claim, but also ‘grounds’ on
which the claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d
at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factuglifrivolous under§8 1915A(b)(1) and
1915(e)(2)(B)(i) is aseparate issue from whether itidao state a @im for relief.

Statutes allowing a compldito be dismissed as ¥olous give “judges not only
the authority to dismiss a claim based on an indisputably meritless legal theory,



but also the unusual power to pierce thié eethe complaint'sactual allegations

and dismiss those claims whose fattiententions are clearly baselesieitzke

490 U.S. at 327, 109 S. Ct. 1827 (intetprg 28 U.S.C. § 1915). Unlike a

dismissal for failure to state a claim, where a judge must accept all factual

allegations as trudgbal, 129 S. Ct. at 1949-50, a juddees not have to accept

“fantastic or delusional” faactl allegations as true in prisoner complaints that are

reviewed for frivolousnessNeitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to less sgyent standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.'Williams 631 F.3d at 383
(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Rro selitigants and prisoners
are not exempt from the requirementdtad Federal Rules of Civil Proceduré/ells v. Brown
891 F.2d 591, 594 (6th Cir. 198%¢ee also Brown v. Matauszaklo. 09-2259, 2011 WL
285251, at *5 (6th CirJan. 31, 2011) (affirming dismissal pfo secomplaint for failure to
comply with “unique pleading requirements” andtistg “a court cannot feate a claim which [a
plaintiff] has not spelled out in his pleading™) (quoti@ark v. Nat'l Travelers Life Ins. Cp.
518 F.2d 1167, 1169 (6th Cir. 1975))téaation in original);Payne v. Sec’y of Treas/3 F.
App’x 836, 837 (6th Cir. 2003) (affirmingua spontelismissal of complaint pursuant to Fed. R.
Civ. P. 8(a)(2) and stating, “[n]eithénis court nor the district court is required to create Payne’s
claim for her”);cf. Pliler v. Ford 542 U.S. 225, 231 (2004) (“Disttijudges have no obligation
to act as counsel or paralegapto selitigants.”); Young Bok Song v. Gipsof23 F. App’x 5086,
510 (6th Cir. 2011) (“[W]e decline to affirmativefgquire courts to ferret out the strongest cause
of action on behalf opro selitigants. Not only would that dy be overly burdensome, it would

transform the courts from neutiaibiters of disputes into advoeatfor a particular party. While

courts are properly chged with protecting the rights ofll who come before it, that



responsibility does not encompaadvising litigants as to whdegal theories they should
pursue.”).
B. § 1983 Claim

Settle filed his ten-page hdwritten complaint, followedby his seven-page handwritten
amended complaint, pursuant to 42 U.S.C. 8§ 198&F Nos. 1 & 6.) Section 1983 provides:

Every person who, under color ofyastatute, ordinace, regulation,

custom, or usage, of any State or Territoryhe District of Columbia, subjects,

or causes to be subjectedyaitizen of the United State&s other person within

the jurisdiction thereof to the depatron of any rights, privileges, or

immunities secured by the Constitution andvig shall be liable to the party

injured in an action at lavguit in equity, or other piper proceeding for redress,

except that in any action brought againatdigial officer for anact or omission

taken in such officer's judicial capacityjunctive relief shall not be granted

unless a declaratory decree was violatedleclaratory relief was unavailable.

For the purposes of this section, any AtiCongress applicable exclusively to

the District of Columbia shall be considdrto be a statute of the District of

Columbia.
To state a claim under 42 U.S&1983, a plaintiff must allege tnelements: (1) a deprivation
of rights secured by the “Constitution and laws” of the United States (2) committed by a
defendant acting under color of state ladickes v. S.H. Kress & C0398 U.S. 144, 150
(1970).

1. DefendantUSPS

The allegations against the USPS fail toestatlaim against a deféant acting under the
color of state law. The USPS is a federal ageridiie United States Government pursuant to 39
U.S.C. 8 101. Neither the United States Government, nor the various federal agencies can be
sued under 8§ 1983 because they do not act under color of staterkwklin v. HendersonNo.
00-4611, 2000 WL 861697, at *1 (6th Cir. Jub@ 2001) ("The federal government and its
officials are not subject tsuit under 42 U.S.C. § 1983.Hiabtemariam v. AdrianNo. 98-3112,

1999 WL 455326, at *2 (6tkir. June 23, 1999)Johnson v. lonia Unite®tates Postal Setv.



Nos. 90-1078, 90-1313, 1990 WL 115930,*at(6th Cir. Aug. 10, 1990)Walber v. United
States Dep’t of Housing & Urban DgWo. 88-1984, 1990 WL 19665, at *2 (6th Cir. Mar. 5,
1990); Nghiem v. U.S. Depf Veterans Affairs4d51 F. Supp.2d 599, 604-05 (S.D.N.Y. 2006);
Rackham v. Department of Veterans AffalMs. Civ.A. 7:03CV005742004 WL 385026, at *1
(W.D. Va. Mar. 1, 2004).

2. Due Process Claim for Reclassifica against Defendants Varney and Ewell

Settle’s claims against Defendants Varney &well are for their refusal to transfer
Settle to a mental health institution. In geneaal,inmate does not have a liberty interest in a
particular security classification or housing assignm@&tim v. Wakinekonad61 U.S. 238, 245
(1983); Meachum v. Fano427 U.S. 215, 224-25 (1976YJontanye v. Hayme&27 U.S. 236,
243 (1976):Moody v. Daggett429 U.S. 78, 88 n.9 (1976Yewell v. Brown981 F.2d 880, 883
(6th Cir. 1992)Beard v. Livesay798 F.2d 874, 876 (6th Cir. 1986).

In Wolff v. McDonnell 418 U.S. 539, 564-71 (1974), thapBeme Court identified the
procedural requirements prison officials must adopt to satisfy due process when depriving a
prisoner of various liberty interestincluding deprivation of sentence credits and confinement to
segregation. InHewitt v. Helms 459 U.S. 460, 472 (1983), the Court limited tWlff
requirements applicable to purely administratinagher than punitive geegation, but broadened
the scope of federal court authority over pnisdministration by recogzing that the mandatory
language of state regulations abafreate liberty interests protectiegl due procesequirements.
Courts were required to consider whether "thpeated use of explicitly mandatory language in
connection with requiring specifgubstantive predicates demamdsonclusion that the State [or
federal government] has creategratected libest interest.” Hewitt, 459 U.S. at 472Sandin v.

Conner 515 U.S. 472, 484-87 (1995), however, rejedtiedvitt, and much of the lower-court



jurisprudence that relied diolff. Without explicitly overrulingHewittitself, Sandinreturned to
the question left open iWwolff, 418 U.S. at 564-71: whether intea have a liberty interest in
freedom from segregation, punitive omadistrative. The Court rejectddewitt's methodology
and concluded that they do not.

The time has come to return to the dwecess principles we believe were
correctly established and appliedWholff and Meachum Following Wolff,

we recognize that States may undertaigr circumstances create liberty
interests which are protected by the Due Process Clause. Sdnatsoof
Pardons v. Allen482 U.S. 369 (1987). But thesmterests willbe generally
limited to freedom from restraint which, while not exceeding the sentence in
such an unexpected manner as to give rise to protection by the Due Process
Clause of its own force, see, e.¥itek[ v. Jones 445 U.S. 480,] 493
[(1980)](transfer to metal hospital), andVashington[ v. Harper494 U.S.
210,] 221-222 [(1990)](involuntary admstration of psychotropic drugs),
nonetheless imposes atypical and significerdship on the inmate in relation

to the ordinary incidents of prison life.

Connerasserts, incorrectly, that any state action taken for a punitive reason
encroaches upon a libertyténest under the Due Pexs Clause even in the
absence of any state regulation. NeitBel v. Wolfish 441 U.S. 520 (1979),
nor Ingraham v. Wright430 U.S. 651 (1977), reque&esuch a rule. . . . We
hold that Conner's discipline in segadgd confinement did not present the
type of atypical,significant deprivation in wich a state might conceivably
create a liberty interest. . . ..

Sandin 515 U.S. at 483-84, 486, 487 (footnotes and some citations omitted).

Sandin thus focuses not on the content r@gulations, but on the "nature of the
deprivation” visited upon the inmateld. at 481. Absent "atypicand significant hardship,” a
change in the conditions ofocfinement does not inflict aognizable injury that merits
constitutional protection, regdess of the motivation of thefficial when making the change.
Id. at 484-86. Thus language in state lawsposon regulations no longer creates a liberty
interest protected by the Due Process Clal&emer-Bey v. Browr62 F.3d 789, 790-91 (6th

Cir. 1995). Rather, when analyzing due proceasnd, federal courts do not look to state laws

or regulations to ascertain whether they create a liberty interest in the imposition of disciplinary



penalties or reclassifications. Neither do tlearts consider the subjective motives of prison
officials. Instead, the courts focus the nature of thdeprivation itself.

After Sandin prisoners may no longer peruse etatatutes and prison regulations
searching for the grail of limited discretion. Instead, a prisoner has a liberty interest only in
"freedom(s] from restraint . . . impos[ing] atgpl and significant hardship on the inmate in
relation to the ordinary mdents of prison life." Id. at 484, 115 S. Ct. at 229@rellana v.

Kyle, 65 F.3d 29, 31 (5th Ci1995). According tdOrellana only deprivations that clearly
impinge on the duration of confinement, will henceforth even possibly qualify for constitutional
"liberty" status.Id. at 31-32.

Defendants' refusals to reclassify Setdo not create any atypical and significant
hardship; he has failed to alletee deprivation of a fierally recognized liberty interest and is
not entitled to any of the proderal protections enunciated Wolff or its progeny. He has no
due process claim for his assignment to a mental institution.

Furthermore, Setttle asserts no claim of hdu® to his assignmeat WTSP. His claims
can best be interpreted as mental anguish. Aaiynelof mental stressnd anguish that are non-
cognizable under 42 U.S.C. § 1997e(e): "[n]détal civil action may be brought by a prisoner
confined in a jail, prign, or other correctiondhcility, for mental oremotional injury suffered
while in custody without a prior showing of physical injury." Settle does not allege any such
harm.

3. Right to Privacy of Medical Information

A plaintiff alleging a violatiorof his right to informational privacy must demonstrate that
“the interest at stake relates to ‘those persaghts that can be deemed fundamental or implicit

in the concept of ordered liberty.Bloch v. Ribar,156 F.3d 673, 684 (6t8ir.1998) (quoting



DeSanti,653 F.2d at 1090). Only afta fundamental right is idéhed should the court proceed

to the next step of the anaisss-the balancing of the governmininterest in disseminating the
information against the individual's inter@stkeeping the information privat&allstrom v. City

of Columbus136 F.3d 1055, 1061 (6th Cir.1998). Applying those standards, the Sixth Circuit
has recognized an informational-privacy met of constitutional dimension in only two
instances: (1) where the release of persam@rmation could lead to bodily harnsee
Kallstrom, 136 F.3d at 1061; and (2) where the information released was of a sexual, personal,
and humiliating naturesee Bloch156 F.3d at 684see also Lamber§17 F.3d at 440 (same).

With respect to disclosure of medical infotioa, the Sixth Circuit stated that it has “not
yet confronted circumstances . . . that, in Mg, are tantamount to a breach of a ‘fundamental
liberty interest’ under the Constitution.Lee, 636 F.3d at 261. lhee,the court considered a
policy requiring city employees to disclose the natof their illness after taking sick leavéd.
at 248. The court upheld the polieyting that it did not “implica the preservation of life and
personal security interests recognizedKallstrom, or the interest in shielding sexuality and
choices about sex, protectedBioch.” Id. at 261. Likewise, Settldoes not allege that the
disclosure of his medical informationlgected him to a risk of harm, asKallstrom, nor does
he allege that the information disclosedsved a sexual or intimate nature, a8inch.

In a case involving prisoner medical information, the Sixth Circuit held that an inmate's
constitutional right to privacy v&anot violated when a prison caetieons officer learned from the
inmate's medical recordsahhe was HIV positive.Doe v. Wigginton21 F.3d 733, 740 (6th
Cir.1994). But see Moore v. Prev@79 F. App'x 425, 428 (6tkir.2010) (distinguishing
Wiggintonand holding that an inmate had a constitdloprivacy interest in guarding against

disclosure of his HIV-positive status to other inmates, subject to legitimate penological interests).



Settle’s complaint that his request for adnaesnto a medical hospital was forwarded to
TDOC Commissioner Schofield does not rise tastitutional claim merely because he would
prefer to keep that information private. Tatsta Fourteenth Amendment claim, he must allege
facts indicating that Defendants' conduct implicaddndamental right. Because the disclosure
of Settle's confidential medical information didt violate the federal constitution, he has failed
to state a claim upon which § 1983 relief can be granted.

[ll. STANDARD FOR LEAVE TO AMEND

The Sixth Circuit has held that a districourt may allow a prisoner to amend his
complaint to avoid gua spontalismissal under the PLRALaFountain v. Harry 716 F.3d 944,
951 (6th Cir. 2013)see alsdBrown v. R.J, No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.

22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some
form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).
Leave to amend is not required where a deficiency cannot be dmedn 2013 WL 646489, at

*1; Gonzalez-Gonzalez v. United Sta@s7 F.3d 31, 37 (1st Cir. 200 T his does not mean, of
course, that eversua spontalismissal entered without prior tice to the plaintiff automatically
must be reversed. If it is crystal clear thia plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{zrayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002)in(“forma pauperisplaintiffs who file complaints
subject to dismissal under Rule 12(b)(6) shaaltkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahaheritless complaint that cannot be salvaged by

amendment comports with due process and doesfnioge the right of access to the courts.”).
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IV. APPEAL ISSUES

Pursuant to 28 U.S.C. 81915(a)(3), the Conuist also consider whether an appeal by
Plaintiff in this case would be taken in good HaitThe good faith standard is an objective one.
Coppedge v. United State269 U.S. 438, 445 (1962). The test for whether an appeal is taken in
good faith is whether the litigant seeks appellatgere of any issue that is not frivolousd. It
would be inconsistent for a digtticourt to determine that aroplaint should be dismissed prior
to service on the Defendants, but has sufficient merit to support an appeaha pauperis
See Williams v. Kullmary22 F.2d 1048, 1050 n.1 (2d Cir. 1983he same considerations that
lead the Court to dismiss this case for failuretade a claim also compel the conclusion that an
appeal would not be taken in good faith.

V. CONCLUSION

The Court DISMISSES Settle’s complaint astibDefendants for failure to state a claim
on which relief can be granted, pursuant2® U.S.C. 88 1915(e)(2)(B)(ii) and 1915A(b(1).
Leave to Amend is DENIED because the deficieniieSettle’s complaintannot be cured. Itis
also CERTIFIED, pursuant to 28 U.S.C. §1915(a)(3t any appeal ithis matter by Plaintiff
would not be taken in good faith.

The Court must also addie the assessment of the $505 Hageefiling fee if Plaintiff
nevertheless appeals the dismissal of this case. A certification that ahiappm taken in good
faith does not affect an indigent prisoner plaintiff's ability to take advantage of the installment
procedures contained in 8§ 1915(ee McGore v. Wriggleswortthi14 F.3d 601, 610-11 (6th
Cir. 1997),partially overruled on other grounds by LaFountaifi6 F.3d at 951McGore sets
out specific procedures for implementing the PLR& U.S.C. § 1915(a)-(b). Therefore, the

Plaintiff is instructed that if he wishes to takévantage of the installment procedures for paying
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the appellate filing fee, he must colypwvith the procedures set outilcGoreand § 1915(a)(2)
by filing an updatedn forma pauperisaffidavit and a cuent, certified copy ohis inmate trust
account for the six months immediately ggding the filing of the notice of appeal.

For analysis under 28 U.S.C. § 1915(g) of fufunegs, if any, by Settle, this is the third
dismissal of one of his cases as frivolous or for failtmestate a claim. This “strike” shall take
effect when judgment is entere@oleman v. Tollefsqri35 S. Ct. 1759, 1763-64 (2015).

The Clerk is directed to prepare a judgment.

IT IS SO ORDERED.

s/James D. Todd

AMESD. TODD
WNITED STATESDISTRICT JUDGE

’See Settle v. Tennessee Dépant of Corrections, et alNo. 11-00567-TWP-hbg (E.D.
Tenn.), which was dismissed for fakuto state a claim on April 18, 201and Cole (a.k.a.
Settle) v. Corrections Corporation of America, et &o. 10-01303_JDT-egb (W.D. Tenn.),
which was dismissed for failure to state a claim on August 26, 2011.
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