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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

PERRYHARPER,
Maintiff,

VS. No. 14-2651-JDT-dkv

N N N N N N

F. TURNER, ET AL., )

Defendants.

N N

ORDER DISMISSING COMPLAINT,
CERTIFYING AN APPEAL WOULD NGO BE TAKEN IN GOOD FAITH,
DENYING LEAVE TO APPEALIN FORMA PAUPERI&AND
NOTIFYING PLAINTIFF OF RESTRICTIONS UNDER 28 U.S.C. § 1915(9)

On July 30, 2014, Plaintiff Perry Harper (“Harper”), who was, at the time, incarcerated at
the Fayette County Detention Cenélail”) in Somerville, Tennessédiled apro secomplaint
pursuant to 42 U.S.C. § 1983 in the U.S. fgstCourt for the District of Columbia,
accompanied by a motion seeking leave to proaeddrma pauperis (ECF Nos. 1 & 2.) On
July 30, 2014, U.S. District Judge Coleen Kollat#lly issued an orddransferring the case to
this district, where venue isquer. (ECF No. 3.) The case svimansferred in accordance with
that order on August 21, 2014. (ECF No. 4.) T®aurt subsequently gnted leave to proceed
in forma pauperisand assessed the civil filing fee purdiutnthe Prison Litigation Reform Act
(“PLRA"), 28 U.S.C. 88 1915(a)-(b) (ECF No. 7.) The Clerk ah record the Defendants as

Jail Administrator F. Turner arldeutenant (“Lt.”) Larry Turner.

! On September 4, 2014, Harper notified the €that he had been released from the
Jail. (ECF No. 8.)
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I. The Complaint

Harper alleges that on July 12, 2014, he and two other inmates came out of their cells at
the same time to check out a book when the book cart was brought around by Defendant Lt.
Turner and Correctional Officer Muwho is not a party to thisction. After a vibal exchange
with one of the other two inmates, Lt. Turnereidtened “[spray] D-Pod the same way he [spray]
C-Pod the week before.” (ECFoNL at 1.) Harper told Lt. Turner to make “sure you [spray] the
right one.” (d.) Lt. Turner then allegedly stated to Harper that “he run the jail and he do what
the fuck he want to. And stateatthe would blow the top of myead off, that it would not be a
fuck thing did to him about it.” 1d.) Harper alleges that he wraegrievance about the threat to
Defendant F. Turner, but novestigation was conductedd.) Harper alleges that the threat has
caused him anxiety, emotional distress, ansbmmia because every time he hears a door
opening, he thinks Lt. Turner is returningh@arm him. He seeks monetary damagéds. af 3.)

[I. Analysis

The Court is required to screen prisoner clamps and to dismiss any complaint, or any

portion thereof, if the complaint—

() is frivolous, malicious, or fis to state a claim upon which relief
may be granted; or

(2) seeks monetary relief fromdefendant who is immune from such
relief.

28 U.S.C. § 1915A(bkee als®8 U.S.C. § 1915(¢)(2)(B).

In assessing whether the complaint in tese states a claim on which relief may be
granted, the court applies the standards undderak Rules of Civil Procedure 12(b)(6), as
stated inAshcroft v. Igbal556 U.S. 662, 677-79 (2009), andBell Atlantic Corp. v. Twombjy

550 U.S. 544, 555-57 (2007Mill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting



all well-pleaded allegations in the complaintra®, the Court ‘consider[s] the factual allegations
in [the] complaint to determine if they pkibly suggest an entitlement to relief.Williams v.
Curtin, 631 F.3d 380, 383 (6th Cir. 2011) (quotiigpal, 556 U.S. at 681) (alteration in
original). “[P]leadings that . . are no more than conclusions . are not entitled to the
assumption of truth. While legal conclusions gmavide the frameworlf a complaint, they
must be supported by factual allegationkybal, 556 U.S. at 67%ee also Twomblp50 U.S. at
555 n.3 (“Rule 8(a)(2) still requires‘showing,’ rather than a biket assertion, aéntitiement to
relief. Without some factual atiation in the complaint, it is hard to see how a claimant could
satisfy the requirement of providj not only ‘fair notice’ of thenature of the claim, but also
‘grounds’ on which the claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d
at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factually frivolous under 88 1915A(b)(1) and

1915(e)(2)(B)(i) is aeparate issue from whether itidao state a @im for relief.

Statutes allowing a compldito be dismissed as ¥olous give “judges not only

the authority to dismiss a claim based on an indisputably meritless legal theory,

but also the unusual power to pierce thié @ethe complaint'sactual allegations

and dismiss those claims whose fattiantentions are clearly baseles§\&itzke

490 U.S. at 327, 109 S. Ct. 1827 (intetprg 28 U.S.C. § 1915). Unlike a

dismissal for failure to state a claim, where a judge must accept all factual

allegations as trudgbal, 129 S. Ct. at 1949-50, a juddees not have to accept

“fantastic or delusional” factl allegations as true in prisoner complaints that are

reviewed for frivolousness\eitzke 490 U.S. at 327-28, 109 S. Ct. 1827.
Id. at 471.

“Pro secomplaints are to be held ‘to less strént standards than formal pleadings

drafted by lawyers,” and should tleéore be liberally construed.'Williams 631 F.3d at 383

(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Pro selitigants and prisoners



are not exempt from the requirementdtad Federal Rules of Civil Proceduré/ells v. Brown
891 F.2d 591, 594 (6th Cir. 198%¢ee also Brown v. Matauszaklo. 09-2259, 2011 WL
285251, at *5 (6th CirJan. 31, 2011) (affirming dismissal pfo secomplaint for failure to
comply with “unique pleading requirements” andtistg “a court cannot feate a claim which [a
plaintiff] has not spelled out in his pleading™) (quoti@ark v. Nat'l Travelers Life Ins. Cp.
518 F.2d 1167, 1169 (6th Cir. 1975))téaation in original);Payne v. Sec’y of Treas/3 F.
App’x 836, 837 (6th Cir. 2003) (affirmingua spontelismissal of complaint pursuant to Fed. R.
Civ. P. 8(a)(2) and stating, “[n]eithénis court nor the district court is required to create Payne’s
claim for her”);cf. Pliler v. Ford 542 U.S. 225, 231 (2004) (“Disttijudges have no obligation
to act as counsel or paralegapto selitigants.”); Young Bok Song v. Gipsot23 F. App’x 506,
510 (6th Cir. 2011) (“[W]e decline to affirmativefgquire courts to ferret out the strongest cause
of action on behalf gbro selitigants. Not only would that dy be overly burdensome, it would
transform the courts from neutiaibiters of disputes into advoeatfor a particular party. While
courts are properly chged with protecting the rights ofll who come before it, that
responsibility does not encompaadvising litigants as to whdegal theories they should
pursue.”).

Harper filed his hand-written complaipursuant to 42 U.S.C. § 1983. Section 1983
provides:

Every person who, under color afhy statute, ordinance, regulation,

custom, or usage, of any State or Territorythe District of Columbia, subjects,

or causes to be subjectedyecitizen of the United States or other person within

the jurisdiction thereof to the deprivation of any rights, privileges, or immunities

secured by the Constituticand laws, shall be liable to the party injured in an

action at law, suit in equity, or other proper proceeding for redress, except that in

any action brought against a judicial offider an act or omission taken in such

officer's judicial capacity, injunctive relief shall not be granted unless a

declaratory decree was violated or @eatory relief was unavailable. For the
purposes of this section, any Act obrigress applicable exclusively to the



District of Columbia shall be considerédd be a statute of the District of
Columbia.

To state a claim under 42 U.S&1983, a plaintiff must allege tnelements: (1) a deprivation

of rights secured by the “Constitution and laws” of the United States (2) committed by a
defendant acting under color of state ladickes v. S.H. Kress & Co398 U.S. 144, 150
(1970).

Harper’'s claims regarding the alleged #irenade by Lt. Turner are claims alleging
verbal abuse. For a convicted prisoner, stlaims arise under the Eighth Amendment, which
prohibits cruel and unusual punishmeng&ee generally Wilson v. Seit&01 U.S. 294 (1991).

In the case of a pretrial detainee, “the ‘craetl unusual punishment’ proscription of the Eighth
Amendment to the Constitution does not apply,” because “as a pre-trial detainee [the plaintiff is]
not being ‘punished,”Cuoco v. Moritsugu222 F.3d 99, 106 (2d Cir. 2000). Instead, a person
detained prior to conviction reiges protection agaibhgmnistreatment at & hands of prison
officials under the Due Process Clause of tbarteenth Amendment if held in state custody.
Liscio v. Warren901 F.2d 274, 275-76 (2d Cir.199@aiozzo v. Koremarb81 F.3d 63, 69 (2d

Cir. 2009). However, even if Harper was a pettdetainee during the events at issue, the court
will analyze his claims under Eighth Amendmaeprinciples because the rights of pretrial
detainees are equivalent tm$e of convicted prisonersthompson v. Cnty. of Medina9 f.3d

238, 242 (6th Cir. 1994) (citingoberts v. City of Trqy773 F.2d 720, 723 (6th Cir. 1985).

20n June 22, 2015, the Supreme Court heldjmgsley v. Hendricksqri35 S. Ct. 2466
(2015), that excessive force ata brought by pre-trial detaineesist be analyzed under a
standard of objective reasonables)agjecting a subjective stamddhat takes into account a
defendant’s state of mindd. at 2472-73. It is unclear whetharto what extent the holding in
Kingsleymay affect the deliberate indifference staddar other types of claims concerning an
inmate’s health or safety, which the Sixth Circuit applies to both pre-trial detainees and
convicted prisonersSee Morabito v. Holmes-- F. App’x ---, 2015 WL 5920204, at *4-*5 (6th
Cir. 2015) (applying, even after the decisiorKingsley the objective reasohkeness standard
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An Eighth Amendment claim consists bbth objective and subjective components.
Farmer v. Brennan511 U.S. 825, 834 (1994iudson v. McMillian 503 U.S. 1, 8 (1992);
Wilson 501 U.S. at 298Williams v. Curtin 631 F.3d at 383Vlingus v. Butler 591 F.3d 474,
479-80 (6th Cir. 2010). The objeaticomponent requirdbat the deprivatin be “sufficiently
serious.” Farmer, 511 U.S. at 8344udson 503 U.S. at 8WVilson 501 U.S. at 298.

To satisfy the objective compameof an Eighth Amendment claim, a prisoner must show
that he “is incarcerated under conditions pgsa substantial risk of serious harnkarmer, 511
U.S. at 834see also Miller v. Calhoun Cnfy408 F.3d 803, 812 (6th C2005), or that he has
been deprived of the “minimal civilized measure of life’s necessiti®¥jlson 501 U.S. at 298
(quotingRhodes v. Chapmad52 U.S. 337, 347 (19813ee also Hadix v. JohnsoB867 F.3d
513, 525 (6th Cir. 2004). The Constitution “does not mandate comfortable prisdigsbon
501 U.S. at 298 (quotinghodes452 U.S. at 349). “[R]outine dismfort ‘is part of the penalty
that criminal offenders pay for their offenses against societyitidlson 503 U.S. at 9 (quoting
Rhodes452 U.S. at 347). Thus, “extreme deprivations are required to make out a conditions-of-
confinement claim.”ld.

Defendant Lt. Turner's alleged threats dot satisfy the objective component of an
Eighth Amendment claimSee, e.g., Pasley v. ConerB45 F. App’x 981, 984 (6th Cir. 2009);
Jones Bey v. Johnspo@48 F. App’x 675, 677-78 (6th Cir. 2007) (no Eighth Amendment claim
for prison guard’s “use of racialsk and other derogatory languageVijler v. Wertanen 109
F. App’x 64, 65 (6th Cir. 2004) (a guard’s verlateat to sexually assi@an inmate “was not

punishment that violated [theiponer’s] constitutional rights”}YJohnson v. Unknown Dellatifa

to pretrial detainee’s excessifgce claims and the deliberate ifidrence standard to denial of
medical care claim). Absentrther guidance, the Court widbntinue to apply the two-prong
deliberate indifference analysis to claims conoey a pretrial detainéehealth and safety.
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357 F.3d 539, 546 (6th Cir. 2004) (“harassment and verbal abuse . . . do not constitute the type of
infliction of pain that th&eighth Amendment prohibits”Johnson v. Moore7 F. App’x 382, 384
(6th Cir. 2001) (“Allegéions of verbal harassment and verbal abuse by prison officials toward an
inmate do not constitute punishment withire tneaning of the Eighth Amendment. Nor do
allegations of verbal harassment rise to theell@f unnecessary and wanton infliction of pain
proscribed by the Eighth Amendment.” (citation omitted)ens v. JohnserNo. 99-2094,
2000 WL 876766, at *2 (6th Cir. June 23, 2000) (“Tleeasional or sporadic use of racial slurs,
although unprofessional and reprehensible, doesis®to a level of constitutional magnitude.
The petty exchanges of insults between a prisoner and guard do not amount to constitutional
torts.” (citation omitted));lvey v. Wilson 832 F.2d 950, 955 (6th Cir. 1987) (per curiam)
(holding that verbal abuse or harassmdaés not constitute punishment under the Eighth
Amendment);Miles v. TchrozynskiNo. 2:09-CV-11192, 2009 WRB60510, at *1 (E.D. Mich.
Apr. 7, 2009) (“Even verbal threats by a correctioffer to assault an inmate do not violate an
inmate’s Eighth Amendment rights. Verbal gats and abuse made in retaliation for filing
grievances are likewise not actionable.” (citation omitted)). Thus, Harper has no cause of action
for threats made by Defendant Lt. Turner.

Harper also has no cause of action againgmaant F. Turner for failing to investigate
or take remedial measures to the extent he aveare of Harper's grievances or complaints.
Although failure to investigate may give rise to § 1983 supervisory liabdig Walker v.
Norris, 917 F.2d 1449, 1457 (6th Cir. 1990) avidrchese v. Lucas¥58 F.2d 181, 188 (6th Cir.
1985), the reasoning Walkerand the analysis in its progeny tedlht evidence o& “failure to

investigate” can establishumicipal liability only. InDyer v. Casey1995 WL 712765, at *2



(6th Cir. 1995), the Court statéloht “the theory underlying theseses is that thenunicipality’s
failure to investigate or diggdine amounts to a ‘ratificatiorof the officer’'s conduct.”

InWalker, the Sixth Circuit distinguishearchesebecause the Court “imposed the
broad investigative responsibilities outlined Marchese upon the Sheriff in his official
capacity,”"Walker, 917 F.2d at 1457, and “in that capaclig,had a duty to both know and act,”
id. (quotingMarchese 758 F.2d at 188). In 1998, the Siflrcuit affirmed the dismissal of a
claim of supervisory liability based dhe “failure to investigate” stating:

Young’s claim against defendants McAninahd Goff is based solely on their
alleged failure to investigate defemlaWard’'s behavior towards Young.
Although Young stated that defendantsMach and Goff had knowledge of his
allegations against defendant Ward, this is insufficient to meet the standard that
they either condoned, encouragediowingly acquiesced in the misconduct.
Young v. Ward1998 WL 384564 *1 (6th Cir. 1998). Hargeas no claim against Defendant F.
Turner for failing to take corrective or instggative action in rggonse to his grievance.
For all of the foregoing reasons, Harper’'s complaint is subject to dismissal in its entirety
for failure to state a claim on which relief may be granted.
lll. Standard for Leave to Amend

The Sixth Circuit has held that a districourt may allow a prisoner to amend his
complaint to avoid gua spontalismissal under the PLRALaFountain v. Harry 716 F.3d 944,
951 (6th Cir. 2013)see alsdBrown v. R.l, No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.
22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some
form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).
Leave to amend is not required where a deficiency cannot be d@rean 2013 WL 646489, at

*1; Gonzalez-Gonzalez v. United Sta@s7 F.3d 31, 37 (1st Cir. 200 T his does not mean, of

course, that eversua spontalismissal entered without prior tice to the plaintiff automatically



must be reversed. If it is crystal clear thia plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{Grayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002)n(“forma pauperisplaintiffs who file complaints
subject to dismissal under Rule 12(b)(6) shaalkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahaoheritless complaint that cannot be salvaged by
amendment comports with due process and doeminimige the right of access to the courts.”).
In this case, because the deficiencies in H&pmmplaint cannot be cured, leave to amend is
not warranted.

IV. Conclusion

The Court DISMISSES Harper’'s complaint for failure to state a claim on which relief can
be granted, pursuant to 28 U.S.C. 88 1915(e)jR){Band 1915A(b(1). Leave to amend is
DENIED because the deficienciesHiarper’'s complaint cannot be cured.

The Court must also consider whether Hagbteruld be allowed to appeal this decision
forma pauperisshould he seek to do so. A non-prisoner desiring to proceed on apfoeata
pauperis must obtain pauper status under Fed&uale of Appellate Procedure 24(a)See
Callihan v. Schneiderl78 F.3d 800, 803-04 (6th Cir. 199%lowever, Rule 24(a)(3) provides
that if a party was permitted to procemdforma pauperisin the district court, he may also
proceed on appeah forma pauperiswithout further authorization unless the district court
“certifies that the appeal is nokin in good faith or finds that the party is not otherwise entitled
to proceed in forma pauperis.If the district court denies paer status, the party may file a

motion to proceeth forma pauperisn the Court of Appeals. Fed. R. App. P. 24(a)(4)-(5).



The good faith standard is an objective o@ppedge v. United State369 U.S. 438,
445 (1962). The test for whether an appeal is taken in good faith is whether the litigant seeks
appellate review of any issue that is not frivoloud. It would be inconsistent for a district
court to determine that a complaint should b®assed prior to service on the Defendants, but
has sufficient merit to support an appeaforma pauperis See Williams v. Kullmarv22 F.2d
1048, 1050 n.1 (2d Cir. 1983). The saooasiderations that lead ti@ourt to dismiss this case
for failure to state a claim also compel the dosion that an appeal witd not be taken in good
faith.

It is CERTIFIED, pursuant to Federal RuleAgpellate Procedure 24), that any appeal
in this matter by Harper ould not be taken in goddith. Leave to appeah forma pauperiss,
therefore, DENIED. Accordingly, if Harper fdea notice of appeal, he must also pay the full
$505 appellate filing fee or fila motion for leave to appesl forma pauperisand supporting
affidavit in the Sixth Circuit Court of Appeals.

For analysis under 28 U.S.C. § 1915(g) dlfa filings, if any, byHarper, this is the
third dismissal of one of his cases asdious or for failure to state a claifThis “strike” shall
take effect whenydgment is enteredColeman v. Tollefsqri35 S. Ct. 1759, 1763-64 (2015).

Section 1915(g) provides:

In no event shall a prisoner bring a tiaction or appeal a judgment in a civil

action or proceeding under this sectiorthé prisoner has, on 3 or more prior

occasions, while incarceratemt detained in any facility, brought an action or

appeal in a court of the United Stateattivas dismissed ondhground that it is

frivolous, malicious, or failgo state a claim upon which relief may be granted,
unless the prisoner is vadimminent danger aferious physical injury.

% See Harper v. Fayette County, et &lo. 14-2650-JDT-dkv (W.D. Tenn. Nov. 25,
2015) (dismissed for failure to state a claim), badper v. Fayette County, et aNo. 14-2612-
JDT-dkv (W.D. Tenn. Jan. 6, 2015) (dismder failure to state a claim).
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28 U.S.C. § 1915(g). Consequently, Harper is edrthat he is barred from filing any further
actionsin forma pauperiswhile he is a prisoner withithe meaning of 28 U.S.C. § 1915(h)
unless he is in imminent danger of serious physigaty. Any civil acton filed by Harper after
the date of the judgment in this case must be accompanied by either the $400 civil filing fee or
allegations sufficient to show that, at the timefiig the action, he isn imminent danger of
serious physical injury. If Haer submits any complaint thabes not allege he is under
imminent danger of serious physical injury or is not accompanied by the filing fee, the complaint
will be filed, but Harper will be required to remit the full filing fee. If he fails to do so, the case
will be dismissed, and the filingé will be assessed from his inmate trust account without regard
to the installment payment procedures of 28 U.S.C. §§ 1915()-(b).

The Clerk is directed to prepare a judgment.
IT IS SO ORDERED.

g/ JamesD. Todd

AMESD. TODD
UNITED STATESDISTRICT JUDGE

* Harper is further cautionetiat, if he attempts to ede the § 1915(g) restriction by
filing actions in other jurisdictions that are thesnsferred or removed this district, the Court
may impose a monetary sanction in thik amount of the civil filing fee.
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