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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

PAMELA MOSES and TAJ MOSES
Plaintiffs,
V.

PHYLLIS GARDNER and JANE or JOHN
DOE,

Defendant.

No. 14cv-2706-SHL-dkv

N N N N N N N N

ORDER ADOPTING REPORT AND RECOMMENDATION

Before the Court i€hief Magistrate Judg®iane K. Vescovs (the “Chief Magistrate
Judge”)Report and Recommendation fara Soonte Dismissal of First Amended Complaint
(ECF Na 54), filed October 11, 2016.h& Magistrate Judge recommenmtismissing Plaintiffs’
claims against Judge Phyllis Gardner (“Judge Gardner”) as barred by thaelotabsolute
immunity. (d. at 1628.) In the alternative, the Magistrate Judge recommaisdsssing
Plaintiffs’ federal law claims pursuant to Federal Rule of Civil Procetiffe)(6) for failure to
state a claim upon which relief may be grardad declining to exercise supplertan
jurisdiction over Plaintif§’ common law claims (Id. at 29-47) Plantiff Pamela Moses
(“Moses”) filed her Objection to th€hief Magistrateludge’s Report and Recommendation,
together withaccompanying exhibits, on October 28, 2016. (ECF No. Bér)the following
reasons, the CouRDOPT S the Magistrate Judge’s Report and Recommendation (hereinafter,

the “Report”) andDI SM1SSES Moses’s First Amended Complaint (ECF No. 10).

! OnMarch 30, 2015, Moses filedRro se Motion to Amend Complaint and/or Hold Case in Abeyance Pending for
Amending of Complaint or Motion to LeaverfS8econd Amended ComplainfECF No. 18.) On Junl, 2015,

Moses filed anothePro se Motion for Leave to File Amended Complaird Memorandum of Law in Support.

(ECF No. 23.) Thereafternaluly 22, 2015, Moses filedRro se Amaded Complaint(ECFNo. 32.) However,

the Chief Magistrate JudgdeniedMoses’s request to amend her complaisecond time, finding that it would be
futile. (ECF No. 54 at 584.) Having reviewed the proposed Amended Complaint, this Court agtbebeChief
MagistrateJudge’s ruling. Moses generally alleges the same facts and causes obacttsaeks to add Allied
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STATEMENT OF THE CASE

On September 12, 2010 se Plaintiffs Pamela Moses and Taj’ MoSdited a
Complaint against Defendants Judge Phyllis Gardner (“*Judge Gardner”)rendrJeohn Doe,
alleging common law claims of slander, libel, defamation, false iliaision of privacy,
malicious prosecution, wrongful use of civil proceedings, invasion of privacy, conspiracy,
interference with contract and economic advantage and intentional infliction abraiot
distress.(Compl., ECF No. 1.Plaintiffs’ First Amended Complaint (ECF No. 10), filed
October 7, 2014, added federal law claims pursuant to 28 U.S.C. § 1981 and 1983.

Moses appears to base muchih&#First Amended Complairdn a September 8, 2014,
Petition for Order of Protection, filed by Judge Gardner in the General SessioheCshelby
County, Tennessee. (ECF No. 1-1.) In support of the Petition, Judge Gardner indicated that
Moses had stalked her and described seven instances of conduct that made tlieeJudge
terrorized, frightened, intimidated, and threatenedd?) (Specifically, Judge Gardner asserted
that:

1. After Respadent was held in contempt of court for impersonating

someone else [on February 19, 2014], she became combative and refused to leave
Petitioner’s courtroom. While in police custodheteafter, Respondent escaped

2. Respondent started a Faceboageptitled “Don’t ReElect Judge Phyllis
Gardner” on which she has a picture of Petitioner against a backdrop of
individuals wearing Ku Klux Kland robes . . .. Respondent’s conduct caused
members of the legal community to contact Petitioner becauséetrey for her
safety, citing Moses'’s prior felony conviction for aggravated assault, éetain
health history, substance abuse, violent anger issues, and ready accemsris fire

Barton Security Services LLC (“Allied Barton”) as a defendant in this actitmwever, her allegations against
Allied Barton are barred by res judicaseePamela J. Moses v. Shelby County Government, et al., Case No. 2:16
cv-2253JDT-dkv, ECF No. 15, andurther,do not withstand scrutiny under Rule 12(b)(6).

%2 Taj’ Moses is Pamela Moses’s minor sand, as such, is an improper Plaintiff on his 0Wa a norattorney,

Moses may appearo se on her own behalf, but she cannepresenher son.SeeShepherd v. Wellmar813F.3d

963, 970 (6th Cir. 2002). For this reastilg Court declines to consider Taj’ Moses'’s claimproperlybrought by
Moses.




3. While Petitioner was eapaigning during early voting, Respontlen
approached Petitioner and her group of supporters, got very close to Petitioner,
and began yelling loudly, causing quite a disturbance. Petitioner’s supporters
were frightened and feared for Petitioner’s safety. . . .

4, Following the creation of the aboxeferenced Facebook page,
Respondent has repeatedly posted false statements regarding Pefitaner.
example, Respondent used the Facebook page to state, “If you Votedt@mcRe-
Judge Phyllis Gardner you are voting for Slavery and official ggpye. Please
don’t vote for her.” . ..

5. Respondent has been handing out flyers containing inflammatory
statements on the steps of the Shelby County Courthouse . . . with the heading
“Remove Phyllis Gardner from Office.” . ..

6. Respondent attempted to enter the swedanngeremony for recently

elected judges, and she was barred from doing so due to her engaging in loud and
disruptive behavior. Officer Sneed barred Respondent from the courtroom, and
afterwards, Respondent began loudly proclaiming “Don’t shoot me!” . . .

7. Respondent has filed multiple, groundless civil complaints against
Petitioner (or naming Petitioner as a party). Resporglefiorts to attack

Petitioner through her abuse of the legal system, her violent criminal background,

and her ongoing belligerent behavior has caused Judge Gardner to feel terrorize
frightened, intimidated, and threatened.

(1d.)

Moses allegethat these and other, unspeciffatse statements amounted to “slander and
blatant lies” tlat damaged her reputation, braardl family name, as well as caused her to lose
employment, be falsely targeted as a terrorist and fear for her life arnfi thiehler child. (ECF
No. 1 at 2; ECF No. 18t 7) Moreover, Moseassertshat Judge Gardnéias conspired with
members of the Shelby County Sheriff’s office to follber; that she has made false statements
to officers that Moses “squats in houses and is a sovereign citizen,” that shsthesdad
officers to illegally detain her, that she hiastructed officers to prevent her from entering public
buildings; and that she has used her judicial power to harass her. (ECF No. 10 Ritnél5;)

according to Moses, Judge Gardner engaged in retaliatory conduct against hetiom\obthe



First Amendmenbecause Moses “appeal[ed] her cases and filfed] complaints with the Board of
the Judiciary.” Id. at 7.)

. STANDARD OF REVIEW

When apro se plaintiff has been granted leave to procaefibrma pauperis, the court is
required to screen tledmplaint and dismiss it, or any portion thereof, if the action (1) is
frivolous or malicious; (2) fails to state a claim on which relief may be grantéd) seeks
monetary relief against a defendant who is immune from such relief. 28 U.S. C. § @®1%e)
district court has the power to dismiss a complair,sponte, for failure to state a claim so long
as the plaintiff is “afford[ed] . . . some opportunity to address the perceived shorgsamihe

complaint.” Morrison v. Tomano, 755 F.2d 515, 517 (6th Cir. 1985) (citing Tingler v. Marshall,

716 F.2d 1109, [pincite] (6th Cir. 1983)).

A magistrate judge may submit to a judge of the court proposed findings of fact and
recommendations for dismissal of a complaint for failure to state a claimwipon relief can
be granted. 28 U.S.C. § 636(b)(1)(B.district court reviewsle novo only those proposed
findings of fact or conclusions of law to which a party specifically objez8sU.S.C. §

636(b)(1)(C);seealsoThomas v. Arn, 474 U.S. 140, 149 (1985). “A general objection that does

not identify specific issues from the magistrate’s report is not permitted betearsders the
recommendations of the magistrate useless, duplicates the efforts of tkgatggand wastes

judicial economy.”_Johnson v. Brown, 2016 WL 4261761, at *1 (E.D. Kent. August 12, 2016)

(citing Howard v. Sec'y of Health and Human Servs., 932 F.2d 505, 509 (6th Cir. 198®)).

reviewing the evidence, the court may accept, reject, or modify, in whole or irhpdrhdings

or recommendations made by the magistrate judge. 28 U.S.C. § 636(b)(1)(C).



1.  ANALYSIS

The ChiefMagistrate Judge recommends dismissing Plaintiffs’ claims aghidge
Gardner as barred by the doctrine of absolute immunity. (ECF Nai.5328.) Addressing a
threshold issue, théhief Magistrate Judge properly construed Moses’s claims as personal
capacity claims because (1) “Moses does not name Shelby County, Tennessee, dsiat defen
the suit and does not set forth any claims against Shelby Countyl[;]” (2) “Mosesatcalege
that any policy or custom of Shelby County played a part in her alleged violatiteteodl
law[;]” and (3) “Moses also requests punitive damages . . . which is a strong indhedtibret
claims are asserted against Judge Gardner in her personal capacity becaipalites are
immune from punitive damages under 8§ 1983d. &t 1718.)

TheChief Magistrate Judge thdound that Judge Gardner is immunem these claims
becauséa judge is absolutgimmune from civil suits for money damages” unless her “actions
[are] not taken in the judge’s judicial capacity[(Id. at 1920.) In finding that Judge Gardner
was acting in her judicial capacity, tdief Magistrate Judgeotedthat Judge Gardner
petitioned for an order of protection because“sé@sonably perceive[d] a threat to [ ] herself
arising out of [her] adjudicatory cond{i¢t (Id. at 25.) In the alternative, the Magistrate Judge
recommends dismissing Mose&sleral law claims pursuant to Federal Rule of Civil Procedure
12(b)(6) for failure to state a claim upon which relief may be granted and dgdinexercise
supplemental jurisdiction ovéoses’scommon law claims. Id. at 2347.)

While difficult to parse, the Court has identifisdveralobjections to the Report in
Moses’s October 28, 2016, filindMosesspecifically challenges thehief Magistrate Judge’s
conclusions regarding judicial immunity ahdrFirst Amendment claim(ECF No. 56.)

Additionally, Moses challenges the Report’s characterization of the facts in thiarchthe



Chief Magistrate Judge’s decision to consider certain factual information not iddludee
pleadings. Ifl.) However, because the Coagrees with the Magistrageidgethat Moses'’s First
Amended Complaint fails to state a federal claim upon which relief may be gramieed not
reach the issue of judicial immunity or the accurawgl/or appropriateness of the challenged
findings of fact.

Based on a review dfloses’s First Amended Complaint (ECF No. 10), the Coart
discernallegations ofive (5) federal claims—(1) discrimination based on race; (2) conspiracy to
interfere with civil rightsy{3) malicious prosecution in violation of the Fourth Amendment; (4)
civil RICO; and (5) retaliation in violation of the First Amendmér@®f these federal claims,
Moses objectsvith the necessary specificionly to the Magistrate Judge’s conclusion that her
First Amendment claim fails to state a claiifherefore, havingeviewed the Report’s
recommendations regarding the other federal clagmeeptcivil RICO which is discussed
below, the Court findso clear errar

As for her First Amendment clairivjoses argues th#he“[flreedom to criticize public
officials and epose their wrongdoing is at core of First Amendment values, even if conduct is
motivated by personal pique or resentment” (ECF No. 56 fad)she objects to the Magistrate
Judge’s finding that “Moses has not sufficiently alleged that Mosefi@sn o Judge Gardner
was a ‘substantial’ or ‘motivating’ factor in Judge Gardner’s conduct” (EGFGH at 35). ee
ECF No. 56 § 77.) However, the Court agrees wittCthief Magistrate Judge that Moses has

failed to plead her First Amendment claim with sufficient particularity to surusraidsal at

3 While the First Amended Complaint also contaitistof additional purported federal causes of action, @fich
thosefails because it is insufficiently tethered to factual underpinnings resgessestablish a plausible claim for
relief. See e.q, Bell Atlantic Corp. v. Twombly550 U.S. 544, 555 (2007) (“While a complaint attacked by a Rule
12(b)(6) motion to dismiss does not need detailed factual allegations, #ffdaibtigation to provide the grounds

of his entitle[ment] to relief requiresare than labels and conclusions, and a formulaic recitation of the elerhents o
a cause of action will not do.”) (internal quotation marks and citationgeathi

6




this stage. While Moses alleges that Judge Gardner “has willfully engaggdliatory conduct
against Plaintiff that has affected her adversely {for trying to appeabkes@nd filing

complaints with th&oard of Judiciary and being witnesses against Defendant}[,]” it is not at all
clear when Moses’s protected speech occurredlation to Judge Gardner’s allegedly

retaliatory condugtif it occurred at all (ECF No. 10 1 28.) Indeed, the numerous accusations
contained in thé&irst Amended Complairdre largely shapeless, lackidgtes othelogical
cohesiomecessary fothe Courto plausibly inferthat Judge Gardner was motivated by a desire

to strike backagainst Moses’s protected speetftihile “[p]ro se complaints are to be held to

less stringent standards than formal pleadings drafted by lawyéitgdms v. Curtin, 631 F.3d
380, 383 (6th Cir. 2011), it is not the job of the Court to cycle through every conceivable
combination of factsvhen detanining whether a plausible claim for relief exis&eeg e.q,

Brown v. Matauszak, 415 F. App’x 608, 613 (6th Cir. 2011) (“[A] court cannot create a claim

which [a plaintiff] has not spelled out in his pleading.”) (internal quotation markseathiFor
this reason, the Court finds that Moses has failed to state a plausible clagtaliation in
violation of the First Amendment.

Moses also cursorily objects to tBhief Magistrate Judge’s conclusions regarding
Moses’s civil RICO claim. (ECF No. 56 {(TT]he gist of the RICO allegations. .deal with
the fact that . . . the Defendant organized others to cover up the crimes she congatistd a
both Plaintiffs.”).) While it isunlikely that thisgeneral objectionwhich simply restatelsloses’s
claim without specifically disputing anfinding of fact or conclusion of law contained in the
Report,warrans de novo review, the Court will considet out of an abundance of caution.

The Court agrees with théhief Magistrate Judge th#te First Amended Complaint fails

to establish a plausible claim for relief under civil RICO. Section 1962(®)©D makes it



unlawful “for any person . . . associated with any enterprise . . . to conduct oppsetidirectly
or indirectly, in the conduct of shenterprise’s affairs through a pattern of racketeering
activity.” An essential element ohgcivil RICO claim is a showing that “there were two or

more predicate offensesFrank v. D’Ambrosi, 4 F.3d 1378, 1385 (6th Cir. 1993). The

predicate offensethat amount to “racketeering activity” are identified in 18 U.S.C. § 1961(1).
Thus, to establish a pattern of racketeering activity, a plaintiff must allegesttwe predicate

offenses that amount to or pose a threat of continued criminal activity. Brown en€ass

Transp. Co., 546 F.3d 347, 354 (6th Cir. 2008). Because Moses has failed to identify even a
single predicate offense, she has failed to state a claim upon which relief graytsel. In
addition, it is axiomatic that civil RICO claimalleging racketeering activity with a single
objective and a single victim ot sufficient to establish a pattern of racketeering activitit, as

doesnotsufficiently evidence longerm criminal conductSeeg e.qg, Vemco, Inc. v. Camardella

23 F.3d 129, 135 (6th Cir. 1995) (“We cannot conclude that [Plaintiff's] alleged actions here,
involving a single victim and a single scheme for a single purpose over seventeen months
constitute the type of ‘long-term criminal conduct’ Congress sought to prahibiRICO.”)

The Court has reviewed the remainder of the Report for clear error and finds mene. T
adoption of the Report resuitsthe dismissal of all of Moses’s federal law clajrasd the Court
declines to exercise supplemental jurisdiction over the remaining state law plasnant to 28

U.S.C. § 1367(c)(3)SeeBrooks v. Rother, 577 F.3d 701, 709 (6th Cir. 2009) (“If the federal

claims are dismissed before trial, the state claims generally should besdidmsswell.”)

(internal quotations ortted).



V. CONCLUSION

For the foregoing reasons, the COAROPT S the Chief Magistrate Judge’s Report and
RecommendationTherefore, Plaintiff Pamela Moses’s federal claims against Judge Gardner are
herebyDISMISSED WITH PREJUDICE, andthe state law claimas well alaintiff Taj’

Moses’s claims are herel®f SMISSED WITHOUT PREJUDICE.

IT ISSO ORDERED, this 12th day ofApril, 2017.

s/ Sheryl H. Lipman

SHERYL H. LIPMAN
UNITED STATESDISTRICT JUDGE




