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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

JOHN DOUCETTE Ill, FARRELL
FLOWERS, JAMES MADDOX, SCOTT
MEDFORD, SCOTT MORLEY, JAMES
PARKS, RALPH PEEVYHOUSE,
REGINALD SMITH, ANTHONY VITIER,
JAMES BLACK, DON CAR PENTER,
JEREMY JONES, and ANDRICO WOODS,
No. 2:14ev-02800STA-tmp
Plaintiffs,

V.

DIRECTV, INC., DIRECTV, LLC, and
MULTIBAND CORP. ,

Defendants.

ORDER GRANTING IN PART AND DENYING IN PART
DIRECTV'S MOTION TO DISMISS
AND DENYING MULTIBAND’S MOTION TO DISMISS

Before the Court are two Motions to Dismiss. First, Defendantibéudd Corporation
(“Multiband”) filed its Motion to Dismiss on January 5, 2015. (ECF No. 29). The same day,
DIRECTV, Inc. and DIRECTYV, LLC (collectively, “DIRECTV”jiled their Motion to Dismiss.
(ECF No. 31). After the Court granted an extension of time to respond, thenttittaatiffs
filed thar combined Response in Opposition to the Motions on February 12, 2015. (ECF No.
37). Multiband and DIRECTYV both filed replies on March 2, 2015. (ECF Nos. 39, 40thd-
reasons stated belovDIRECTV'S Motion to Dismiss iSSRANTED IN PART and DENIED

IN PART, while Multiband’s Motion to Dismiss BENIED.
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BACKGROUND

The Plaintiffs filed their Complaint on October 19, 20&#leging violations of the Fair
Labor Standards Act (“FLSA”) For the purposes of ruling on the Motions to Dismiss, the
Court assumes the truth of tfectual allegations in thBlaintiffs’ Complaint. According to the
Complaint, Plaintiffs were technicians who installed and repaired DIREGTa/lie television
savices. (Pls.” Compl. T 1, ECF No. 1). Each Plaintiff worked directly for a Homac8e
Provider (“HSP”). [d. 11 24-26). Five Plaintiffs in this action bring claims against one of those
HSPs, Multiband. During all relevant times, each HSP contrgctedrily, if not exclusively,
with DIRECTYV for technician servicesld( 1 27).

DIRECTYV issus each HSP a Provider Agreemelatscribing the policies, procedures,
performance standards, and payment methods that DIRECTV requires the HSRmsto {dll
19 29-30). The policies found in the Provider Agreements mandate that technicians wear
DIRECTYV shirts, display the DIRECTYV insignia on their vehicles, and presestomers with
DIRECTV ID cards. Id. M1 31, 34). For each job, DIRECTV assigns technicerscope of
work through a work orderdelivered electronically taechniciansby DIRECTV’s dispatch
system. Id. § 32). DIRECTV requires technicians to follow particularized methods and
standards of installation to ensure that all work is done unijoemtl to DIRECTV'’s desired
level of quality. [d. § 31). Technicians were also required to call DIRECTV at the beginning
and upon completion of each assigned jobld.(f 33). Thus,Plaintiffs assert that, due to the
amount of control asserted by DIREZTon the technicians’ work, Plaintiffs are employees
under the FSLA and not, as DIRECTV claims, independent contractdds. 11( 35-36).

Plaintiffs allege that DIRECTV purposely established the HSP network toigxehe right of

129 U.S.C. § 20%t seq.



control over Plaintif§ while avoiding any responsibilities @as employeunder the FLSA. I¢.
36).

Plaintiffs’ complaint states that Defendants, throwmlipiecerate’ pay system and
“chargebacks” mandated in the DIRECTV Provider Agreement, willfullgdato pay minimum
wage and overtime compensation to Plaintifisl. § 59). Under the pieceate system, Plaintiffs
were not paid for the hours they war but only for the completion of certain enumerated,
“productive” tasks. Ifl. 1 63). Plaintiffs claim that the piecate system does not compensate
technicians for other tasks that are necessasyc¢oessfully perform their jolffd.  63-65),and
because of the unpaid work they performed each weekctresystentlyworked more than forty
hours per week. Iq. § 71). Plaintiffsalsostate that they were never paid the premium overtime
payment required under the FLSA for work performed beyond forty hours in a given workweek.
(Id. 1 67, 70-71).

Plaintiffs also allege that technicians’ payas subject to chardgmcks—amounts
deducted from their pay if there were any issues with an installation or quéstimnsustomers.

(Id. § 66). DIRECTYV required technician® buy many of the supplies necessary to perform
their tasks but were never compensated for theszhases. I(l. 1 67). Plaintiffs allege that the
combination of the failure to compensate Plaintiffs for overtime performedmpesition of
chargebacks, and the failure to reimburse Plaintiffs for necessary lsuskpEnses resulted in
an effective wge rate below minimum wageld( 71).

STANDARD OF REVIEW

A defendant may move to dismiss a claim “for failure to state a claim upon which relief
can be granted” under Federal Rule of Civil Procedure 12(b)(6). When consideRualg a

12(b)(6) motion, lhe Court must treat all of the wglleaded allegations of the pleadings as true



and construe all of the allegations in the light most favorable to thenowing party’ Legal
conclusions or unwarranted factual inferences, however, need not be accepteef a“To
avoid dismissal under Rule 12(b)(6), a complaint must contain either direct or iidlerent
allegations with respect to all material elements of the clairfider Rule 8, a complaint need
only contain “a short and plain statement of thenclahowing that the pleader is entitled to
relief.”> Although this standard does not require “detailed factual allegations,” it elgetser
more than “labels and conclusions” or “a formulaic recitation of the elsn@n& cause of
action.” In order tosurvive a motion to dismiss, the plaintiff must allege facts that, if accepted
as true, are sufficient “to raise a right to relief above the speculative level” andt® dstlaim

to relief that is plausible on its facé.™A claim has facial plausibily when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thafahdaaht is liable

for the misconduct alleged.”

2 Scheuer v. Rhode416 U.S. 232, 236 (19743aylor v. Parker Seal Co975F.2d 252,
254 (6th Cir. 1992).

¥ Morgan v. Church’s Fried Chicke829 F.2d 10, 12 (6th Cir. 1987).

* Wittstock v. Mark a Van Sile, In®@30 F.3d 899, 902 (6th Cir. 2003).

® Fed. R. Civ. P. 8(a)(2).

® Ashcroft v. Igbgl 556 U.S. 662, 681 (2009Bell Atlantic Corp. v. Twomb}\550 U.S.
544, 555 (2007). See also Reilly v. Vadlamudi80 F.3d 617, 622 (6th Cir. 201@juoting
Twombly 550 U.S. at 555).

" Twombly 550 U.S. at 555, 570.

8 |gbal, 556 U.S. at 678.



ANALYSIS

In support of their Motions, the Defendants argue three bases upon which the Coomplain
should be dismissed. First, DIRECTV argues that it is not an “employer” esedidfy the
FLSA, and therefor& cannot be liable Second, both DIRECTV and Multiband argue that at
least some of the Plaintiffs’ claims are barred by the FLSA'’s statuitmitdtions. Finally, both
DIRECTV and Multiband contend that the Plaintiffs hana alleged facts stating a plausible
claimunder the FLSA.
l. “Employers” and “Employees” Under the FLSA

DIRECTV argues that Plaintiffs were not employees of DIRECTV, kather
independent contractors, and therefore do not have a valid claim under the FLSA. The FLSA
defines “employer” asdny person acting directly or indirectly in the interest of an employer in
relation to an employé&e and “employee” asdny individualemployed by an employ&r® The
Act also defines “employ” as “to suffer or permit to work.”First, the Court notes that “[t]he
FLSA's definition of'employeéis strikingly broad andstretches the meaning ‘tdmployeé to
cover some parties who might not qualify as such under a strict application botadagency
law principles” > When determining whether workers are employees under the FLSA, the

Court must look beyond mere labels and cxtual agreements: “@ioyees are thosgho as a

929 U.S.C. § 203(d).

91d. § 203(e)(1).

11d. § 203(g).

12 Keller v. Miri Microsystems LLCNo. 141430,2015 U.S. App. LEXIS 4887, at *2

(6th Cir. Mar. 26, 2015) (quotingJationwide Mut. Ins. Co. v. Darde®03 U.S. 318, 326
(1992)).



matter of economic reality are dependent uporbtisiness to which they render servicg. In
applying this economiceality test, the Court must analyze the following factors:

“1) the permanency of the relationship betweenptges; 2) the

degree of skill required for the renderinf) the services; 3) the

worker’s investment in equipment or materials for the task; 4) the

worker’s opportunity for profit or loss, depending upon his skKill; . .

. 5) the degree of the alleged enogkr’s right to control the

manner in which the work is performed [; and] . . .

[6)] whether the service rendered is an integral parteftleged
employers business

The urt may also considepther factorssuch aghe defendant’s authostto hire or fire the
plaintiff and whether the defendant maintains the plaistiénployment recordS. No one
factor is determinativebut rather*[a] central question is the waer's economic dependence
upon the business for which he is laborintf.”

Whether the plaintiff worker has a continuous and indefinite relationship with the
defendant company is important to the first facforEmployees typically work for only one

employer, while independent contractors usually have a fixed period of empilognme move

13 Donovan vBrande| 736 F.2d 1114, 1116 (6th Cir. 1984) (quotignlop v. Carriage
Carpet Co, 548 F.2d 139, 145 (6th Cir. 1977knars v. Contractors Mfg. Servs., Indlo. 97
3543,1998 U.S. App. LEXIS 21073, at *5 (6th Cir. Aug. 24, 199&)jecting “contractual
intenton as a dispositive consideration” seeKeller, 2015 U.S. App. LEXIS 4887, at *10
(noting that the lack of a contract between the parties does not factor intognalysi

“Keller, 2015 U.S. App. LEXIS 4887, at *@lterations in originaljquotingDonovan v.
Brandel| 736 F.2d 1114, 111& n.5 (6th Cir. 1984)).

131d. (quotingEllington v. City of E. Clevelan®89 F.3d 549, 555 (6th Cir. 2012)).
1%1d. (quotingDonovan 736 F.2d at 1120).
71d.; seeBaker v. Flint Eng’g & Constr. Cp137 F.3d 1436, 1442 (10th Cir. 199®ut

see?29 C.F.R. 8 791.2(q) A single individual may stand in the relation of an employee to two or
more employers at the same time under the Fair Labor Standards Act 01).1938.”



from principal to principat?® The court may also look to the “length and regularity of the
working relationship between thearties’!® Most relevant herds the degree of control that
DIRECTV exercised over the amount of time the Plaintiffs worRe@he Plaintiffs allege that
they received daily work schedules from DIRECTV. (Pls.” Compl. § 33). The dsarnakes
the reasnable inferencéhatthe Plaintiffs spent the majority of their time working exclusively
for DIRECTV: DIRECTV was the primary, if not the sole, client of the HS&swhich
Plaintiffs worked. DIRECTYV is the source of nearly all of the HSPs reyvaang in turn, the
Plaintiffs’ pay. (d. 11 27, 46).

In analyzing the second factethe degree of skill required for the rendering of
services—the Court looks tavhethera plaintiff's profits increased because of thiaitiative,
judgment[,] or foresight of the typical independent contrdttmrwhetherplaintiff's work “was
more like piecework?* Relevant inquiries includeow much skill the worker has, how much
training was needed to acquire the skills, and who provided the tr&inivigt again, DIRECTV
controlled the skills required. It issues training manuals to technicians ancesetpannicians
to obtain certification from the Satellite Broadcasting & Communications Association
(“SBCA”). (Id. § 5355). Although the Plaintiffs do not allege thatRECTV trained the

technicians, the Provider Agreements specify the standards for installationeamethods by

8 Keller, 2015 U.S. App. LEXIS 4887, at *8peBaker, 137 F.3d at 1442.
Y Keller, 2015 U.S. App. LEXIS 4887, at *8peBaker, 137 F.3cht 1442.

20 Keller, 2015 U.S. App. LEXIS 4887, at *1(using control over number of days
worked per week and how many jobs taken per day to analyze permanencyarisiia}i

21 Rutherford Food Corp. v. McComB31 U.S. 722, 730 (194 Meller, 2015 U.S. App.
LEXIS 4887, at *13.

22Keller, 2015 U.S. App. LEXIS 4887, at *13-14.



which the technicians must install DIRECTV’s productsld. ( 31). Furthermore, the
allegations of the Complaint regarding the structurthn@efProvider Agreements make reasonable
the inference that DIRECTYV did not select the technicians “on the basis of gngther than
availability and location?®  The Plaintiffs allege that they “were not given meaningful
discretion in how they perforrdenstallations,” and therefore, the Plaintiffgofits presumably
could not increase based on innovation or independetdtef] §3).

The next factor the court must weigh isetworkers investment in equipment or
materials for thewvorker’'s usualtasks. “The capital investment factor is most significant if it
reveals that the worker performs a specialized service that requires a todiaatiappwhich he
has mastered or that the worker is simply using implements of the [compaiwgpta@ish the
task.”** Here, the Plaintiffs dadmitthat they “were required to purchase supplies necessary to
perform installations, such as screws, poles, concrete, and cabldsy 67). But the Court
must “compare the worker’s investment in the equipment to perform his job with tipacgs
total investment® The Plaintiffs’ investment in the materials necessary does not reveal
economic independence. DIRECTYV still allegedly controlled every aspéoe gbb through its
agreements with HSPs: schedules, methods, standards, and pay.

Fourth, the Court considethe worker's opportunity to increase profits based on his
technical or management skills. This factamtemplateshe degree of control the worker

maintains in business decisions such as what geographical territory to serviceahgvarmd

23 Keller, 2015 U.S. App. LEXIS 4887, at *15.
24 Donovan v. Brandel736 F.2d 1114, 1119 (6th Cir. 1984).

2 Keller, 2015 U.S. App. LEXIS 4887, at *16—17.
8



what kind of jobs to accept, and the ability to hire additional employees to completebssfe |
The Plaintiffs allege that DIRECTV gave the Plaintiffs daily schedulesctéd them to specific
job sites, and controlled how the work was to be doihe. (33, 49). Therefore, the Plaintiffs
could not choose which jobs to perform or increase their profits by technical skill.

For the fifth factor, the Court looks to thesiness’s level of supervision over the worker
its control over the dato-day work, the worker’s ability to refuse work assignments, and the
worker’s ability to do work for other compani&s.This factor, above all others, weighs heavily
in the Plaintiffs’ favor. DIRECTV allegedly asserted totahtrol over the aspects of the
Plaintiffs’ workdays. The Plaintiffs’ duties under DIRECTV'’s policie Emost no discretion
and renderedthem economically dependent on DIRECTV. ThroutghProvider Agreements
with the HSPsSDIRECTYV controlled the way Rintiffs were paid, the uniforms Plaintiffs wore,
and Plaintiffs’ work schedules.ld( 32, 34, 50). DIRECTYV assigned the jobs, set the order of
completion of daily jobsandrequired the technicians to cheickby telephone upoarrival and
then agairupon completion of each job.ld( § 33). It also required théechniciango drive a
DIRECTV-branded vehicle and wear a DIRECTMiform. (d. § 1). No matter where the
technician performed or which intermediary the technician ostensibly worked“dach
technician’s essential job dutig¢were] virtually identical” because they were controlled by
DIRECTV and its policies through the Provider Networkd. | 31). DIRECTV also has a
network of quality control personnel and field managers who oversee the work performed by

Plaintiffs. (d. { 56-57).

6 SeeKeller, 2015 U.S. App. LEXIS 4887, at *22.

27 Sedd. at *27.



And finally, in analyzing theisth factor, “[tfhe more integral theorker's services are
to the business, then the more likely it is that the parties have an emphogkryee
relationship.?® The Plaintiffs are installation technicians for DIRECTV. DIRECTV could no
provide its satellite¢elevision services without technicians to install its products. For purposes of
this motion,taking the complaint as a whole and in the light most faverabthe Plaintiffsthe
Plaintiffs have alleged facts sufficient to show that Plainéfis”employees as defined by the
FLSA. They have provided detailed allegations as to the control DIRECTV had over them and
their dependentelationshipwith DIRECTV.

[l . Timeliness of Claims

A. Pleading Willfulness

Both Multiband andDIRECTYV argue that the some of the Plaintiffs’ claims are barred by
the FLSA’sstandardfwo-year statute of limitationsThey contendthat the Plaintiffs have not
sufficiently alleged “villfulness,” which would extenthe FLSA’s statute of limitations to three
years. As the Sixth Circuit has explained, “[ulnder the FLSA, a lawsuiedover unpaid
compensation must ‘be commenced within two years after the cause of actiseddaenles
the cause of action arose ‘out of a willful violation,” in which case the lawsuét ribe
commenced within three years after the cause of action accAletlHie cause of action accrues,
“as a general rule, ‘at each regular payday immediately follothiegvork period during which

the services were rendered for which the wage or overtime compensation is ¢ldfmed

28 Keller, 2015 U.S. App. LEXIS 4887, at *3382 (citingKeeton v. Time Warner Cable,
Inc., No. 2:09€V-1085, 2011 U.S. Dist. LEXIS 71472, at *6 (S.D. Ohio July 1, 2011)).

29 Hughes v. Region VII Area Agency on Agibg2 F.3d 169, 187 (6th Cir. 2008)
(quoting 29 U.S.C. § 255(a)).

301d. (quotingArcher v. Sullivan Cnty.Nos. 955214, 955215, 1997 U.S. App. LEXIS
33052, at *6 (6th Cir. Nov. 14, 1997)).

10



An FLSA violation is willful if “the employer either knew or showed recklessegjard
for the matter of whether its conduct was prohibhigdhe statute3 At the motionto-dismiss
stage, the Plaintiffs must only state a plausible claim that the alleged violatiomsvillarl.
Rule 9(b) allows a plaintiff to plead “[Jalice, intent, knowledge, and other conditions of a
person’s mind . . generally,®? butthe Rule“does not give a plaintiff license to ‘plead the bare
elements of his cause of action . . . and expect his complaint to survive a motion &s.8&mi
Applying this standard to awillful” claim under the Family Medical Leave &, the Sixth
Circuit noted that “although conditions of a person’s mind may be alleged genétadly
plaintiff still must plead facts about the defendant’s mental state, which ted@eptre,” make
the allegation plausibl&:

While the Complaint camins someconclusory references to the Defendants’ “willful”
conduct, it also alleges, in great detail, a system by which the Defendanésadelibattempted
to shirk their responsibilities to employees by misclassifying tagmmdependent contractois.
addition to several allegations of “willfulness,” the Plainti$tstethat the Provider Network
created by the Defendants “is purposefully designed to exercise theofigbntrol over its
technician corps while avoiding the responsibility of conmgywith the requirements of the

FLSA and applicable state employment law1s.” Compl. 3k Furthermore, aftealengthy

3L Elwell v. Univ. Hosps. Home Care Sen&76 F.3d 832, 842 (6th Cir. 2002).

% Fed. R. Civ. P. 9(b).

% Katoula v. Detroit Entm't, LLC557 F. App’x 496, 498 (6th Cir. 2014) (quotitgpal
v. Ashcroft 556 U.S. 662, 67499 (2009)) (analyzing FMLA claim of “willfulness” under
Twomblyandigbal).

341d. (quotingRepublic Bank & Trust Co. v. Bear Stearns & &83 F.3d 239, 247 (6th
Cir. 2012)).

11



and specific recitation of the Defendants’ policies, the Plaintiffs cthem “[tlhe net effect of
Defendants’ policies and actices . . . is that the Defendants willfully fail to pay minimum wage
and overtime compensation to Plaintiffs, and willfully fail to keep accurate tinoediet order
to save payroll costs.(Id. I 36). The entirety of the Plaintiffs’ Complaint is bad upon their
claim that they were intentionally misclassified as independent contraaters though they
“meet the definition . . . of an ‘employee’ under the Fair Labor Standards Adt.Y 1;see idf
2 (stating that multparty business arrangemeriike the one employed by Defendants “shirk
compliance with the FLSA)) The Defendants argue tHatttempting to labeéverythingin the
Complaint as willful” isunavailing but detailed allegations about the Defendants’ implemented
policies allegedlyntended to evade the FLSA “do[es] more than make the conclusory assertion
that a defendant acted willfully’® The Complainpresents factdaken as truethat make the
allegation of willfulness plausibf&.

B. Timeliness

Having determined that the Plaintiffs have stated a claim for a willful violatiorr thele
FLSA, the Court must determine whether any of the Plaintiffs’ claims arebi@med by the
threeyear statute ofimitations. First, each Plaintiff's cause of action accrues “at each regular
payday immediately following the work period during which the services wedered for

which the wage or overtime compensation is clain?édThe Court will not recite the lengthy

% Katoula 557 F. App’x at 498.

% The Court only hold that the Plaintiffs have sufficiently alleged a willful violation.
Ultimately, the Plaintiffs will have to prove a willful violation, and the final determimatio
that issue may influence the timelinedsertain Plaintiffs’ claims.

3" Hughes v. Region VII Area Agency on AgiBg2 F.3d 169, 187 (quotingrcher v.
Sullivan Cnty, Nos. 955214, 955215, 1997 U.S. App. LEXIS 33052, at *6 (6th Cir. Nov. 14,
1997)).

12



history of each Plaintiff's litigation again®IRECTV and/or Multiband.The litigation history
implicates doctrines of tolling, as some Plaintiffs brought claims which were dishmsg®ut
prejudice in previous actionsin those cases, courts extended certain Plaintiffs’ time to file the
sameaction in another courtAt this stage, the Court will not attempt to decipher the effect of
each previous court’s ruling on how long each Plaintiff had to refile his aacgainst either
Multiband or DIRECTV. The parties occasionally address the eftdcthoserulings in their
briefs but thoseshortstatementsire often contained in footnotes dadk citation Thus, at this
stage, he Court only rules that each Plaintiff is entitled to a tlyess lookback period from the
date of this Complaint drnisfiling of consent in a previous action. Those Plaintiffs who filed a
consent in a previous action are also entitled to periods of tolling based on previous cosirt orde
but only so far as a court order relates to a specific Plaamtdfthat Plaintiff's claims against a
specific Defendant The Plaintiffs may not attempt to latch the timeliness of their claims to other
Plaintiffs who have diligently pursued their owfaims.

With these few rules as guides, it is clear that one Plaintiff's claimsimebarred in
whole. Don Carpenter, who brings his claims against DIRECTV, alleges that he worked i
excess of 60 hours per week between August 2009 and Decembe(R160€ompl. 11 118
121). Thus, at the latest, Carpenter had until January 1, 2018 a complaint for the very last
portion of unpaid overtime or illegal wage. According to the Complé&uatpenterfiled his
consent to become a party plaintiff Arnold v. DIRECTMn the Eastern District of Missouri.
The Arnold case was origally filed on March 2, 2010, but Carpenter did not file his consent to
the action until February 8, 2013Regardless of that coust'decision regarding tollingpon

dismissal Carpenter’'s claims were not timely within the thyear statute of limitatios. Any

13



tolling period imposed could not help Carpenter, whose claims were alreadypdined.
Therefore, Plaintiff Don Carpenter’s claims are DISMISSED.
II'l. FLSA Pleading Standard

Multiband andDIRECTV make nearly identical arguments suggesting that the Plaintiffs
“have failed to make any factual allegations supporting an inference thatd@efsnpurported
policy of paying on a pieerte basis violated the FLSA, that Defendants’ unspecified method of
calculating the regular rate of pay was unlawful, or that in any specific viegkworked
overtime for which they were not compensat&.Federal courts across the country diverge on
the application offwomblyand Igbal to claims brought under the FLSA. Generally, some
courts require a Plaintifotapproximate the amount of hours worked andatheunt ofunpaid
overtime wagesn a given workweeko survive a motion to dismiss, while others reject such
requirements®

The Ninth Circuit analyzed existing case law and agreed with the rationale l6fshe
Second, and Third Circgitdeterminingthat a plaintiff musallege a given workweek in which
he worked over 40 houfd. This allegationwould normally lead to enathematical calculation of
unpaid overtime wages. The Ninth Circuit held that “in order to survive a motion to glismis

plaintiff asserting a claim to overtime payments must allege that she workedtraaréorty

% Multiband’s Mem. in Supp. of Mot. Dismiss 14, ECF No. BORECTV's Mem. in
Supp. Mot. Dismiss 12-13, ECF No. 32.

3 Seel anders v. Quality Commc'ns, IndNo. 12-15890, 2015 U.S. App. LEXIS 1290,
*7 n.1 (9th Cir. Jan. 26, 2015}dllecting casewith different standards).

40 5eeid.

*11d. at *16; see alsdPruell v. Caritas Christi678 F.3d 10, 13 (1st Cir. 2012)undy v,
Catgikuc Geaktg System of Long Island, ,Irl1 F.3d 106, 114 (2d Cir. 2013pavis V.
Abington Memorial Hosp.765 F.3d 236, 242—-43 (3d Cir. 2014).

14



hours in a given workweek without being compensated for the overtime hours worked during
that workweek.*? The court “decline[d] to make the approximation of overtime hoursittee

qua nonof plausibility for claims brought under the FLSA but opined thaan FLSA plaintiff

“‘must allegethat she worked more than forty hours in a given workweek without being
compensated for the hours worked in excess of forty during that Week.”

Other courts—including those within thigircuit—havedetermined that a plaintiff need
not state these specifiactsto survive a motion to dismiss. For examgleourt in this district
held that “[a] simple statement that the employer failed to pay overtime and/or miningarova
covered employees or failed to keep payroll records is all that is requiesthblish a claim of a
[sic] FLSA violation.”® Anotherrejected a motion to dismiss even though the plaintiff did not
allege that she worked in excess of forty hdrsOften, courts rejecting more specific pleading
standards rely on the FLSA’s mandate that employers, rather than empkgeesecords of

wages, hoursand other employment dathd. Moreover, even if this Court adopted a more

2 Seel anders 2015 U.S. App. LEXIS 1290, at *16.

*31d. at *17 (noting further that “[a]fter all, most (if not all) of the detailed information
concerning a plaintifemployee’s compensation and schedule is in the control ef th
defendants”).

441d.

> Kutzback v. LMS Intellibound, LL®o. 13cv-2767JTRcge, 2014 U.S. Dist. LEXIS
126941, at19 (W.D. Tenn. Sept. 5, 2014).

%6 Carter v. JacksomMadisonCnty. Hosp. Dist.No. 1:16¢v-01155JDB-egb, 2011 U.S.
Dist. LEXIS 35163, at *17-19 (W.D. Tenn. Mar. 31, 2011).

47 See id.(noting that the plaintiff could search employer records in discovery “to
determine the specific weeks in which she exceeded forty hours but was not caetpémsa
overtime”), Noble v. Serco, IncNo. 3:0876-DCR, 2009 U.S. Dist. LEXIS 54632, at *2 (E.D.
Ky. June 25, 2009) (“[I]t is not surprising that such facts are not provided by in the Complaint

15



specific pleading standard for general FLSA claimsa misclassification FLSA case like this
one, plaintiffs should not be required to state a specific workweek if dlege that they
“alwaysworked more than forty hours per week but were paid a flat w¥ge.”

Rule 8 does not require detailed factual allegatidresnd “[d]etermining whether a
complaint states a plausible claim for relief” is “a corigpecific task thatrequires the
reviewing court to draw on its judicial experience and common séhserhe Plaintiffs’
Complaint, taken as a whole, does not offere“labels and conclusions,” but rathalleges
detailed facts which support a plausible claim under theAFL8Ithough a pleading standard
closerto the Ninth Circuit’s is the best approach, the Plaintiffs have still stated afolaboth
unpaid overtime and effectiv@minimum-wage violatioss by alleging that they always worked
more than 40 hours per weakdwere subject to a rate below minimum wage

The Plaintiffs did notcalculate the total ofthar allegedy unpaid overtime wages, but
each Plaintiff did approximate the number of hours that they worked during the weeks of thei
employment. Furthermore, uké plaintiffs in the Third Circuit'Davis opinion, the Plaintiffs
here did allege hours that “put [them] over the féroyr mark.®* The Plaintiffs allege that in
each of the weeks that they worked, they worked over forty hours but weecempensated.

Thus, the Plaintiffs’Complaintis similar tothe one at issue ithe First Circuit’'s opinion in

The employer, not the employee, bears the burden of maintaining records of how nrargnhou
employee worksach week and the employee’s pay rate.”).

48 Lucero v. Leona’s Pizzeria, IndNo. 14C-5612, 2015 U.S. Dist. LEXIS 3378, at23
(N.D. lll. Jan. 13, 2015).

9 See Bell Atl. Corp. v. Twombl§50 U.S. 544, 555 (2007).
*0 Ashcroft v. Igbal556 U.S. 662, 679 (2009).

*1 Davis v. Abington Memorial Hospr65 F.3d 236, 242—43 (3d Cir. 2014).

16



Manning v. Boston Medical Center GraupThere,“the complaint basic thrust [was}hat
defendantspay practicegontinuously required [defendantsinployees to work time for which
they did not receive compensatith Had the Plaintiffsin this casealleged only that they
“routinely” worked in excess of forty hours but neglected to include a “given” weekar facts
suggesting continuous, weekly violatgithe mplaintmight be dismissed. But the Plaintiffs
allege that they were not paid foompleting“indispensable tasks that were necessartheir
principal activity of installing and repairifi@IRECTYV satellite television service” in every week
that they worked. (Pls.” Compl. I 65)hey elaborate:

In addition to the certain task®IRECTV designated as

compensable, Plaintiffs performed other wad&ch week during

the relevant time periodor Defendats, such as assembling

satellite dishes, driving to and between job assignments, reviewing

and receiving schedules, calling customers to confirm installations,

obtaining required supplies, assisting other technicians with

installations, performing requirezlstomer educations, contacting

DIRECTV to report in or activate service, working on installations

that were not completed, and working on “rollback” installations

where Plaintiffs had to return and perform additional work on

installations previously conhgted.
(Id. 1 64). In other words, their allegation is that the Defendants violated the FL&¥eiy
“given workweek” in which the Plaintiffs worked. Although an allegation of the “siecif
workweek”™—a phrase changed to “given workweek” by the Ninttedt in Landers—pushes a
complaint past the threshold, the Plaintiffs’ allegation that the Defendant wasartby
violating the FLSA also pushdhis GComplaint past the thresholdTherefore, the Plaintiffs’

allegations that the Defendants’ misclasatfion, policies,and actionsrequired them tavork

more than 40 hours per week without proper compensation states a claim under the FLSA.

2 Manning v. Boston Med. Ctr. Corr25 F.3d 34, 46 (1st Cir. 2013
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Ultimately, the Plaintiffs will have to prove that they were not paid for overtingewere
subject to a rate belowimmum wage At this stage, however, the Plaintiffs have satisfied Rule
8's standards: they allege that they performed specific tasks in the weettseethatorked but
were not paid for those taskEachPlaintiff alleges thaheworked either 50 or 60 hours in each
of these weeksThis not onlyled to a wage rate below the required minimum wage, but@lso
uncompensated overtime. By explaining the specific tasks performed, the datésethat
worked, andhe policies of their employers, abg approxmating the amount of time worked in
excess of 40 hours, the Plaintiffs have stated a claim. The Defendants’ MotDisiss on
these bases are DENIED.

CONCLUSION

Plaintiff Don Carpenter’s claims against DIRECTV are not timely under the-yies
staute of limitations. On this limited basis, DIRECTV’s Motion to Dismis&SRANTED, but
on all other bases presented, itDENIED. Multiband’s Motion to Dismiss is likewise
DENIED.>

IT IS SO ORDERED.

s/ S. Thomas Anderson
HON. S. THOMAS ANDERSON
UNITED STATES DISTRICT COURT

Date:May 18, 2015.

%3 Plaintiffs also filed a Motion for Extension of Time to Amend in the event that the
Court granted the Defendants’ Motion to Dismiss. (ECF No. 37). The Defendants responde
opposition to that Motion. (ECF Nos. 41, 42). In light of the ruling in@nrider, that Motion is
DENIED.
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