Lewis v. Shelby County et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

CHARLES EDWARD LEWIS, JR., )
Maintiff,

VS. No. 14-2867-JDT-cgc

N N N N N

SHELBY COUNTY, ET AL., )

Defendants.

N N’

ORDER DISMISSING COMPLAINT,
CERTIFYING AN APPEAL WOULD NGO BE TAKEN IN GOOD FAITH,
NOTIFYING PLAINTIFF OFAPPELLATE FILING FEE, AND
NOTIFYING PLAINTIFF OF RESTRICTIONS UNDER 28 U.S.C. § 1915(9)

On October 31, 2014, Plaintiff @Hes Edward Lewis, Jr. (“Lewis”), an inmate at the
Shelby County Correctional Center CEC”) in Memphis, Tennessee, filedoeo secomplaint
pursuant to 42 U.S.C. § 1983 accompanied by a motion to pratdedna pauperis (ECF
Nos. 1 & 2). In an order issued November 3, 2014, the Court granted leave to pndoeeth
pauperis and assessed the civilliiig fee pursuant to the iBon Litigation Reform Act
(“PLRA"), 28 U.S.C. 88 1915(a)-(b) (ECF No. 4.) The Clerk ah record the Defendants as
Shelby County, SCCC Director William J. Guptody., and SCCC Sergeant Hardy Young.

I. The Complaint
Lewis alleges that on October 8, 2014, he wasahoived to have breakfast. (ECF No. 1

at 3.) Lewis contends that he was attemptma@void conflict withinmates who were gang

! The Court construes the allegations agaims Shelby County Division of Corrections
as an attempt to assert a claim against Shelby County.
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members by using a different Ikevay to the dining hall. 1¢l. at 2.) DefendanYoung instructed
him to use the same walkway as the gang membish resulted in his gog to the end of that
line. (d.). Once Lewis finally made it into therding hall, he allegethat Defendant Young
made him get out of line and sit down without getting any food because Lewis had taken too
long to get to the dining areald(at 3.) As a result, Lewis dibt get any breakfast even though
it had been fifteen hours since his last mehl.) (Lewis seeks compensatory damagéd.) (
[I. Analysis

The Court is required to screen prisoner clamps and to dismiss any complaint, or any

portion thereof, if the complaint—

(1) is frivolous, malicious, or fis to state a claim upon which relief
may be granted; or

(2) seeks monetary relief fromdafendant who is immune from such
relief.

28 U.S.C. § 1915A(bkee als®8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in tese states a claim on which relief may be
granted, the court applies the standards undderak Rules of Civil Procedure 12(b)(6), as
stated inAshcroft v. Igbal556 U.S. 662, 677-79 (2009), andBell Atlantic Corp. v. Twombjy
550 U.S. 544, 555-57 (2007Mill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting
all well-pleaded allegations in the complaintra®, the Court ‘consider[s] the factual allegations
in [the] complaint to determine if they pkibly suggest an entitlement to relief.Williams v.
Curtin, 631 F.3d 380, 383 (6th Cir. 2011) (quotiigpal, 556 U.S. at 681) (alteration in
original). “[P]leadings that . . are no more than conclusions . are not entitled to the
assumption of truth. While legal conclusions gmavide the frameworlkf a complaint, they

must be supported by factual allegationkybal, 556 U.S. at 67%ee also Twomhlp50 U.S. at



555 n.3 (“Rule 8(a)(2) still requires‘showing,’ rather than a biket assertion, aéntitiement to
relief. Without some factual atiation in the complaint, it is hard to see how a claimant could
satisfy the requirement of providj not only ‘fair notice’ of thenature of the claim, but also
‘grounds’ on which the claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d
at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factually frivolous under 88 1915A(b)(1) and
1915(e)(2)(B)(i) is aeparate issue from whether itidao state a @im for relief.
Statutes allowing a compldito be dismissed as ¥olous give “judges not only
the authority to dismiss a claim based on an indisputably meritless legal theory,
but also the unusual power to pierce thi¢ eethe complaint'sactual allegations
and dismiss those claims whose fattiententions are clearly baselesieitzke
490 U.S. at 327, 109 S. Ct. 1827 (intetprg 28 U.S.C. § 1915). Unlike a
dismissal for failure to state a claim, where a judge must accept all factual
allegations as trudgbal, 129 S. Ct. at 1949-50, a juddees not have to accept
“fantastic or delusional” faactl allegations as true in prisoner complaints that are
reviewed for frivolousnessNeitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to less strént standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.'Williams 631 F.3d at 383
(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Pro selitigants and prisoners
are not exempt from the requirementgted Federal Rules of Civil Procedur@/ells v. Brown
891 F.2d 591, 594 (6th Cir. 198%ee also Brown v. Matauszako. 09-2259, 2011 WL
285251, at *5 (6th CirJan. 31, 2011) (affirming dismissal pfo secomplaint for failure to
comply with “unique pleading requirements” andtistg “a court cannot feate a claim which [a

plaintiff] has not spelled out in his pleading™) (quoti@ark v. Nat'l Travelers Life Ins. Cp.

518 F.2d 1167, 1169 (6th Cir. 1975))téaation in original);Payne v. Sec’y of Treas/3 F.



App’x 836, 837 (6th Cir. 2003) (affirmingua spontelismissal of complaint pursuant to Fed. R.
Civ. P. 8(a)(2) and stating, “[n]eithémis court nor the district court is required to create Payne’s
claim for her”);cf. Pliler v. Ford 542 U.S. 225, 231 (2004) (“Disttijudges have no obligation
to act as counsel or paralegapto selitigants.”); Young Bok Song v. Gipsot23 F. App’x 5086,
510 (6th Cir. 2011) (“[W]e decline to affirmativefgquire courts to ferret out the strongest cause
of action on behalf gbro selitigants. Not only would that dy be overly burdensome, it would
transform the courts from neutialbiters of disputes into advoeatfor a particular party. While
courts are properly chged with protecting the rights o&ll who come before it, that
responsibility does not encompaadvising litigants as to whdegal theories they should
pursue.”).

Lewis filed his complaint on ehcourt-supplied form for actions under 42 U.S.C. § 1983.
Section 1983 provides:

Every person who, under color ahy statute, ordinance, regulation,

custom, or usage, of any State or Territorythe District of Columbia, subjects,

or causes to be subjectedyecitizen of the United States or other person within

the jurisdiction thereof to the deprivation of any rights, privileges, or immunities

secured by the Constituticand laws, shall be liable to the party injured in an

action at law, suit in equity, or other proper proceeding for redress, except that in

any action brought against a judicial offider an act or omission taken in such

officer's judicial capacity, injunctive relief shall not be granted unless a

declaratory decree was violated or @eatory relief was unavailable. For the

purposes of this section, any Act obrigress applicable exclusively to the

District of Columbia shall be considerdd be a statute of the District of

Columbia.
To state a claim under 42 U.S&1983, a plaintiff must allege tnelements: (1) a deprivation
of rights secured by the “Constitution and laws” of the United States (2) committed by a

defendant acting under color of state ladickes v. S.H. Kress & C0398 U.S. 144, 150

(1970).



Lewis’s complaint contains no factual @étions against Defendant Gupton. When a
complaint fails to allege any action by a defendant, it necessarily fails to “state a claim for relief
that is plausible on its face Twombly 550 U.S. at 570.

The complaint does not assert a validralagainst Shelby County. When a § 1983 claim
is made against a municipality or county, the towrst analyze two distinct issues: (1) whether
the plaintiff's harm was caused by a consimal violation; and (R if so, whether the
municipality is responsible for that violatiorCollins v. City of Harker Heights, Tex03 U.S.
115, 120 (1992). The second issue is disp@siiv_ewis’s claims against Shelby County.

A local government “cannot be held lialslelely because it employs a tortfeasor—or, in
other words, a municipality cannioe held liable under § 1983 omespondeat superiaheory.”
Monell v. Dep’t. of Soc. Sery<l36 U.S. 658, 691 (1978ee also Searcy v. City of Day;@8
F.3d 282, 286 (6th Cir. 1994Berry v. City of Detroit25 F.3d 1342, 1345 (64@ir. 1994). A
municipality cannot be held responsible foramstitutional deprivation unless there is a direct
causal link between a municipal policy or custanmd the alleged constitutional deprivation.
Monell, 436 U.S. at 691-92Deaton v. Montgomery Cnty., Ohi889 F.2d 885, 889 (6th Cir.
1993). To demonstrate municipadbility, a plaintiff “must (1) i@ntify the municipal policy or
custom, (2) connect the policy tbe municipality, and3) show that his particular injury was
incurred due to execution of that policyAlkire v. Irving 330 F.3d 802, 815 (6th Cir. 2003)
(citing Garner v. Memphis Police Dep® F.3d 358, 364 (6th Cir. 1993)“Where a government
‘custom has not received formal approval tiylouhe body’s official decisionmaking channels,’
such a custom may still be the subject of a § 1983 salkire, 330 F.3d at 815 (quotirgonell,
436 U.S. at 690-91). The policy or custom “mhbst ‘the moving force of the constitutional

violation’ in order to establish theahility of a government body under § 198F&arcy 38 F.3d



at 286 (quotingPolk Cnty. v. Dodsqgm454 U.S. 312, 326 (1981) (dian omitted)). “[T]he

touchstone of ‘official policy’ isdesigned ‘to distinguish acts of theunicipality from acts of

employee®f the municipality, and thereby make clé@at municipal liability is limited to action
for which the municipality is actually responsible.City of St. Louis v. Praprotnjk485 U.S.

112, 138 (1988) (quotingembaur v. Cincinnatd75 U.S. 469, 479-80 (1986)).

Although civil rights plaintiffs are not qeired to plead the facts demonstrating
municipal liability with particularity,Leatherman v. Tarrant Cnty. Narcotics Intelligence &
Coordination Unit 507 U.S. 163, 168-69 (1993), the commplanust be sufficient to put the
municipality on notice of the aintiff's theory of liability, see, e.g., Fowler v. CampheQivil
Action No. 3:06CV-P610-H, 2007 WL 1035D0at *2 (W.D. Ky. Mar. 30, 2007)eackering v.
Ankrom No. 4:05-CV-00018-M, 2005 WL 18864, at *2 (W.D. Ky. Aug. 5, 2005Pliver v.
City of MemphisNo. 04-2074-B, 2004 WL 3316242, at *4 (W.D. Tenn. Dec. 2, 2@94Raub
v. Corr. Med. Servs., IncNo. 06-13942, 2008 WL 160611, at t2.D. Mich. Jan. 15, 2008)
(denying motion to dismiss where complaint comdi conclusory allegations of a custom or
practice);Cleary v. Cnty. of MacomiNo. 06-15505, 2007 WL 2669103t *20 (E.D. Mich.
Sept. 6, 2007) (same)orningstar v. City of DetrojtNo. 06-11073, 2007 WL 2669156, at *8
(E.D. Mich. Sept. 6, 2007) (sam&hidester v. City of Memphiblo. 02-2556 MA/A, 2006 WL
1421099, at *3 (W.D. Tenn. June 15, 2005). The dampdoes not allege that Lewis suffered
any injury arising from an unconstitatial policy or custom of Shelby County.

Lewis’s claim against Defendant Young arises under the Eighth Amendment, which
prohibits cruel and unusual punishmeng&ee generallWilson v. Seiter501 U.S. 294 (1991).
An Eighth Amendment claim consists of both objective and subjective comporkartaer v.

Brennan 511 U.S. 825, 834 (1994)udson v. McMillian 503 U.S. 1, 8 (1992)Vilson 501



U.S. at 298Williams v. Curtin 631 F.3d at 383ylingus v. Butler 591 F.3d 474, 479-80 (6th
Cir. 2010). The objective compamterequires that the deprivati be “sufficiently serious.”
Farmer, 511 U.S. at 834dudson 503 U.S. at 8Vilson 501 U.S. at 298.

To satisfy the objective compameof an Eighth Amendment claim, a prisoner must show
that he “is incarcerated under conditions pgsk substantial risk of serious harregrmer, 511
U.S. at 834see also Miller v. Calhoun Cnfy408 F.3d 803, 812 (6th C2005), or that he has
been deprived of the “minimal dized measure of lé#'s necessities,Wilson 501 U.S. at 298
(internal quotation marks omittedgee also Hadix v. JohnsoB67 F.3d 513, 525 (6th Cir. 2004)
(“To succeed in an Eighth Amendment challengeprjaoner] must establish that . . . a single,
identifiable necessity of civilized human existe is being denied . . . .”). The Constitution
“does not mandate comfortable prison®Vilson 501 U.S. at 298 (internal quotation marks and
citation omitted). “[R]outine discomfort is paof the penalty that criminal offenders pay for
their offenses against societyHudson 503 U.S. at 9 (internal quotation marks and citation
omitted). Thus, “extreme deprivations are required to make out a conditions-of-confinement
claim.” 1d. at 9.

The Eighth Amendment requires prison officitdsprovide inmates with a diet that is
nutritionally adequate for the maintenance of normal heatbhnningham v. Jone$67 F.2d
653, 656 (6th Cir. 1977%ee also Clark-Murphy v. Foreback39 F.3d 280, 292 (6th Cir. 2006).

In this case, the complaint alleges that, omaglsioccasion, Lewis missed his breakfast because
Defendant Young pulled him out of the meal line. That deprivation does not rise to the level of a
constitutional violation. Moore v. Curtis 68 F. App’x 561, 562 (6tiCir. 2003) (isolated
deprivations of food do natiolate the Eighth Amendmentgims v. Mich. Dep’t of Corr23 F.

App’x 214, 216 (6th Cir. 2001) (“The fact that Simmay have been served one cup of fruit as



part of a six-meal-per-day diet does not esthldigieprivation of nutrition necessary to sustain
his physical well-being. Furthermore, Sims did alkége that he was denied sufficient food on a
daily basis or that he could not maintain hisltrebased on the diet provided him even though
one of the six meals he received per day mave consisted of one cup of fruit.gunningham
v. Jones 667 F.2d 565, 566 (6th Cir. 1982) (inmate€Eighth Amendment rights were not
violated when he was served one meal a fdayl5 consecutive days because that meal was
sufficient to maintain normal health). Lewd®es not allege that missing one meal adversely
affected his health. Therefore, the allegatthat Lewis was not fed breakfast on October 8,
2014, does not satisfy the objective compdred an Eighth Amendment claim.

For the foregoing reasons, Lewis’'s complainsubject to dismissal in its entirety for
failure to state a claim on wdh relief can be granted.

lll. Standard for Leave to Amend

The Sixth Circuit has held that a districourt may allow a prisoner to amend his
complaint to avoid gua spontalismissal under the PLRALaFountain v. Harry 716 F.3d 944,
951 (6th Cir. 2013)see alsdBrown v. R.l, No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.
22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some
form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).
Leave to amend is not required where a deficiency cannot be d@irean 2013 WL 646489, at
*1; Gonzalez-Gonzalez v. United Stat@s7 F.3d 31, 37 (1st Cir. 200This does not mean, of
course, that eversua spontalismissal entered without prior tice to the plaintiff automatically
must be reversed. If it is crystal clear thia plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{srayson v. Mayview State

Hosp, 293 F.3d 103, 114 (3d Cir. 2002)in(“forma pauperisplaintiffs who file complaints



subject to dismissal under Rule 12(b)(6) shaaltkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahoheritless complaint that cannot be salvaged by
amendment comports with due process and does fnioige the right of aces to the courts.”).
In this case, because the deficiencies in Lesngemplaint cannot be cured, leave to amend is not
warranted.
IV. Conclusion

The Court DISMISSES Lewis’s complaint for failure to state a claim on which relief can
be granted, pursuant to 28 U.S.C. 88 1915(e)jR){Band 1915A(b(1). Leave to amend is
DENIED because the deficienciesliawis’s complaint cannot be cured.

Pursuant to 28 U.S.C. 81915(a)(3), the Conuist also consider whether an appeal by
Lewis in this case would be taken in goodHfaitThe good faith standard is an objective one.
Coppedge v. United State269 U.S. 438, 445 (1962). The test for whether an appeal is taken in
good faith is whether the litigant seeks appellatgere of any issue that is not frivolousd. It
would be inconsistent for a distticourt to determine that aroplaint should be dismissed prior
to service on the Defendants, but has sufficient merit to support an apgeaha pauperis
See Williams v. Kullmary22 F.2d 1048, 1050 n.1 (2d Cir. 1983)he same considerations that
lead the Court to dismiss this case for failurstaie a claim also compel the conclusion that an
appeal would not be taken in good faith. Theref it is CERTIFIED, pursuant to 28 U.S.C.
§ 1915(a)(3), that any appealthis matter by Lewis wodlnot be taken in good faith.

The Court must also address the assedsofethe $505 appellate filing fee if Lewis
nevertheless appeals the dismissal of this case. A certification that ahiappmd taken in good

faith does not affect an indigent prisoner plaintiff's ability to take advantage of the installment



procedures contained in § 1915(ee McGore v. Wriggleswortth14 F.3d 601, 610-11 (6th
Cir. 1997),partially overruled on other grounds by LaFountaifi6 F.3d at 951McGore sets

out specific procedures for pfementing the PLRA, 28 U.S.C. § 1915(a)-(b). Therefore, Lewis
is instructed that if he wishes to take aulzge of the installmerrocedures for paying the
appellate filing fee, he must complyith the procedures set outicGoreand 8§ 1915(a)(2) by
filing an updatedn forma pauperisaffidavit and a current, certified copy of his inmate trust
account for the six months immediately ggding the filing of the notice of appeal.

For analysis under 28 U.S.C. § 1915(g) of fufilnegs, if any, by Lewis, this is the third
dismissal of one of his cases as frivolous or for failure to state a Tlinis “strike” shall take
effect when judgment is entere@oleman v. Tollefsqri35 S. Ct. 1759, 1763-64 (2015).

Section 1915(g) provides:

In no event shall a prisoner bring a tiaction or appeal a judgment in a civil

action or proceeding under this sectiorthié prisoner has, on 3 or more prior

occasions, while incarceratemt detained in any facility, brought an action or

appeal in a court of the United Stateattivas dismissed ondhground that it is

frivolous, malicious, or failgo state a claim upon which relief may be granted,

unless the prisoner is vadimminent danger aferious physical injury.

28 U.S.C. § 1915(g). ConsequentlLewis is warned that he Izarred from filing any further
actionsin forma pauperiswhile he is a prisoner withithe meaning of 28 U.S.C. § 1915(h)
unless he is in imminent danger of serious physigaty. Any civil acton filed by Lewis after

the date of the judgment in this case must be accompanied by either the $400 civil filing fee or
allegations sufficient to show that, at the timefimig the action, he isn imminent danger of

serious physical injury. If Lewis submitsiya complaint that does naillege he is under

imminent danger of serious physical injury or is not accompanied by the filing fee, the complaint

% See Lewis v. Guptphlo. 14-2808-JDT-dkv (W.D. Tenn. Jan. 14, 2015) (dismissed for
failure to state a claim), angewis v. GuptonNo. 14-2866-JDT-cgc (W.D. Tenn. Jan. 9, 2015)
(dismissed for failure to state a claim).
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will be filed, but Lewis will be required to remit the full filing fee. If he fails to do so, the case
will be dismissed, and the filingé will be assessed from his inmate trust account without regard
to the installment payment procedures of 28 U.S.C. §§ 1915(3)-(b).

The Clerk is directed to prepare a judgment.

IT IS SO ORDERED.
s/ JamesD. Todd
JAMESD. TODD
UNITED STATESDISTRICT JUDGE

3 Lewis is further cautioned that, if he atipts to evade the § 194 (restriction by filing
actions in other jurisdictions that are then trangfd or removed to this district, the Court may
impose a monetary sanction in the full amount of the civil filing fee.
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