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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION
LUGENE DAVIS,
Plaintiff,
VS. No.15-2031-JDT-tmp

GREGORYALLEN,

N N N N N N N N N

Defendant.

ORDER DISMISSING COMPLAINT,
CERTIFYING AN APPEAL WOULD NO BE TAKEN IN GOOD FAITH,
NOTIFYING PLAINTIFF OF APPELLATE FILING FEE AND
NOTIFYING PLAINTIFF OF RESTRICTIONS UNDER 28 U.S.C. § 1915(g)

On January 12, 2015, Plaintiff Lugedavis (“Davis”), an inmate at the South
Central Correctional Facility in Clifton, Tennessee, filegra secomplaint pursuant to
42 U.S.C. § 1983, acomanied by a motion for leave to procdadforma pauperis
(ECF Nos. 1 & 2.) In an der issued on Januafid, 2015, the Cotiigranted leave to
proceedin forma pauperisand assessed the civil filing fee pursuant to the Prison
Litigation Reform Act (“PLRA’), 28 U.S.C. 88 1915(a)-(b)(ECF No. 4.) The Clerk
shall record the Defendant aorney Gregory Allen.

[. The Complaint
Davis alleges that on October 21, 20D4fendant Allen coerced him into signing

a plea agreement for fifteen years by tellingnlihat he would get sixty-three years at
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trial. (ECF No. 1 at 3.) Davis contentlsat he was incarcerated “from September 23,
2013 til | was given an add ddovember 9, 2013 becauteey never had my DNA. |
was being illegally [de]tained.” Id.) Davis alleges he wasentenced on October 21,
2014 despite the districtitarney stating that the DNAom the baseball cap did not
match the defendantld()

Davis contends that he “signed under Morth Carolina plea in which Mr. Allen
is in violation of insufficient ounseling and false imprisonment.ld.j Davis seeks
$1,000 for every day he hasdoeillegally detained, that Dendant Allen be disbarred,
and to have the “false glary” off his record. Id. at 4.)

[l. Analysis

The Court is required to screen prisocemplaints and to dmiss any complaint,

or any portion thereof, if the complaint—

(1) is frivolous, malicious, or fis to state a claim upon which
relief may be granted; or

(2) seeks monetary relief fromdefendant who is immune from
such relief.

28 U.S.C. § 1915A(bsee als®8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in this case states a claim on which relief may
be granted, the court applies the stanslandder Federal Rules of Civil Procedure
12(b)(6), as stated iAshcroft v. Igbal 556 U.S. 662, 677-79 (2009), andBall Atlantic
Corp. v. Twombly550 U.S. 544, 555-57 (2007Hill v. Lappin, 630 F.3d 468, 470-71
(6th Cir. 2010). “Acepting all well-pleaded allegatioms the complaih as true, the

Court ‘consider[s] the factual allegations ihgt complaint to determe if they plausibly
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suggest an entitlemeto relief.” Williams v. Curtin 631 F.3d 380, &3 (6th Cir. 2011)
(quotinglgbal, 556 U.S. at 681) (alterati in original). “[P]leadings that . . . are no more
than conclusions . . . are not entitled to theuanption of truth. While legal conclusions
can provide the framwork of a complaint, theymust be supported by factual
allegations.” Igbal, 556 U.S. at 679see also Twombly550 U.S. at 555 n.3 (“Rule
8(a)(2) still requires a ‘showingrather than a blanket assertion, of entitlement to relief.
Without some factual allegation in the comptaihis hard to see how a claimant could
satisfy the requirement of providing not onlyiffaotice’ of the nature of the claim, but
also ‘grounds’ on which the claim rests.”).

“A complaint can be frivolosi either factually or legall Any complaint that is
legally frivolous wouldipso factofail to state a claim upon which relief can be granted.”
Hill, 630 F.3d at 470 (citinjeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factualisivolous under 88 1915A(b)(1) and
1915(e)(2)(B)(i) is a separate issue framether it fails to state a claim for

relief. Statutes allowing a complaiti be dismissed as frivolous give

“judges not only the authiby to dismiss a claim based on an indisputably

meritless legal theory, baiso the unusual power to pierce the veil of the

complaint’s factual allegations amdismiss those claims whose factual

contentions are clearly baseles$léitzke 490 U.S. at 327, 109 S. Ct. 1827

(interpreting 28 U.S.C. 8§ 1915). Unlike dismissal for failure to state a

claim, where a judge must acceit factual allegations as trukgbal, 129

S. Ct. at 1949-50, a judgkes not have to acceptfftastic or delusional”

factual allegations as true in prisoneomplaints that are reviewed for

frivolousness.Neitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to lessstyent standards than formal pleadings

drafted by lawyers,” and should tleéore be liberally construed.Williams 631 F.3d at



383 (quotingMartin v. Overton 391 F.3d 710, 71@6th Cir. 2004)).Pro selitigants and
prisoners are not exempt from the requiremehthe Federal Rules of Civil Procedure.
Wells v. Brown891 F.2d 591, 594 (6th Cir. 1988ge also Brown v. Matauszako. 09-
2259, 2011 WL 285251, at *Bth Cir. Jan. 31, 20} 1(affirming dismissal ofpro se
complaint for failure tacomply with “unique pleading griirements” and stating “a court

cannot ‘create a claim which [a plaintiff] ©i@ot spelled out in his pleading™) (quoting
Clark v. Nat'l Travelers Life Ins. Cp518 F.2d 1167, 1169 (6tbir. 1975)) (alteration in
original); Payne v. Sec'’y of Treas’3 F. App’x 836,837 (6th Cir. 2003) (affirmingua
spontedismissal of complaint pursuant to Fed.@v. P. 8(a)(2) and stating, “[n]either
this court nor the district court is reged to create Payne’s claim for her€y; Pliler v.
Ford, 542 U.S. 225, 231 (2004) (“District judglave no obligation to act as counsel or
paralegal tgoro selitigants.”); Young Bok Song v. Gipsofi23 F. App’x506, 510 (6th
Cir. 2011) (“[W]e declir to affirmatively require court® ferret out the strongest cause
of action on behalf gbro selitigants. Not only would thaduty be overlyburdensome, it
would transform the courts from neutral igebs of disputes into advocates for a
particular party. While courts are propedgarged with protecting the rights of all who
come before it, that responsibility does not encompassiagvitigants as to what legal
theories they should pursue.”).

Davis filed his complaint on the cowstjpplied form for actins under 42 U.S.C.
8§ 1983. Section 1983 provides:

Every person who, under color afyastatute, ordinance, regulation,

custom, or usage, of any State onrifery or the Distict of Columbia,
subjects, or causes to be subjected,aimen of the United States or other
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person within the jurisdton thereof to the deprivation of any rights,
privileges, or immunities secured ltlge Constitution and laws, shall be
liable to the party injured in an actionlatv, suit in equity, or other proper
proceeding for redress, except thaamy action brought against a judicial
officer for an act or omission taken such officer's judicial capacity,
injunctive relief shall not be gramteunless a declaratory decree was
violated or declaratory relief was waalable. For the purposes of this
section, any Act of Congress appli@mlexclusively to the District of

Columbia shall be considered to be a statute of the District of Columbia.

To state a claim under 42 U.S.C. § 1983, anpiff must allege two elements: (1) a
deprivation of rights secured by the “Cangion and laws” of te United States (2)
committed by a defendant actingdem color of state lawAdickes v. S.H. Kress & Co.
398 U.S. 144150 (1970).

Davis has no claim against Defendant AlleCourts have uniformly held that
attorneys are not state actorsorxcan be sued under § 1983eePolk County v. Dodsgn
454 U.S. 312, 325 (1981)[&] public defender does naict under color of state law
when performing a lawyer’s tramnal functions as counsel todefendant in a criminal
proceeding.”);Deas v. Potts547 F.2d 800 (4th Cir. 197§)A private attorney who is
retained to represent a crimindefendant is not actingnder color of state law, and
therefore is not amendable to suit under 8 198B1Ulligan v. Schlachter389 F.2d 231,
233 (6th Cir. 1968) (private attorney wiappointed by the court does not act under
color of state law)Haley v. Walker 751 F.2d 284, 285 (8t@ir. 1984) (per curiam)
(attorney appointed byederal court is not a federalfficer who can be sued under
Biveny.

For the foregoing reasons, Davis’s complansubject to dismissal in its entirety

for failure to state a claim on which relief can be granted.
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lll. Standard for Leave to Amend

The Sixth Circuit has held that a distradiurt may allow a prisoner to amend his
complaint to avoid a&ua spontalismissal under the PLRALaFountain v. Harry 716
F.3d 944, 951 (6th Cir. 2013¢ee alsdBrown v. R.l, No. 12-1403, 2013 WL 646489, at
*1 (1st Cir. Feb. 22, 2013) (peuriam) (“Ordinarily, beforelismissal for failure to state
a claim is ordered, some form of notice andpportunity tocure the defi@ncies in the
complaint must be afforded.”).eave to amend is not reqedl where a deficiency cannot
be cured.Brown, 2013 WL 646489, at *1Gonzalez-Gonzalez v. United Sta2s7 F.3d
31, 37 (1st Cir. 2001) (“This doe®t mean, of course, that evesya spontalismissal
entered without prior nate to the plaintiff automatically nstibe reversed. If it is crystal
clear that the plaintiff cannot prevail andatramending the complaint would be futile,
then asua spontelismissal may stand.”$zrayson v. Mayview State Hos@93 F.3d 103,
114 (3d Cir. 2002) {h forma pauperiglaintiffs who file complaints subject to dismissal
under Rule 12(b)(6) should receive leawo amend unless amendment would be
inequitable or futile”),Curley v. Perry 246 F.3d 1278, 1284 (10Cir. 2001) (“We agree
with the majority view thasua sponte dismissal of a ntie'ss complaint that cannot be
salvaged by amendment comigowith due process and doest infringe the right of
access to the courts.”). In this case, bec#useleficiencies in Davis’'s complaint cannot
be cured, leave to amend is not warranted.

IVV. Appeal Issues
Pursuant to 28 U.S.C. 81915(a)(3), the Cowust also consider whether an appeal

by Davis in this case would be taken in gdaith. The good fith standard is an
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objective oneCoppedge v. United Stat€369 U.S. 438, 445 (1962). The test for whether
an appeal is taken in good faith is whetther litigant seeks appellate review of any issue
that is not frivolous.ld. It would be inconsistent for district court to determine that a
complaint should be gimissed prior to service on thefBredants, but has sufficient merit
to support an appeal forma pauperis See Williams v. Kullmarv22 F.2d 1048, 1050
n.1 (2d Cir. 1983). The samensiderations that lead theo@t to dismiss this case for
failure to state a claim also compel the cosdn that an appeaould not be taken in
good faith.

V. Conclusion

The Court DISMISSES Dasis complaint for failureo state a claim on which
relief can be granted, pursuant to 28 U.$&1915(e)(2)(B)(ii) ad 1915A(b(1). Leave
to amend is DENIED because the deficienciedanis’s complaint cannot be cured. Itis
also CERTIFIED, pursuant 88 U.S.C. 8§ 1915(a)(3), thany appeal in this matter by
Davis would not be taken in good faith.

The Court must also address the assess of the $505 appellate filing fee if
Davis nevertheless appeals the dismissal ofctgge. A certification that an appeal is not
taken in good faith does not affect an geht prisoner plainffis ability to take
advantage of the installment pemures contained in § 1915(b)See McGore V.
Wrigglesworth 114 F.3d 601, 610-11 (6th Cir. 199°partially overruled on other
grounds by LaFountain716 F.3d at 951.McGore sets out specific procedures for
implementing the PLRA, 28 U.S.@.1915(a)-(b). Therefore, Big is instructed that if

he wishes to take advantage of the instalinpeacedures for paying the appellate filing
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fee, he must comply with the procedures set oMadaoreand § 1915(a)(2) by filing an
updatedin forma pauperisaffidavit and a current, cernigd copy of his inmate trust
account for the six months immediately prangdhe filing of the notice of appeal.

Finally, for analysis under 28 U.S.@.1915(g) of future filings, if any, by
Plaintiff, this is the third dismsal of one of his cases as/@lous or for failure to state a
claim! Section 1915(g) provides:

In no event shall a prisoner bring aitiaction or appeal a judgment in a

civil action or proceeding under thgection if the prigner has, on 3 or

more prior occasions, while incarcerateddetained in any facility, brought

an action or appeal in a court of taited States that was dismissed on the

ground that it is frivolous, malicious, dails to state a claim upon which

relief may be granted, unless thdspner is under imminent danger of

serious physical injury.
28 U.S.C. 8 1915(g). Consequently, Plainsfivarned that he is barred from filing any
further actionsn forma pauperisvhile he is a prisoner with the meaningf 28 U.S.C.
§ 1915(h) unless he is in imminent dangesefious physical injury. Any civil action
filed by Plaintiff after the date of the judgmt in this case mugie accompanied by
either the $400 civil filing fee or allegationsfficient to show that, at the time of filing
the action, he is in imminent danger of ead physical injury. If Plaintiff submits any
complaint that does not allege he is under iment danger of serioyghysical injury or

is not accompanied by the fifinfee, the complaint will béiled, but Plaintiff will be

required to remit the full filing fee. If heifa to do so, the case will be dismissed, and

! Plaintiff previously filedDavis v. Beasley, et alNo. 14-2099-JDT-tmp (W.D. Tenn.
Jan. 14, 2016) (dismissed for failure to state a claim)PDawik v. Weirich, et alNo. 14-2531-
JDT-tmp (W.D. Tenn. Feb. 20, 2015) (dismis$er failure to state a claim).
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the filing fee will be assessed from his inmdrust account without regard to the
installment payment proceduret28 U.S.C. §§ 1915(a)-(B).
The Clerk is directed to prepare a judgment.

IT IS SO ORDERED.
s/ James D. Todd
AMESD. TODD
UNITEDSTATESDISTRICT JUDGE

2 Plaintiff is further cautionethat, if he attempts to ade the § 1915(g) restriction by
filing actions in other jurisdictions that are thesnsferred or removed this district, the Court
may impose a monetary sanction in thik amount of the civil filing fee.
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