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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

RHONDA CRAYTON and )
SHEILA REED, )
)
Plaintiffs, )
)
V. ) No0.15-cv-2270-STA-cgc
)
)
PHARMEDIUM SERVICES, LLC and )
KERI KJELLIN, and JOHN TOTH, )
)
Defendants. )

ORDER PARTIALLY GRANTING AND PARTIALLY DENYING
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AS TO PLAINTI FF RHONDA CRAYTON

Plaintiffs Rhonda Crayton and Sheila Re#etifthis action against their former employer
PharMEDium Services, LLC (*PharMEDium”)nd PharMEDium employees, Keri Kjellin and
John Toth' pursuant to 28 U.S.C. § 1981(ECF No. 1.) Defendants have filed a motion for
summary judgment as to PlaffitCrayton. (ECF No. 60), Plaintiff has filed a response to the

motion (ECF No. 68), Defendants have filed aydplthe response (ECF No. 79), and Plaintiff

1 Unlike Title VIl of the CivilRights Act of 1964, 42 U.S.C. § 2008eseq, individuals may be
sued for violations of § 1981See Jones v. Cont'| Cor@.89 F.2d 1225, 1231 (6th Cir. 1986)
(“[T]he law is clear thatndividuals may be held liabfer violations of § 1981.").

> The complaint states that Plaintiffs will fée amended complaint to add claims pursuant to
Title VII after receiving a notee of right to sue from the Equal Employment Opportunity
Commission (“EEOC”). (ECF No. 1, 1 6.) Nockuamendment has been filed. Therefore, the
only claims before the Court are Plaintiffs’ § 1981 claims.
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has filed a sur-reply. (ECF No. 81-1.) For the reasons$ &eth below, Defendants’ motion is
PARTIALLY GRANTED andPARTIALLY DENIED .

Standard of Review

Summary judgment is proper “if the pleadings, depositions, answers to interrogatories,
and admissions on file, together witie affidavits, if any, show #t there is no genuine issue as
to any material fact and thétte moving party is entitled to a judgment as a matter of faw.”
When deciding a motion for summary judgment,dbert must review all the evidence and draw
all reasonable inferences in favor of the non-movarh reviewing a motion for summary
judgment, the Court views the evidence in tigatlimost favorable tthe nonmoving party, and
it “may not make credibility determinations or weigh the evideficeWhen the motion is
supported by documentary proof such as depositions and affidavits, the nonmoving party may
not rest on his pleadings but, rather, must piteseme “specific facts showing that there is a

I* These facts must be more thascintilla of evidence and must meet

genuine issue for tria
the standard of whether a reasonable jurorccotl by a preponderance of the evidence that the

nonmoving party is entitled to a verdfct. When determining if summary judgment is

¥ A motion for summary judgment &s Plaintiff Reed was partiallgranted and partially denied
on September 13, 2016. (ECF No. 85.) Thé&ionovas granted on all claims except her
retaliation claim.

* Fed. R. Civ. P. 56(c).

> Matsushita Elec. Indus. Co. v. Zenith Radio Co#5 U.S. 574, 587 (1986).

® Laster v. City of Kalamazo@46 F.3d 714, 726 (6th Cir. 2014).

’ Celotex Corp. v. Catrett77 U.S. 317, 322 (198@astham v. Chesapeake Appalachia,
L.L.C. 754 F.3d 356, 360 (6th Cir. 2014).

8 Anderson v. Liberty Lobby, In@77 U.S. 242, 252 (1986).



appropriate, the Court should askhether the evidence preserassufficient disagreement to
require submission to a jury or whether it isos@-sided that one party must prevail as a matter

of law.”®

The Court must enter summary judgmentdiagt a party who fails to make a showing
sufficient to establish the existence of an elenessential to that partysase and on which that
party will bear the burden of proof at tridf”

Statement of Facts

The following facts are undisped unless otherwise noted:

PharMEDium Services, LLC, is a limited ligity company organized under the laws of
the State of Delaware. It@rides compounding services to pial pharmacies, including the
formulation of pain-management medication usedhm administration of epidural anesthesia.
One of PharMEDium’s facilitiess located at 6100 Global Drivie Memphis, Tennessee. The
Memphis facility compounds admixtures that are narcotic.

During the relevant time period, Defendanhd Toth, Caucasian, was the Director of

Quality Operations at the Memphis facility. As the Director of Quality Operations, Toth was

responsible for the quality groups in each Ifggi including the laboratory. Toth reported

directly to Tom Rasnic, the Vice President of Quality Regulatory and Research and

Development?

% 1d. at 251-52.
10 Celotex 477 U.S. at 322.

1 (PI's Resp. to Defs’ SOF, {1 1 — 4, ECF No.16B-Plaintiff states @t the Memphis facility
also performs monitoring and testiofydrugs already in circulation.

2 0d.at115-7.)



During the relevant time period, Defend#&teri Kjellin, Caucasian, was the EPA Lab
Manager at the Memphis facility. As the EPA Lab Manager, Kjellin was responsible for
assigning work in the lab and selecting employeepdaticular projects in the lab. She also was
responsible for ensuring th#te lab’s methods and procedunesre followed and that the
instrumentation was operating appropriately. Kjellin reported directly to *fottKjellin
supervised ten employees, which included fivenaists — Plaintiffs Sheila Reed and Rhonda
Crayton, African-American; Dustin Hall, Caucasidrgnika Aurora, East Indian; and Elizabeth
Simpson, Caucasiafi.

The Memphis lab is charged with testing the identity and potency of final drug products.
Once the drug products are compounded on sisgnaple of the produgoes to the lab for
testing. The testing equipment in the lalwnsists of HPLC (high pressure liquid
chromatography) and UPLC (ultra performanliquid chromatography). Balances, water
purification systems, and different types ohggware to measure solutions are part of the
equipment used in the lab. The testing is donmaaitor the operation and to ensure that the
processes are staying within state of control. The Mephis lab is a highly regulated
environment by both state and federal regulatfons.

PharMEDium is committed to developing qualpyocesses that facilitate the highest

level of safety for patients who are recipienfscritical intravenous rad epidural preparation.

13 (1d. at 1978 — 10.)

1 (1d. at 1 11.) The five non-chemist employsapervised by Kjellin were African-American
technicians.

15 (d. at 17 12 - 15.)



Accordingly, because public safety is depenidgon PharMEDium’s services, adherence to its
Standard Operating Procedures is important.

PharMEDium’s Code of Conduct prescribeslgofor employees to follow its policies
and procedure¥.

PharMEDium Policy CPS-016 requires chemists to document their tests at the time the
testing is performed (“All pedrmance tasks are to be documeel at the time the task is
performed.”) This requirement is included in the section which states, “All entries are to be
made in ink” and “All entries are to be legithnd sized appropriately for the space provid&d.”
CPS-016 also provides that “Falsification of doentation will not be terated. Any confirmed
incident of falsification of documentation sturesult in a thoroughnvestigation of the
circumstances and a written statement by the mamagessing the potertimpact the situation
may have had on product.” The policy identifies tbllowing as falsification of documentation:

“It must never be documented on any form abrart that a check, spection or test was
performed when, in fact, it was ndf a particular check cannbe done . . . Manager must be
contacted immediately and tolchywthe check cannot be done.” CPS-016 is in place to comply

with the regulatory requirements the FDA, which is the governmental agency charged with

1% (1d. at 1 16.) Plaintiff contends that exceps are made to the policies and procedures.

17 (1d. at 7 17.) Plaintiff contendsahthese goals “are violatedftothe desired outcomes of the
Defendants.” 1¢.)

18 (1d. at 7 18 - 21.) Plaintiff contendsathit was “common practice” for chemists and
technicians to begin work one day and tosimthe following day and that chemists were
permitted to note “End of Day” in a notebook if thegd not finished their work but ran out of
time. The chemists were then allegedly alloweddte “Start of Day” the next day and finish the
documentation. Defendants dispilaintiff’'s contention. (DefdResp. to PI's SOF, | 95, ECF
No. 79-1.)



regulating the pharmaceutical industfy. Section 5.14 lists examples of “Falsification of
Documentation 2°

PharMEDium values correct documentatimatause it is the only evidence PharMEDium
has showing that it complied with the FDA’'sstieg requirements. Because PharMEDium is
under scrutiny by the FDA and a negative audit @gebkult in fines and/or ultimately a shut-
down of PharMEDium’s operations, PharMEDiunkda a serious view ofiolations of CPS-

0167

PharMEDium’s handbook states that it is committed to providing a work environment
free from discrimination and harassmént.

Additionally, PharMEDium’s handbook outlingsrohibited conduct. The Employee
Handbook lists as a major offense: “Falsification misrepresentation of personnel or other
records including time reporting, time cards, expense reports, benefit forms and application
forms.?3

In 2003, Plaintiff Crayton graduated from Teasee State Universityith a Bachelor of

Science degree in chemistry with an emphasibi@chemistry. She then obtained a Master’s

Degree in chemistry with an emphasis in medicinal chemistry and drug design in 2005. Crayton

19 (PI's Resp. to Defs’ SOF, 11 19 - 21, ECF No. 68-1.)

20 (Defs’ Resp. to PI's SOF, {1 103-04, EC&. N9-1.) Defendants have responded only to
those additional facts submitted by Plaintiff that they dispute.af p. 1 n. 1.) Therefore, the
Court’s citation to Defendants’ response taadditional fact submitted by Plaintiff indicates an
implicit admission by Defendants thie fact is not disputed.

2L (PI's Resp. to Defs’ SOF, { 21, ECF No. 68FI3intiff contends tht PharMEDium made
exceptions to CPS-016.

22 (1d. at 1 23.)

2 (1d. at 1 24)



completed a fellowship at Vanderbilt University 2007. As part of the fellowship, Crayton
worked in a neuropharmacology lab and worked hypertensive lalwith rats among other
rotations>*

On March 11, 2013, Defendant PharMEDiuneHdiCrayton as a temporary employee. A
temporary assignment allows both PharMEDiamd the potential permanent employee to
determine if the employment situation is a goodlfian employee is hired full time after this
temporary period, no major performance issues wbal@resent. Kjellin hired Crayton as a full
time End Product Assurance QC Chemist on July 15, $013.

Plaintiff was specifically lmed to work on routine testyy monitoring, and continuing
transfers of samples from a third-party laBlaintiff's employment was at will, and she was
subject to a confidentiality agreement covefttgarMEDium’s proprietary information and trade
secrets. According to Crayton’s job deption, her responsibilities included: “Receiving,
storing and logging in samples testing analysis; Setting up and performing sample analysis
per cGMP/GLP Guidelines . . . . [arfédllow Standard Operating Procedurés.”

Crayton was directly supervised by rKejellin throughout her employment with
PharMEDium. Likewise, Kjellin directly supendd Plaintiff Reed, who was also an African-
American chemist, throughout Reed’s employmeith PharMEDium. Kjellin is Caucasian,

and she reported to Johntfipwho is also Caucasidh.

4 (PI's Resp. to Defs’ SOF, § 25, ECF No. 68-1.) (Defs’ Resp. to PI's SOF, { 74, ECF No. 79-
1.)

% (Defs’ Resp. to PI's SOF, { 75, ECF No. 79-1.)
%6 (PI's Resp. to Defs’ SOF, 11 26 - 29, ECF No. 68-1.)

2" (Defs’ Resp. to PI's SOF, { 76, ECF No. 79-1.)



Kjellin conducted annual performance reviesisher subordinates. The rating scale was
1-5 with 5 being the highest. In Kjellin’sview of Crayton’s work in her annual 2013-2014
performance review, Kjellin rated Crayton as meets expectations or a 3 in all categories. Kjellin
testified that no negative comments were madeemannual review dfrayton and that she had
no concerns about Crayton’s performafite.

On September 25, 2014, Kjellin held lab meeting and announced that she was
appointing Dustin Hall, Caucasian, and Elizal®®tmpson, Caucasian, as the “point persons” for
the laboratory”’

On October 7, 2014, Plaintiff Reed filed a cdanpt of racial discrimination with Erika
Robey, an African-American who w#se local HR representativélaintiff Reed complained of
a series of issues that she believed constituted racial discrimination and harassment.
Specifically, she complained that Kjellin dhagiven preference to Hall and Simpson in
opportunities and special projedtsat set them up for advancement over Plaintiffs Reed and
Crayton and Ada Fifer, all minority employeegdditionally, she listed a series of individual
racially offensive and discriminatory statemealiegedly made by Simpson and Kjellin that had
occurred during her employment with PharMEDiulaintiff stated thashe did not feel that
she could go to Toth with these issues bec#{shin had repeatedly ated that Toth would

back her up regardis of the situatior’

8 (1d. at 9 77 =78.)

29 (1d. at 1 79.) The parties dispute whether thEssitions provided supervisory and leadership
experience or, instead, were merely “glorifiedssege-takers individualgho relayed to Kjellin
messages from employees outside the lab wiezngellin was not present in the lab.IdJ;

(PI's Resp. to Defs’ SOF, 31, ECF No. 68-1.)

%0 (Defs’ Resp. to PI's SOF, 1 80, ECF No. 79-1.) Defendants admit that these accusations were
made by Plaintiff Reed but not that the accusations were true.



On October 10, 2014, Crayton filed a complahracial discrimination and harassment
that also included a claim that Kjellin was npaulating the results of the integration of the
chromatography in order to bring drugs beingtdd within specificatios. This complaint was
filed with Robey and forwardetb Nancy Brandt, Caucasian, wia@s in HR in the corporate
office in Illinois3 PharMEDium began an investigatj and Brandt assumeontrol over the
investigation of the complair®

On October 14, 2014, Brandt conducted a telephone interview with Kjellin in which she
informed her that complaints of discriminatiordhzeen filed against her. This conversation was
when Kjellin learned of the complaints, and it was clear to her the identity of the complainants.
In the interview with Brandt, Kjellin stated thataitiffs felt that they wee “entitled.” Kjellin
denied that any comments that were race-relatekl place in the laboratory. Kjellin also stated
in response to questions about commentsgoaiade about race and minorities, “[D]id anybody
stop to think that maybe I'm the minority.” @&udt could not recall warning Kjellin not to
retaliate against Plaintiff§.

On October 17, 2014, Kjellin sent an email tothirentitled “List of Issues.” In this
email, Kjellin listed a series of issues thaé sthaimed were occurringith Robey and Plaintiff
Reed. Kjellin stated that aast member did not feel comfortable around Reed because of her
relationship with Robey and thattrust issue had been createficcording to Kjellin, a staff
member had noted “that after a few days oilBhbeing on vacation that there was a peace and

calm in the lab from the no interruptions frafR and tension bewen staff members was

3 (d. at 77 80, 84.)
32 (PI's Resp. to Defs’ SOF, 33, ECF No. 68-1.)

3 (Defs’ Resp. to PI's SOF, 82, ECF No. 79-1.)



minimal.” Kjellin also wrote in the email thddason had told her that Robey had pushed Mason
to interview Plaintiff Reed for a Quality Supesor position. According to Kjellin, after the
interview, Plaintiff Reed “was visibly annogewith me because loald not give her any
information on the position or why she was nahasen candidate,” wahort with Kjellin, and
conveyed in her “general disposition” a problemthvher attitude. Despite the statements in this
email, Kjellin rated PlaintiffReed as “Exceeds” expectatiofts teamwork/communication in

her 2013-2014 Annual Performance Ravi If there had been assue with Plaintiff's attitude

in the time frame Kjellin says it occurred, this would have been the review and rating category
where that critique would have been noté&gellin did not includeany such critique™?

On October 21, 2014, Brandt interviewed Pl&isitin person regarding their claims of
racial discrimination and harassment. In thefeiviews, Plaintiffs detailed their complaints of
racial discrimination, including their allegations wifair assignment of projects and leadership
development opportunities, racially offensivand inappropriate statements made in the
laboratory by Simpson and Kjellin, and the disgnatory application of company policies
between white and minority employee®8randt believed that Plaintiffs were sincere in their
complaints of racial discrimination and harassnint.

On October 22, 2014, Brandt met with Totldd®obey. During her meeting with Toth,
Brandt instructed him to meeiitv Simpson and with Plaintiff&

On October 23, 2014, Plaintiffs met with Tatgarding their complaints. During this

meeting, Toth informed Plaintiffs that he wasare of their complaintsvhich were still under

3 (d. at 7 83.)
% (1d. at 7 84.)

% (1d. at 7 85.)

10



investigation. He informed them that PharME@i would be rotating the point person position.
Toth also met with Simpson at Brandt's dtien regarding the comments that Simpson had
allegedly made. Following Toth’s conversatioithAGimpson, Brandt instructed Toth to follow

up with both Kjellin and Simpson to reinforce PharMEDium’s position that there was no
tolerance for racially offensive commenits.

On October 27, 2014, Rasnic emailed Toth ataded, “I feel asf we are chasing a
ghost!” Toth responded in part, “Yes, it seerasigdo not think we should have the expectation
that this will be wrapped up with a prettytlet bow or that we are going to find somebody to
hang this all on.” Toth then conducted his intewd Simpson. In his email to Brandt after the
interview, Toth pondered having to follow up imriting considering that “Keri has been
exonerated on the allegations.” Brandt respontiatKjellin said that “she would not say she
never participated in a conversation but #ts could not remember anything spedifie.

On October 28, 2014, Plaintiff Crayton dfed Brandt to complain of what she
contended was retaliatory behawiat the hands of Kjellin. ®gifically, Crayton claimed that
since she and Reed had filed their complaints, Kjellin had addressed them in a “sharp and
intimidating tone.” Crayton also complained tKgellin was now setting ditrary deadlines that

had never been previously guared. Kjellin was also algedly withholding guidance and

37 (PI's Resp. to Defs’ SOF, 35, ECF No. 68-1.)

3 (Defs’ Resp. to PI's SOF, { 87, ECF No. 79-1.)

11



answers to questions regarding the aineent of standard operating proceduré$n October
29, 2014, Plaintiff Reed called Brartdtcomplain of retaliatiof{’

On November 3, 2014, Brandbrducted telephone interviewsth Simpson and Tanika
Aurora. In the conversation with Aurora, Auaicconfirmed that Simpson had made a comment
about individuals having trouble with anothemployee because English was his second
language and that Simpson hadked Plaintiff Reed if Mdna Haynes, the first African-
American woman to receive a Ph.D. in mathéos, looked black. Simpson received training
for making these commernits.

On November 4, 2014, Brandbnducted a follow-up convetsan with Kjellin in which
Kjellin acknowledged that a discussion related to race occurred in her presence. Kjellin did not
deny that other statements had been made bustatgd that she could not recall if that had
happened. Kjellin and Brandt discussed commations training for Snpson. Kjellin also
received training. Brandt reiterated that censations like the ones contained in Plaintiffs’
grievances should notcur in the lalf?

On November 17, 2014, Kjellin sent an dinta Debra Adrowski, an employee from
corporate who was brought in to study Craysomomplaints about illegal integration of
chromatography results, stating, “Rhonda wasuested to updat¢he chromatography

procedure. There has yet to be any updates pess&nBelow this portion of the email, Kjellin

% (PI's Resp. to Defs’ SOF, 36, ECF No. 68-1); (Defs’ Resp. to PI's SOF, { 88, ECF No. 79-
1.)

0 (Defs’ Resp. to PI's SOF, 1 89, ECF No. 79-1.)
“1(d. at 7 90.)

2 (1d. at T 91); (PI's Resp. Defs’ SOF, { 38, ECF No. 68-1.)

12



forwarded a November 3, 2014, email from KjelimmCrayton. In the forwarded email, Kjellin
wrote, “We need to complete the update€C#S-1057. This was scheduled to be reviewed by
October 31st. As of today, | have not receiyedr redlines for review of the updates of this
procedure.” Kjellin did not inform Adrowski thdtoth had tabled thiassignment on October 28,
2014, nor did she forward the November 4, 2014, email from Crayton, which stated that the
assignment had been tabled until further direction was given.

On December 1, 2014, Kjellin emailed Tagbbout Reed and Crayton’s review of a
chromatography proceduf&.Around this same time, Kjellibegan emailing Robey in HR about
Crayton’s work. Kjellin could not remember exvsending similar emails to HR about an
employee’s worlk®

On December 3, 2014, Crayton began tgstinree samples of esmolol: Memphis,
Cleveland, and EPA samples. Qiay ran the set of standardsaagst which all three samples
were tested. Crayton recorded the data frois gbt of standards ione of the notebooks on
December 3, 2014, as well as in the reagentooote Crayton then ran all three samples against
this set of standards. Crayton recorded althef information for one of the sample tests on
December 3, 2014. She then reached the end dithand noted that she had reached the end of

the day in her notebodk.

*3 (Defs’ Resp. to PI's SOF, 1 92, ECF No. 79-1.) Crayton contends that the purpose of
Kjellin’'s email was to place her in a “negativgHt,” while Defendants contend that the email’s
purpose was to update Adrowski “on thereat status of the chromatographyid.f

* (1d. at 7 93.) The parties dispute Kjals motivation in sending the email.

% (1d. at 1 94.) The parties dispuivhether Kjellin was “critiquingCrayton’s work or keeping
HR informed of her interactions with Craytdoe to the complaints made by Crayton against
Kjellin.

6 (1d. at 1 95.)

13



On December 4, 2014, Crayton finished thétemap process. In the documentation on
December 4, Crayton was able to document the lgapnpparations and standards because all of
the tests have the same standards and thet fepior the UPLC provides a report for the other
information that goes into an Excel spreadsheeeach of the notebooks, Crayton recorded the
date on which the information was recorded inrtbgebook as well as ttdate on which the test
was run. Crayton never made any attempt to Ardghing. Crayton made notations for each task
when it was performed. All dhe documentation is tracealle.

Dustin Hall, a Caucasian chemist, senasdthe second person reviewer for Crayton’s
test. CPS-1068, which is the pealtire governing second persomifigation, requires that “All
areas that support documentationst be reviewed for accuraeynd completeness prior to the
final second person review signature.” To ffron an experiment, the second person reviewer
must have “a complete understanding of theudmentation as it is written. This documentation
should be complete, accurate, and make sense for the analysis.” Hall made suggested edits in the
notebooks, which Crayton thenaualed. Hall signed off on the notebooks on December 5, 2014,
when Kjellin was in the office. Also on Decéer 5, 2014, Kjellin signed off on Crayton’s tests
on the Final Approval form. Kjellin only sigal off on the monitoring forms. She was not
required to examine the notebooks, nor did she df so.

On December 10, 2014, while PharMEDium wasapping up its investigation, Crayton
submitted additional complaints of “further harassing and intimidating behavior.” Specifically,

Crayton complained that Simpson showed Cragtéanochure and pointed out a name in the hire

“7 (d. at 1 96.) Defendants do not dispute thas¢hactions occurred bugintain that Crayton
was not following PharMEDium’s policies andogedures when she did not document her work
on the day that it occurred.

8 (1d. at 19 97 - 98.)

14



listing (Parthasarathy Vedanthadesikachar) akdda€rayton if she kew how to pronounce the
name. Crayton also complained that she had stayedo work and that she thought Dustin Hall
had lingered attempting to look over her shoulder to see what she was working on. Crayton
complained that Hall and Simpson were spyndher and Reed. Crayton complained that, since
filing her complaint, Kjdin “will come to the lab, stand in the doorway, say nothing, stare at us
in an intimidating manner and theralk out. . . . It is very uncofortable feelingthe anxiety of
knowing that someone is after you, and the feansihg your job at any minute due to continual
harassment. We come to work every day to dd#dst job we can and are put in these situations
constantly.*®

Also on December 10, 2014, Hall brought Crayton’s esmolol write-up to Kjellin’s
attention. Hall presented a potahiissue regarding Crayton’s douentation of testing that she
had conducted in the lab on December 3, 2014, as to which Hall was a second-person reviewer.
The documentation concerned the three setsmiolol samples Crayton analyzed on December
3 and appeared to show that Crayton had datite document her results on the same day on
which she had completed the testing. Kjeliook the documentation to Toth. Toth asked
Kjellin to look into the issue and to providem with an outline or summary of her initial
findings regarding how the test was perfornéd.

On December 11, 2014, Kjellin emailed Hall witlte subject line, “Follow-Up.” In the
email, Kjellin wrote, “As a follow up to our conkgation around data review, in the future if any
part of the documentation does not follow ouitten documentation procedures we do not want

to sign off as a second person reviewer um#nagement has had a chance to review the

9 (PI's Resp. to Defs’ SOF, 1 40, ECF No. 68-1)

0 (1d. at 1 42, 44, 54); (Defs’ Resp. t6sPBOF, 11 99, 102, ECF No. 79-1.)

15



documentation. This does not include basic udeentation errors or clarification to
documentation.” This email was sent one ddter the issue was purportedly discovered and
before anyone had spoken to Crayton and veasidered by Defendants to be a “disciplinary
email.®*

On December 12, 2014, Brandt attemptedpgeak with Crayton garding the outcome

of PharMEDium’s investigation into her complss. However, because Crayton wanted her
legal counsel on the call, Brandt terminatbd conversation. Ondzember 15, 2014, Crayton
filed a charge of discriminatn and retaliation with the EEOC. Brandt spoke with Crayton on
December 18, 2014, regarding the investigationririguthis meeting, Brandt relayed that
PharMEDium was attempting to wrap up its irigegtion. Brandt furthediscussed resolution of
the point person issue and plans of rolling autareer path for the lab. In response, Crayton
informed Brandt that the allegedly retaligtobehavior and raciakomments were still
occurring>?

Kjellin submitted her “Evaluation of Data Integrity” concerning Crayton’s documentation
on December 19, 2014. Kjellin claimed, “Since doeuntation was not recorded when the work
was actually preformed it can be viewed in thghtias falsification of documentation.” Kjellin
contended that there was precedent for temtimg Crayton. Toth responded that the prior

incident was different, writing, “®in essence this is not thens as current situation. Ahmad

did not document anything where we have docuntiemtan this situatiorit was just done after

1 (PI's Resp. to Defs’ SOF, { 70, ECF No. 68-1); (Defs’ Resp. to PI's SOF, { 100, ECF No. 79-
1.) Although there was no exgrewritten policy that individualwho self-reported would be

treated more favorably, Defendamontend that its Code ob@duct, which requires employees

to report suspected violations, impliesincy for self-reported violationdd()

®2 (PI's Resp. to Defs’ SOF, { 41, ECF No. 68-1); (Defs’ Resp. to Pl's SOF, 101, ECF No. 79-
1.)

16



the analysis® The results of Crayton’s testing were never called into question. All of the
esmolol samples tested by Crayton were within specification.

Part of the investigatevprocess required Toth to meet with Crayton.

On December 23, 2014, Crayton was called into a meeting with Gus Gipson, Human
Resources, and Toth. Toth asked Craytoexplain her December 3, 2014, experiment and
documentation. Crayton said she would haveetoew the documentation since the experiment
took place three weeks prior the meeting. Crayton had never been in a meeting that was
conducted with Human Resourcegegent. Crayton responded that she believed that she was
being questioned in this manner because ofgnewvance in which she complained of racial
discrimination and that she would have tolk and review the documentation. The meeting
was then endetf.

After the meeting, Crayton we to review the notebooki® question. She pulled the
notebooks and took them to the document centgcare location, and made copies. According
to Crayton, she made copies of the pageguestion because others chemists were using the
notebooks and she did not want to interrupt their workflow by holding on to the actual notebooks

during her review. Crayton reviewed the documertd sent an email to Toth explaining her

3 (Defs’ Resp. to PI's SOF, 11 102 105, ECF No. 79-1.)
> (PI's Resp. to Defs’ SOF, { 44, ECF No. 68-1.)
> (1d. at 7 56.)

% (Id. at 1 57-58.)
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position on the documentation. Crayton took the e®pb the laboratory with her, which is
another secure location, and theies did not leave that locatich.

Employees in the lab informed Toth thatayton had been making copies of notebooks
in the lab, which allegedly violated lab procedifreUpon learning of this, Toth spoke with
Tanya Hayes, Caucasian, Vice PresidenHaoman Resources and i©hHuman Resources
Officer, and Rasnic, about Crayton’s actionghia lab. During this phone call, the group decided
to place Crayton on suspensioh.

On December 23, 2014, Crayton was called into a meeting with Rosalind Gilmore, a
Human Resources Representative, Gipson, and Tib.was told that she was being suspended
pending the outcome of the investigation @aming allegations that Crayton was making
unauthorized copies of notebod¥s.

While on suspension, Crayton emailed Brandt and Hayes on December 26, 2014. Crayton
stated her belief that her suspension was dtrekler complaints of race discrimination, and
she submitted an overview of her past complaints as well as new complaints of alleged racially
discriminatory comments made since her ihitamplaints and new issues of retaliation by

Kjellin. Issues that Crayton contendedre new were written in bolded fotit.

>" (Defs’ Resp. to PI's SOF, 11 106-107, EC& W9-1.) Defendants do not appear to rely on
Plaintiff's making copies as andependent ground for her termination.

8 (PI's Resp. to Defs’ SOF, 1 59-60, ECF No. 68-1.)
* (1d.)

0 (PI's Resp. to Defs’ SOF, { 61, ECF No. 68-1); (Defs’ Resp. to PI's SOF, { 108, ECF No. 79-
1.)

®L (PI's Resp. to Defs’ SOF, [ 64-65, ECF No.168(Defs’ Resp. to Pl's SOF, 109, ECF No.
79-1)
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On December 29, 2014, Crayton reportedaesswith documentation by other employees
to Brandt. Crayton sent this email to sh@&sandt that Crayton lieved there were other
instances of documentation issues that were similar to the issues for which Crayton was
suspended. The example Crayton provided was Awgigrang off on a peeteview table. Peer
review does not involve the same responsibiliie someone who is conducting a second-person
review. However, Crayton used this example to show that Aurora had been asked to sign off on
a test that she had not witnessed after thehestoccurred. Section 5.14.1(a) states that “[i]t
must never be documented on any form or ctheat a check, inspection or test was performed
when, in fact, it was not.” Section 5.14.1(a) doesdifferentiate betweea check, inspection, or
test. Kjellin admitted that Aurora had been akke sign off on a check when she had not been
present. Kjellin claims that Aurora’s situation svdifferent because it dealt with an “internal lab
practice” and not an SOB.

Crayton also stated that Kjellin had faileal sign off on instrument performance tests
before employees used the instruments as required by CP$31205.

After its investigation into Crayton’s aditinal complaints from early December 2014,
PharMEDium determined that Crayton’s complaints were the same complaints that she had
lodged previously — the complaints that Phaidilin had investigated and determined to be
meritless. Brandt viewed the complaints as eengj on the way in which Kjellin was running

the lab. Brandt also investigated the conseCrayton had emailed her about regarding

%2 (PI's Resp. to Defs’ SOF, 1 64-65, EC6.188-1); (Defs’ Resp. to PI's SOF, § 110, ECF
No. 79-1.)

%3 (Defs’ Resp. to PI's SOF, { 111, ECF No.T79-According to Defendants, Kjellin “never

received these scans on a timely basis, so shéwsl to review and sign them as she received
them.” (d.)
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documentation issues and reached the same conclusion as she did when investigating Crayton’s
other concerns regarding Kijellff.

The lab was audited by an independent thaidy in December 2014 to ensure there was
nothing serious occurring in thebla The audit did not find anyiolations basean Plaintiffs’
complaints, but neither did it find a violatidmased on Plaintiff Cragh’s documentation. The
audit did not investigate Crayton’s claims @écumentation issues agst Hall and Kjellin
because the audit was conducted on December 17-18, 2014, prior to Crayton bringing these
issues to Defendants’ attention on December 29, 2014.

Brandt, Hayes, Toth, Rasnic, and Defendageneral counsel, Rod Bergin, made the
decision to terminate Crayton’s employment purgdly based on her afjed violation of CPS-

016, falsification of documentsAccording to Defendants, “Crayt’s failure to document her
results on the same day, as well as tapimgwhong paperwork intéhe notebook, gave the
appearance of falsificatidnom an audit standpoint®

PharMEDium sent Crayton a letter, commcating the decision to terminate her

employment on January 2, 20%5.

%4 (1d. at 11 63, 66-67.) Plaintiff agrees that thegre Brandt's conctions but not that the
conclusions were accurate. Plaintiff conten@s Brandt merely accepted Kjellin’s word over
her own.

% (1d. at 1 66.)

% (1d. at 7 52, 68.) Plaintiff contends thaesherely made a mistake in taping the wrong
paperwork in the notebook (“overlay error.”) @eding to Plaintiff, she was working on three
separate notebook write-ups and did the same wpiie a notebook twic&he then realized her
error, crossed through it per pgljanitialed it, and dated it. $halso made a note that it was a
duplicate page and referred backhe original data overlay.ld. at 1 50.); ( Defs’ Resp. to PI's
SOF, 1112, ECF No. 79-1.) Defemttado not appear to rely onaititiff's overlay error as an
independent ground for her termination.

®" (PI's Resp. to Defs’ SOF, 71, ECF No. 68-1.)
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Three African-American associate chemists wared after Plaintiffs were terminated.
Plaintiffs’ chemist positions we not filled. The associatehemists had never made any
complaints against Defendants for racial discriminatfon.

Other than the complaints from PlaintifBharMEDium has not received any complaints
regarding Kjellin or Totlf?

Analysis

“Section 1981 prohibits intentional race disunation in the making and enforcing of
contracts involving both plib and private actors’® Section 1981 also prohibits an employer’s
retaliating against an employeer fopposing racial discriminatioff. To prevail, Plaintiff must
prove by direct or circumstantiavidence that Defendants intentionally discriminated against
her on the basis of racer in retaliation for her complaints of discrimination when they
terminated hef?

Section 1981 claims are governed by the sémnelen-shifting standards as Title VII

claims’® Absent direct evidence of intentional distination or retaliatn, as in this case, a

% (1d. at ] 72.)
% (1d. at 1 73.)

9 Spokojny v. Hamptos89 F. App’x 774, 777 (6th Cir. 2014) (citi@hristian v. Wal-Mart
Stores, InG.252 F.3d 862, 867—68 (6th Cir. 2001)).

I CBOCS West, Inc. v. Humphrj&s3 U.S. 442, 446 (2008).

2 Spokojny589 F. App’x at 777 (citindmini v. Oberlin Coll. 440 F.3d 350, 358 (6th Cir.
2006)). In her response, Plafhhas clarified that her claimare for racial discrimination and
retaliation as they relate to her termination atades that she has albl@aned any other claims,
including her hostile environment claim. (PI's Resp. p. 1, ECF No. 68.)

3 Wade v. Knoxville Utilities Bd259 F.3d 452, 464 (6th Cir. 2008ee also Jackson v.
Quanex Corp.191 F.3d 647, 658 (6th Cir. 1999) (“Weview claims of alleged race
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plaintiff must use théMicDonnell Douglasramework for proving discmnination or retaliation
through circumstantial evidené&. Under this framework, if Plaintiff establishes a prima facie
case of race discrimination or retaliation, f@eants must then articulate a legitimate,
nondiscriminatory reason faheir employment decisiofi. If Defendants artulate a legitimate,
nondiscriminatory reason for the decision terminate Plaintiff, any presumption of
discrimination or retaliation drops from the caaed Plaintiff must prove by a preponderance of
the evidence that Defendanssated reason was pretext{falAlthough the burden of production
shifts, the ultimate burden of persuading the trier of fact that Defendants intentionally
discriminated or retaliated against Pti#frremains at all times with Plaintiff’

Race Discrimination Prima Facie Case

To demonstrate a prima facie case of ragerdnination, the plaifff must show that
“(1) he or she was a member of a protectedscly he or she suffered an adverse employment
action; (3) he or she was qualified for the positiand (4) he or sh&as replaced by someone

outside the protected class or was treated réiffitdy than similarly-situated, non-protected

discrimination brought under § 1981 . . . untter same standards as claims of race
discrimination brought under Title VII.”)

4 McDonnel-Douglas Corp. v. Green&l1 U.S. 792 (1973fexas Dep'’t of Cmty. Affairs v.
Burding 450 U.S. 248 (1981%t. Mary’s Honor Ctr. v. Hick$509 U.S. 502 (1994)See
Lindsay v. Yates198 F.3d 434, 440 n. 7 (6th Cir. 2007) (“TMeDonnell Douglas/Burdine
framework applies only when discrimination pl#iis rely on circumstantial evidence to prove
their claims.”).

" Hicks 509 U.S. at 506-07.

’® 1d. at 507.

7 Burdine 450 U.S. at 256.
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employees.” “The key question is always whether, untie particular facts and context of the

case at hand, the plaintiff has presented sufficient evidence that he or she suffered an adverse
employment action under circumstances whigive rise to an inference of unlawful
discrimination.”

Here, it is undisputed th&laintiff Crayton meets the firghree elements of the prima
facie case. She is African—American; she teasiinated; and she was qualified for the position
that she held. Defendants conteéhat Plaintiff cannot show thahe was treated differently than
similarly-situated, non-protected employees. e T@ourt finds Defendasit argument to be
unpersuasive.

Although the Sixth Circuit Gurt of Appeals held iMitchell v. Toledo Hosp964 F.2d
577, 583 (6th Cir. 1992}hat to be considered “similarly séted” in the disciplinary context,
“the plaintiff must show that theomparables’ are similarly-situated all respects, the Court
later clarified that “the plaintiff and the enogkee with whom the plaintiff seeks to compare
himself or herself must be similar[, that “nearly identical,”] in “all of theelevantaspects®

Thus, to be deemed “similarly-situatedkie individuals with whom the plaintiff

seeks to compare his/her treatment nmheste dealt with the same supervisor,
have been subject to the same starglartti have engaged in the same conduct

8 Wright v. Murray Guard, Ing.455 F.3d 702, 707 (6th Cir. 2006) (quotDifarlo v. Potter
358 F.3d 408, 415 (6th Cir. 2004)).

"9 Macy v. Hopkins County Sch. Bd. of Ed484 F.3d 357, 365 (6th Cir. 200@hrogated on
other grounds by Lewis fAumboldt Acquisition Corp681 F.3d 312, 313 (6th Cir. 20123ee
alsoBaldwin v. Wright Patterson Air Force Basts3 F. App’x 487, 490 (6th Cir. 2012)
(quotingMacy).

8 Ercegovich v. Goodyear Tire & Rubber Cb54 F.3d 344, 352 (6th Cir. 1998) (emphasis in

original) (citation omitted) (explaining thalitchell itself only relied onhiose factors relevant
to the factual context in which tiitchell case arose).
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without such differentiating or mitigay circumstances that would distinguish
their conduct or the employerteeatment of them for ft

Courts “should not demand exact correlation, $hauld instead seek relevant similarifg.™In
the disciplinary context, [th&ixth Circuit has] held that tbe found similarly situated, the
plaintiff and his proposed comparator must have engaged in acts of ‘comparable seriofisness.”
In the present case, Plaintiff points Dwustin Hall as a Caucasian employee who was
similarly situated to her and wonitted the same violation but wareated differently. It is
undisputed that Hall and Plaintiff were both chemists working®harMEDium under the direct
supervision of Defendant Kjellin. Plaintiifas accused of “falsifying” company documents by
not documenting tasks on the day that the taskpeaformed. Hall served as the second person
reviewer for Crayton’s tesind signed off on the on the notebooks on December 5, 2014, when
Kjellin was in the office.
PharMEDium’s CPS-1068, which is the pealure governing second person verification,

requires that “All areas that support documentation must be reviewed for accuracy and

completeness prior to the final second person review signéfiife.’sign off on an experiment,

81 Mitchell, 964 F.2d at 583See alsMallory v. Noble Corr. Inst.45 F. App’x 463, 471- 72
(6th Cir. 2002) (discussingdha similarly situated employee is one who has the same
supervisor, was subject to the same standzrdsnduct, and engaged in “nearly identical’
conduct without differentiating or mitigating circstances that would distinguish their conduct
or the employer’s response).

82 Perry v. McGinnis209 F.3d 597, 601 (6th Cir. 2000).

8 Wright, 455 F.3d at 710 (citinGlayton v. Meijer, Ing.281 F.3d 605, 611 (6th Cir. 2002)).

8 (Defs’ Resp. to PI's SOF, { 97, ECF No. 79-1.)

24



the second person reviewer must have “a compietierstanding of the domentation as it is
written. This documentation should be compleiecurate, and make sense for the anal{3is.”

Despite his violation of CPS-1068, Hall meredceived a cautionagmail from Kjellin
instructing him that “in the fute if any part of the documtation does not follow our written
documentation procedures we dot want to sign off as @econd person reviewer until
management has had a chance to review the documentation.”

Defendants contend that Hall received a ledsaipline than Crayton because Hall self-
reported and PharMEDium has a policy thhose who self-report are not disciplifféd.
However, the “self-report policy” is not stated in the Code of Conduct or the Employee
Handbook. Additionally, this policy was never coonmmtated to the employees nor was it cited
in Kjellin’s email to Hall. The trier-of-factould find no distinction between the purported
policy violations by Crayton and Hall who web®th responsible for completing the esmolol
documentation correctly and who signed off ondbeumentation in questionThus, there is a
disputed issue of fact as to whether Craysinican-American) and Hall (Caucasian), who were
similarly situated employees, were treatiffierently in their discipline.

Additionally, the record shosvthat, Tanika Aurora, an East Indian chemist also
supervised by Kjellin, signed offn a peer review table withowttnessing the test and was not
terminated. Defendants contend that Aurorarefyeviolated a lab practice rather than a

regulatory policy. However, CPS-016 provide ttgt must never be documented on any form

% (d.)
8 The trier-of-fact could find that Kjellin’s email to Hall did not rise to the level of a

disciplinary action and, thus, Hall received nsaijpline for his violation of PharMEDium’s
policy while Crayton was terminated for the same violation.
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or chart that a check, inspection or tesis performed when, in fact, it was nbt."The trier-of-
fact could reject Defendantslistinction and find that the poy makes no exception for “lab
practices” versus regulatory policies.

Thus, Crayton has established a primadacase of race discrimination as to her
termination.

Retaliation Prima Facie Case

A plaintiff may make a prima facie case ofal@ation by showing that (1) she engaged in
protected activity, (2) thactivity was known to the defendant, (3) the plaintiff was subjected to a
materially adverse action, and (4) there wasmasal connection between the protected activity
and the adverse acti8h. In their motion, Defendants state tia¢y do not dispute that Plaintiff
has established a prima faaase of retaliation for the purpose of deciding the summary
judgment motiorf?

Defendants’ Legitimate Non-Discriminatory Reason and Pretext

Defendants contend that, even if Plaintifshestablished a prima facie case, they have
articulated a legitimate non-discriminatory reasmnher termination that was not a pretext for
discrimination or retaliation. Dendants’ burden at this stage‘iserely a burden of production,
not of persuasion, and it does m¢olve a credibility assessmerif” “Indeed, the employer’s

burden is light: it is ‘satisfiedf he simply explains what he has done or produces evidence of

87 (Defs’ Resp. to PI's SOF, 1 110, ECF No. 79-1.)

8 See Harris v. Metro. Gov't dfashville & Davidson Cnty., Tenrs94 F.3d 476, 485 (6th Cir.
2010).

8 (Defs’ Memo. p. 17, ECF 60-1.)

% Upshaw v. Ford Motor Co576 F.3d 576, 585 (6th Cir. 2008Ee also McNeail-Tunstall v.
Marsh USA 307 F.Supp. 2d 955, 967 (W.D. Tenn. 2004) (same).

26



legitimate nondiscriminatory reason$’”Defendants’ stated reason for Plaintiff's termination is
that she violated company policy CPS-016, which requires that work be documented at the time
testing is performed. Thiseason is sufficient t@atisfy Defendantsburden of production.
Therefore, the burden shifts back to Plaintifbmw pretext - i.e. that Defendants’ “reason” was
fabricated to conceal a discrimaitory and/or retaliatory motivé.

Plaintiff “can show pretext ithree interrelated ways: (1)ahthe proffered reasons had
no basis in fact, (2) that the proffered reastidsnot actually motivate the employer’s action, or
(3) that they were insufficierib motivate the employer’s actiof®” To ultimately prevail, the
plaintiff must prove that the real reasorr fthe employer’s action was discrimination or
retaliation’* However, the plaintiff employee is not required to carry this ultimate burden at the
summary judgment stage. Instead, she “rm@y produce enough evidence to support a prima

facie case and to rebut, but not to disr, the defendant’s proffered ration&l.™[SJummary

%1 Brown v. Ohio State Univ616 F. Supp.2d 740, 750 (S.D. Ohio 2009) (qudBdgof Trs. v.
Sweeney439 U.S. 24, 25 n. 2 (19783ff'd, 385 F. App’x 486 (6th Cir. 2010).

92 SeeChen v. Dow Chem. G&80 F.3d 394, 400 (6th Cir. 2009) (citiGgpy v. United Parcel
Serv., Ing.501 F.3d 695, 703 (6th Cir. 2007)).

% Chen 580 F.3d at 400.

% Griffin v. Finkbeiner 689 F.3d 584, 594 (6th Cir. 2012) (citixgts v. Consol. Freightways
Corp. of Del, 285 F.3d 508, 522 (6th Cir. 20023ge alsdChen 580 F.3d at 400 n. 4 (advising
courts to avoid formalism in the application of ttest and to not “losegt of the fact that at
bottom the question is always whether the @yg@ made up its stated reason to conceal
intentional discrimination”).

% |d. at 593 (quotindBlair v. Henry Filters, Inc.505 F.3d 517, 532 (6th Cir. 2008)erruled
on other grounds by Gross v. FBL Fin. Servs.,, 1867 U.S. 167 (2009)).
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judgment is proper if, based on the evidencegmesl, a jury could not reasonably doubt the
employer’s explanation®®

Viewing the evidence in the light most fagbte to Plaintiff, the non-moving party, the
Court finds that Plaintiff has presented th#diwing evidence of pretéx On October 7 and
October 10, 2014, Plaintiff Reeddh Plaintiff Crayton filed complats of racial discrimination
and harassment with Robey in the local HRoaffi The complaints centered around Kjellin’s
alleged discriminatory actions toward PlaintiffSrayton’s complaint also alleged that Kjellin
had manipulated the results ofest. Brandt, Caucasian, in the corporate HR office, was placed
in charge of the investigation because Rashath’s supervisor, did not believe that Robey,
African-American, could be unbiaséd.

After filing her initial complaint with HR Plaintiff Clayton continued to complain of
discrimination, harassment, amdtaliation by Kjellin, who had @ informed of Plaintiffs’
complaints against her. It was ultimately determined that Kjellin has been a party to at least one
racially insensitive comment, astie received counseling and additional training because of this.

On December 10, 2014, Kjellin took Dustin Hall to Toth’'s office to report possible
documentation issues in labarat notebooks prepared by Cramtconcerning her testing of
samples of esmolol on December 3 and finishing the documentation on December 4. Hall, who
was the second person reviewer of the docuatiem, had signed off on the documentation as

being accurate and complete on December 5, 2014.

% Chen 580 F.3d at 400 n. 4 (citation omitted).
7 (Brandt Dep. pp. 39-40, ECF No. 68-32.) Kjeliad reported that she did not believe that

Robey could conduct a fair investigation intaiRtiffs’ complaints sice Robey was purportedly
friendly with Plaintiff Reed.(Kjellin Dep. pp. 68-69, ECF No. 68-4.)
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Even though Crayton had made a complaint regjajellin, Toth instructed Kjellin to
look into the documentation issues and prowida with a summary oher findings. Kjellin
reported to Toth that Crayton had falsified deoentation concerning the esmolol samples even
though (1) the standards were correctly docunteateat least one rumd put in the notebook;
(2) the information was the same for all thraas; and (3) the documentation would have been

retrievable®

Moreover, Crayton had made no effort to hide the timing of any of her testing or
the date on when she recorded the results.t@mayoted when the testing date was different
from the date items were recorded and had writeend of Day” after recaling data in the first
notebook when she did not have time to finishrést of the write-up. Kllin did not consider
this to be a question as to whether the stalsdhad been recorded accurately but, instead,
whether the policy had been follow&d.In fact, a “nonconformance investigation” showed that
all the samples at issue were within specificatf3n.

Crayton testified in her deposition thatvs common practice at PharMEDium to begin
testing and record data ia notebook but not have enougime in a day to finish
documentatiori® In such circumstances, chemists wiergtructed to write “End of Day” in the
notebook. The following day they would then write 18t Day” with thedate and continue the
documentation and analysis, which is the pdoece that Crayton followed in the notebooks in

guestion. Kjellin conceded that, in certain circumstances, the “End of Day/Skaydprocess

was used by chemists, although she contendedttiaats not “appropriate’in this particular

% (Kjellin Dep. pp. 169-170, ECF No. 68-4.)
% (Id. at pp. 170-171.)
100 (1d. at p 180.)

101 (Crayton Dep p. 164, ECF No. 68-5.)
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circumstancé®® As such, a jury could find that Cttay acted consistentlwith known past
laboratory practicé®

Defendants claim that Crayton’s termimettiwas necessary because it was concerned
about potential fines or other madties from the FDA which requs that all documentation be
traceable. However, there is evidence thabflCrayton’s documentation was traceable and all
of the results of the samples were in specification. Kjellin testified that all of the esmolol samples
were within specifications, that the esmolol wagadly out in hospitals dreating patients, and
that there was no reason to perform a ré€alrhus, a jury could find that all the documentation
met FDA regulation$®

In light of this evidence, the trier-of-facbuld find that Defendast stated reason for
Plaintiff's termination had no basis fact and was merely pretextual.

PharMEDium claims that, even if there igligpute issue of fact as to whether Crayton
actually committed any violation of the documentation policies and practices of PharMEDium,
summary judgment should still be granted hbseaPharMEDium had an “honest belief in its

proffered nondiscriminatory reason for dischiaggan employee” and that Plaintiff cannot

192 (Kjellin Dep. pp. 168-169, ECF No. 68-4.)

193 Even if Crayton’s documentation was a violatif laboratory policy, a jury could find that it
was Kjellin’'s and Toth’s efforts to manipulatestfacts and policies to define the violation as
“falsification” that resuléd in the termination SeeKjellin Dep, Ex. 89 (“Since documentation
was not recorded when the work was actuallygreéd [sic] it can be viewed in the light as
falsification ofdocumentation.”)).

194 (1d. at p 180.)

195 The parties dispute the si§jpance of an internal audit December 2014. Plaintiff points
out that the internal audit demonstrated ti@violations existed within her documentation,
while Defendants note that the audit was a gémevéew of all documentation and not an audit
to look into specified allegations. To the extdvat the parties have difient interpretations of
the audit, they can present evidence ampie those interpretations at trial.
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establish pretext simply by showing that Phaiiin was incorrect. PharMEDium is correct
that, if an employer has an “honest belief” in the nondiscriminatory basis upon which it has made
its employment decision, then the employe# not be able to establish pretéRf. Thus,
“[wlhen an employer reasonably and honestliese on particularized facts in making an
employment decision, it is entitled to summarggment on pretext even if its conclusion is later
shown to be ‘mistaken, foolistrivial, or baseless*®’ However,

[tlhe employer’'s claim of honest belief reecessarily tied to the nature of its
investigation and disciplinary decisionopess. We have noted that the “key
inquiry ... is ‘whether the employer madereasonably informed and considered
decision before taking’ the complained-of actioMichael v. Caterpillar Fin.
Servs. Corp.496 F.3d 584, 598-99 (6th Cir. 2007) (quottgith v. Chrysler
Corp.,, 155 F.3d 799, 807 (6th Cir. 1998)). Tamployer certainly must point to
particularized facts upon which it reasonably relied. But “we do not require that
the decisional process used by the empldye optimal or that it left no stone
unturned.”Smith 155 F.3d at 807%ee also Allen v. Highlands Hosp. Corp45

F.3d 387, 398 (6th Cir. 2008).

To defeat a summary judgment motiornsirch circumstances, the “plaintiff must
produce sufficient evidence from whichethury could reasonably reject [the
defendants’] explanation and infer that the defendants ... did not honestly believe
in the proffered nondiscriminatory rems for its adverse epioyment action.”
Braithwaite v. Timken Cp.258 F.3d 488, 493-94 (6th Cir. 2001) (internal
citations, quotation marks, and brackemitted) (alteration in originaty®

In response to Defendants’ “ha@tdelief” defense, Plaintiffelies on a “cat’'s paw theory
of liability.” Under this theory“if a supervisor performs an aototivated by [discriminatory]

animus that isntendedby the supervisor to caa an adverse employmeattion, and if that act

108 See Majewski v. Automatic Data Processing,, 12¢4 F.3d 1106, 1117 (6th Cir. 2001)
(stating that “as long as an employer has an $tdmalief in its proffered nondiscriminatory
reason for discharging an employee, the emplogeeot establish thatdtreason was pretextual
simply because it is ultimdieshown to be incorrect”).

197 Chen 580 F.3d at 401 (quotir@lay, 501 F.3d at 713-15 ).

19 Tingle v. Arbors at Hilliard 692 F.3d 523, 531 (6th Cir. 2012).
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is a proximate cause of the ultimate employment action, then the employer is fiableo’
prevail under this theoryPlaintiff must showthat by relyingon a “discriminatory information
flow [Defendants] acted asetconduit of [Kjellin and Tothlsprejudice—[their] cat’s paw°
The alleged racial and/or retaliatory animusgllin and Toth can be imputed to Defendants if
Plaintiff can show that (1) Kjellin and Tothritended to cause an adverse employment action”
and (2) their action was “a proximate cao$¢he ultimate eployment action* Accordingly,
Defendants cannot rely on an honest-belief deféinan improper motivation by Kjellin and/or
Toth can be imputed to them ¢lugh a cat’s paw theory of liability?

The Supreme Court has made clear that

[a]nimus and responsibility for the adveraction can both be attributed to the

earlier agent ... if the adverse actiorthis intended consequence of that agent’s

discriminatory conduct. So long as theeagintends, for discriminatory reasons,

that the adverse action occhie has the scienter requirtm be liable under [the
Act].}?

199 Staub v. Proctor Hosp562 U.S. 411, 422 (2011)ee also Bobo v. United Parcel Seryice
665 F.3d 741, 755 (6th Cir. 2012) (quoti@gbbins v. Tennessee Dep't of Tran§e6 F.3d 582,
586 n. 5 (6th Cir. 2009)) (explainingahthe “cat’s paw” theory of Itlity “refers to a situation
in which a biased subordinate, who lacksisien-making power, influences the unbiased
decisionmaker to make an adverse [employtiraecision, thereby hiding the subordinate’s
discriminatory intent”).

110 Madden Chattanooga City Wide Service De549 F.3d 666, 678 (6th Cir. 2008) (internal
guotation marks omitted).

111 stauh 562 U.S. at 422.

112 SeeHenry v. Shawnee Specialties, .[r2016 WL 1253041 at *5 (W.D. Mich. Mar. 31, 2016)
(citing Pears v. Mobile Cnty645 F. Supp. 2d 1062, 1093 n.45 (S.D. Ala. 2009)).

113 Staulh 562 U.S. at 418-4109.
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The intent element is easily satisfiedand Plaintiff has shown thatgenuine issue of material
fact exists regarding whether Kjellin amdth intended that she be terminated.

Next, Plaintiff must show the existence of angme issue of material fact as to whether
Kjellin and Toth’s influence and actions wexgproximate cause of her termination.

Cat's paw liability attaches when the biased intermediate employee’s actions are
“a causal factor of the ultimate employment acti®tduh 131 S.Ct. at 1193. The
intermediate employee’s actions need not be the sole cause of the adverse action;
“[tlhe decisionmaker’s exercise of judgmentalkso a proximate cause of the
employment decision, but it is common for injuries to have multiple proximate
causes.ld. at 1192 (citations omitted) (emphasis in original).

An employer will not be liable for itsitermediate employee's discrimination if
“the employer’s investigatioresults in an adverse action for reasons unrelated to
the supervisor's original biased actiomd. at 1193. However, if the adverse
employment action is related to thesctiminatory action, the employer may be
liable. Neither independent investigatioar independent judgment on the part of
the employer provides a per se defense. For example, if the intermediate
supervisor makes a biasegoet to the ultimate decisioraker, it may be a causal
factor in the adverse action if thadependent investigation by the employer
“takes it into account withowdetermining that the adrse action was, apart from
the supervisor's recommeation, entirely justified.1d. Also, if “the independent
investigation relies orfacts provided by the biased supervisad!, then the
investigation was not, iactuality, independennd the employer is liabf?>

Here, there is evidence that Defendants relied on evidence from Kjellin and Toth in
making their decision to terminate Plaintiff. BAdugh Kjellin did not take pain the decision to
terminate Crayton, the trier-ofdta could find that the decmnmakers relied on Kjellin's
characterization of Crayton’s work in makitige termination decision even though there was
evidence that Kjellin was not non-partial and Defants had reason to know that Kjellin was not

non-patrtial.

14 see Chattman v. Toho Tenax Am.,,|1686 F.3d 339, 351 (6th Cir. 2012).

115 Chattman 686 F.3d at 352 (footnote omitted).

33



Additionally, the trier-of-fact could find thatoth took part in the decision to terminate
Crayton and was allowed to influence the otthecisionmakers even though he had evidenced a
retaliatory motive against Crayton when he egpeel a desire to “tie@etty little bow” around
the underlying investigation intGrayton’s complaints and “hangall on” someone. The trier-
of-fact could also find that Toth expression of satisfaction wh Kjellin convinced him that
another employee had been terminated undesdh®e circumstances (“Excellent. That's how |
wanted to hear it.”) showed that he was logikior a way to terminate Crayton’s employm#&fit.

In light of this evidence, the “hostbelief’ rule is inapplicable.

Defendants also contend that that theg antitled to the “same actor inference”
reasoning that, because Kjellin hired Craytshe would not have also caused her to be
discharged. IBuhrmaster v. Overnite Transportation C61 F.3d 461 (6th Cir. 1995), the
Sixth Circuit adopted the saraetor inference “which allss one to infer a lack of
discrimination from the fact that the sarnmelividual both hired ad fired the employee-*’
However, the Sixth Circuit has “reject[ed] the idbat a mandatory inference must be applied in
favor of a summary-judgmentawant whenever the claimant has been hired and fired by the
same individual**® Instead, the Circuit hdspecifically” held that even when “the factfinder
decides to draw the same-actor inference, ingsfficient to warransummary judgment for the

defendant if the employee has otherwidsew a genuine isswé material fact.**

16 (Defs’ Resp. to PI's SOF, 105, ECF No. 79-1.) Defendants deny that Kjellin “convinced”
Toth that there was precedent for termingtlaintiff Crayton. Wather or not Kjellin

convinced him is a disputed issue of fact for the jury.

Y714, at 463.

118 \Wexler v. White’s Fine Furniture, Inc317 F.3d 564, 573 (6th Cir. 2003).

119 (1d. at 573-74).
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Additionally, other evidnce, such as the length of time between hiring and firing, may
undermine the inferendé’ In this case, Plaintiff was hideas a temporary chemist on March 11,
2013, and as a permanent chemist on July20%3. She was terminated on January 2, 2015.
This interval weakens the inference, as doesfélet that Plaintiff mde numerous complaints
against Kjellin during heemployment. In light of Plaintiff's other evidence of pretext, the Court
declines to apply the same actor inference.

Supporting the Court’s finding thahere is a disputed issuof fact as to whether
Defendants’ reasons are pretextisathe temporal proximity bewen Plaintiff's complaints and
her termination. Temporal proximity, standilmdpne, is not enough to withstand summary
judgment®*  “While temporal proximity is sufficiet to meet the low burden required to
establish a prima facie case of retaliation in violation of the FMLA, it is not alone sufficient to
establish that an employer's legitimate, rmbseriminatory reason for discharge was a
pretext.*?? But, suspicious timing may be “a@tg indicator of pretext when accompanied by
some other, independent evident&.”

In the present case, a timeline of tielevant events is as follows:

September 25, 2014 - Kjellin held a lab meeting and announced that she was
appointing Hall and Simpson as thmfint persons” for the laboratory.

120 See Buhrmaste61 F.3d 461 at 464.

121 See Skrjanc v. Great Lakes Power Service Com@atyF.3d 309 (6th Cir. 2001tolley v.
Giles County 165 F. App'x 447, 451-452 (6th Cir. 2006) (“even a strong temporal connection,
without more, is insufficient to withstand summary judgment”).

122 Heady v. United Statd&nrichment Corporationl46 F. App’x 766, 770-771 (6th Cir. 2005).

123 Bell v. Prefix, Inc. 321 F. App’x 423, 431 (6th Cir. 200@)itation and internal quotation
marks omitted).

35



October 10, 2014 - Plaintiff Crayton filedccamplaint of racial discrimination and
harassment.

October 14, 2014 - Brandt informed Kjellinthie complaints filed against her.
October 23, 2014 - Plaintiffs met wiiloth regarding their complaints.

October 28, 2014 - Plaintiff Crayton eiea Brandt to complain of alleged
retaliatory behavior by Kjellin.

November 4, 2014 - Brandt conducted #Hofe-up conversation with Kjellin in
which Kjellin acknowledged that a dissgion related to race occurred in her
presence. Kjellin and Brandt discudseommunications training for Simpson.
Kjellin also received training.

November 17, 2014 - Kjellin emailed DebAdrowski, a corporate employee,
about work that Crayton allegedly had petformed even though Toth had tabled
this assignment.

December 1, 2014 — Kjellin began emailing Robey about Crayton’s work; Kjellin
could not remember ever sending simitmails to HR about an employee’s
work.

December, 10, 2014 — Crayton submitted toldal complaints of harassing and
intimidating behavior by Kjellin.

December 10, 2014 - Kjellin reported tboth that there were possible
documentation issues with Crayton’s work.

December 15, 2014 - Crayton filed a chao§eiscrimination and retaliation with
the EEOC.

December 18, 2014 - Brandt spoke withag@on regarding the investigation.
During this meeting, Crayton informed d&mdt that the allegedly retaliatory
behavior and racial commts were still occurring.

December 19, 2014 - Kjellin submitted her findings about Crayton’s
documentation to Toth.

December 23, 2014 - Crayton was callew im meeting with Gus Gipson, Human
Resources, and Toth and was asked ©Grayo explain her December 3, 2014,
experiment and documentation. Craytospanded that she believed that she was
being questioned in this manner because she had complained of racial
discrimination. Crayton was suspendeithaut pay during this meeting pending

the outcome of the investigation.
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December 26, 2014 - Crayton emailed Braantd Hayes and stated her belief that
her suspension was a result of her claimps of race discrimination, and she
submitted an overview of her past complaints as well as new complaints of
alleged racially discriminatory comments made since her initial complaints and
new issues of reliation by Kjellin.

December 29, 2014 - Crayton reportessues with documentation by other
employees to Brandt.

January 2, 2015 — The decision was madentminate Crayton and a termination
letter was sent to her.

The trier of fact could find that Defendanttated reasons were pretextual based on the
close proximity in time between Plaintiff itral complaint about discrimination and her
subsequent complaints about retaliation andtéenination, combined with the other evidence
discussed abové? The trier of fact could also find asiéence of pretext that Plaintiff received
positive performance evaluations prior to her complaints and, after she complained, Kjellin
began finding fault with Plairfis work, which subjeted Plaintiff to increased scrutiny from
management

Defendants claim that another employeemald Dawas, was terminated under identical
circumstances as Crayton. However, Dawasavasnporary employee and, thus, is not a proper

comparator to Crayton, a permanent empldy&e.

124 ¢ 1., Singfield v. Akron Metro. Hous. AutB89 F.3d 555, 556 (6th Cir. 2004) (concluding
that temporal proximity alone of three montisssignificant enough to constitute sufficient
evidence of a causal connection for the purmdsatisfying [the @intiff's] burden of
demonstrating a prima facie [retaliation] case”).

125 See Evans v. Prospect Airport Servs.,,|886 F. App’x 889, 895 (6th Cir. 2008) (stating
that “indicia of retaliatory conduct would include . . . evidence tti@plaintiff was subjected to
closer disciplinary scrutiny after exercising her rights”).

126 Toth Email Ex. p. 13, ECF No. 68-3.) Theralso evidence that Dawas had performed a
test and failed to make any dwaentation or record any resutibthe tests, as opposed to
Crayton who was accused of not making contemporaneous documenthtipn. (
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Because Plaintiff has pointed to evidencethe record from which the finder of fact
could find that Defendants’ articulated reastor Plaintiff's termination was pretextual,
summary judgment is not appropriate. nS€equently, Defendants’ motion for summary
judgment is denied.

Summary and Conclusion

Defendants’ motion for summary judgmems to Plaintiff Rhonda Crayton is
PARTIALLY GRANTED andPARTIALLY DENIED . The motion iSGRANTED to the
extent that Plaintiff has bught any claims other than rh& 1981 race discrimination and
retaliation claims as they relate to her termination, including a hostile environment claim or any
claims under Title VII. The motion iI®ENIED on Plaintiffs § 1981 claim that she was
terminated because of her race and/or idiatitan for complaining of race discrimination.

IT 1S SO ORDERED.

s/ S. Thomas Anderson
S.THOMAS ANDERSON
UNITED STATES DISTRICT JUDGE

Date: SeptembeB0, 2016.
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