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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

MICHAEL COY BENNETT,

)
)
Plaintiff, )
)
VS. ) No. 15-2486-JDT-cgc
)
F/N/U ROSS, )
)
Defendant. )

ORDER DENYING MOTIONTO APPOINT COUNSELPISMISSING CLAIMS,
CERTIFYING AN APPEAL WOULD NO BE TAKEN IN GOOD FAITH
AND NOTIFYING PLAINTIFF OF APPELLATE FILING FEE

On July 20, 2015, Plairff Michael Coy Bennett (“Banett”), who is currently an
inmate at the RiverbendMaximum Security Institun (“RMSI”) in Nashville,
Tennessee, filed pro secomplaint pursuant to 42 U.S.€8.1983 in the U.S. District
Court for the Middle District of Tennesseaccompanied by a motion to proceetbrma
pauperis (ECF Nos. 1 & 2.) Theomplaint concerns Bennegtprevious confinement at
the West Tennessee State Penitentiary (“WY3PHenning, Tennessee. In an order
issued July 232015, U.S. District Jige Todd J. Campbell gmted leave to proceed
forma pauperisassessed the civil filg fee pursuant to the Ruois Litigation Reform Act
(“PLRA"), 28 U.S.C. 88 1915(a)-jpand transferred the case to this district, where venue
is proper. (ECF N05.) The Clerk shallecord the Defendant as Sergeant First Name

Unknown (“FNU”) Ross.
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[. The Complaint

Bennett alleges that onlyu0, 2014, while he was dms way to lunch at WTSP,
he was stopped by Defendant Ross who megliabout Bennett being “jumped” the
previous evening by other inmates. (ER&. 1 at 4.) Defendant Ross stopped Bennett
because he had noticed Benrseltfack eye and hadviewed the security camera footage
from the previous day which etved that Bennett was asfi@d by inmates who were
members of the Aryan Nation.Id() Consequently, Ross waak to put Bennett in
segregation for his own protection.ld.j Bennett walked withDefendant Ross to
operations, where Bennett explain@hat happened the previoday and stated that he
did not fear for his life, he only needed toreécated to a different pod in order to avoid
future altercations. Id.) Bennett alleges that in ressan Defendant Rogsld him that
since he did not fear for his life and sincewss a “big tough guy he could wait to be
relocated later in the week ¢ime proper move dayld()

Within thirty minutes ofthe conversation with Defedant Ross, Bennett went to
the center core of Unit 3 tget a cell change request fqrmaited in the breezeway for
inmate James Bird to return frohis meal so he could sign the form allowing Bennett to
move in with him, and then was stabbedibgate Justin Lawson, who was one of the
two inmates who had assaulteidh the previous day.Id. at 4-5.) Bennett contends that
Defendant Ross should have moved himagardless of Bennett's own statements,
because Defendant Ross was avedithe danger to Bennettld( at 5.)

Ross seeks monetary restitution for pand suffering as well as for mental and

emotional damageslId( at 8.)



On January 25, 2016, Berihdéiled a motion to appointounsel. (ECF No. 9.)
Pursuant to 28 U.S.C. 8§ 19&%1), the “court may request attorney to represent any
such person unable &mploy counsel.” Haever, “[tlhere is naconstitutional or . . .
statutory right to counsel in federal civil cas&sirmer v. Haas990 F.2d 319323 (7th
Cir. 1993), and “8 1915[(e)(1does not authorize the federal courts to make coercive
appointments of counsel” to regment indigent civil litigantsMallard v. United States
Dist. Court 490 U.S. 296, 310 (1989). Generabycourt will only apoint counsel in
exceptional circumstances/illett v. Wells 469 F. Supp. 748, 751 (E.D. Tenn. 1977).
Although “no comprehensive definition a#xceptional circumstances is practical,”
Branch v. Cole 686 F.2d 264, 266 (5th Cir. 1982Quwts resolve thisssue through a
fact-specific inquiry. Wilborn v. Escalderon789 F.2d 1328, 13319th Cir. 1986).
Examining the pleadings and documents infilee the Court analyzes the merits of the
claims, the complexitpf the case, thpro selitigant’s prior efforts toretain counsel, and
his ability to present the claim#&lenry v. City of Detroit Manpower Dep763 F.2d 757,
760 (6th Cir. 1985)Wiggins v. Sargen?53 F.2d 663, &3 (8th Cir. 1985).

As a general rule, counsel should be apiea in civil cases only if a litigant has
made “a threshold showing sbme likelihood of merit."Cooper v. A. Sargenti CA877
F.2d 170, 174 (2d Cir. 1989). BecauBennett has not met the threshold showing

likelihood of success, the motiom appoint cousel is DENIED.



[I. Analysis

A. ScreeningandStandard

The Court is required to screen prisocemplaints and to dmiss any complaint,
or any portion thereof, if the complaint—

(1) is frivolous, malicious, or fis to state a claim upon which
relief may be granted; or

(2) seeks monetary relief frommdefendant who is immune from
such relief.

28 U.S.C. § 1915A(b); see alg8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in this case states a claim on which relief may
be granted, the court applisandards under Federal RuleG¥il Procedure 12(b)(6), as
stated inAshcroft v. Igbal 556 U.S. 662, 677-79 (2009), andBell Atlantic Corp. v.
Twombly 550 U.S. 544, 555-57 (2007Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir.
2010). “Accepting all well-pleaded allegatioms the complaintas true, the Court
‘consider[s] the factual allegations in [thepmplaint to determmm if they plausibly
suggest an entitlemeto relief.” Williams v. Curtin 631 F.3d 380, &3 (6th Cir. 2011)
(quotinglgbal, 556 U.S. at 681) (alterati in original). “[P]leadings that . . . are no more
than conclusions . . . are not entitled to tesuanption of truth. While legal conclusions
can provide the framwork of a complaint, theymust be supported by factual
allegations.” Igbal, 556 U.S. at 679see also Twombly550 U.S. at 555 n.3 (“Rule
8(a)(2) still requires a ‘showingrather than a blanket assertion, of entitlement to relief.

Without some factual allegation in the comptaihis hard to see how a claimant could



satisfy the requirement of providing not onlyiffaotice’ of the nature of the claim, but
also ‘grounds’ on which the claim rests.”).

“A complaint can be frivolosi either factually or legall Any complaint that is
legally frivolous wouldipso factofail to state a claim upon which relief can be granted.”
Hill, 630 F.3d at 470 (citinjeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factualisivolous under 88 1915A(b)(1) and
1915(e)(2)(B)(i) is a separate issue frarmether it fails to state a claim for
relief. Statutes allowing a complaith be dismissed as frivolous give
“judges not only the authiby to dismiss a claim based on an indisputably
meritless legal theory, baiso the unusual power to pierce the veil of the
complaint’'s factual allegations amdismiss those claims whose factual
contentions are clearly baselesdléitzke 490 U.S. at 327, 109 S. Ct. 1827
(interpreting 28 U.S.C. 8§ 1915). Undika dismissal for failure to state a
claim, where a judge must acceit factual allegations as trukgbal, 129
S. Ct. at 1949-50, a judgkes not have to accepttfftastic or delusional”
factual allegations as true in prisoneomplaints that are reviewed for
frivolousness.Neitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to lesssgrent standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.Williams 631 F.3d at
383 (quotingMartin v. Overton 391 F.3d 710, 71&th Cir. 2004)).Pro selitigants and
prisoners are not exempt from the requiremehtte Federal Rules of Civil Procedure.
Wells v. Brown891 F.2d 591, 594 (6th Cir. 1988ge also Brown v. Matauszako. 09-
2259, 2011 WL 285251, at *BBth Cir. Jan. 31, 20}1(affirming dismissal ofpro se

complaint for failure tacomply with “unique pleading gelirements” and stating “a court

cannot ‘create a claim which [a plaintiff] i@ot spelled out in his pleading™) (quoting

Clark v. Nat'l Travelers Life Ins. Cp518 F.2d 1167, 1169 (6thir. 1975)) (alteration in



original); Payne v. Sec'y of Treas/3 F. App’'x 836837 (6th Cir. 2003) (affirmingua
spontedismissal of complaint pursuant to Fed.@v. P. 8(a)(2) and stating, “[n]either
this court nor the district court is reged to create Payne’s claim for her€y; Pliler v.
Ford, 542 U.S. 225, 231 (2004) (“District judglave no obligation to act as counsel or
paralegal tgoro selitigants.”); Young Bok Song v. Gipsofi23 F. App’x506, 510 (6th
Cir. 2011) (“[W]e declir to affirmatively require court® ferret out the strongest cause
of action on behalf gbro selitigants. Not only would thaduty be overlyburdensome, it
would transform the courts from neutral igebs of disputes into advocates for a
particular party. While courts are propedgarged with protecting the rights of all who
come before it, that responsibility does not encompassiagvitigants as to what legal
theories they should pursue.”).
B. §1983Claim

Bennett filed his complairdn the court-supplied form for actions under 42 U.S.C.
§ 1983. Section 1983 provides:

Every person who, under coloof any statute, ordinance,
regulation, custom, or usage, of anwat8tor Territory or the District of
Columbia, subjects, or causes to dubjected, any citizen of the United
States or other person within the gdliction thereof tdhe deprivation of
any rights, privileges, or immunitiegcured by the Constitution and laws,
shall be liable to the party injured an action at law, suit in equity, or
other proper proceeding for redregxcept that in any action brought
against a judicial officer for an acr omission taken in such officer's
judicial capacity, injunctive relief shanot be granted unless a declaratory
decree was violated or declaratorelief was unavailable. For the
purposes of this section, any Act @bngress applicable exclusively to

the District of Columbia shall be consigd to be a statute of the District
of Columbia.



To state a claim under 42 U.S.C. § 1983, anpiff must allege two elements: (1) a
deprivation of rights secured by the “Cangion and laws” of te United States (2)
committed by a defendant actingdem color of state lawAdickes v. S.H. Kress & Co.
398 U.S. 144150 (1970).

Bennett claims that Defendant Ross faite protect him from his fellow inmate.
For a convicted prisoner such as PRi#fin such claims arise under the Eighth
Amendment, which prohibits crband unusual punishmentsSee generally Wilson v.
Seiter 501 U.S. 294 (1991). ABighth Amendment claim corsss of both objective and
subjective components.Farmer v. Brennan511 U.S. 825, 834 (1994)iudson v.
McMillian, 503 U.S. 1, 8 (1992)Vilson 501 U.S. at 298illiams v. Curtin 633 F.3d at
383; Mingus v. Butler591 F.3d 474, 479-80 (6thrCR010). The objective component
requires that the deprivatidre “sufficiently serious.”Farmer, 511 U.S. at 834dudson
503 U.S. at 8Wilson 501 U.S. at 298.

To satisfy the objective component af Eighth Amendment claim, a prisoner
must show that he “is incarcerated under conditions posing a substantial risk of serious
harm,” Farmer, 511 U.S. at 834; see al#tiller v. Calhoun Cnty.408 F.3d 803, 812
(6th Cir. 2005), or that he has been deprigéthe “‘minimal civilized measure of life’s
necessities,”Wilson 501 U.S. at 298 (quotinghodes v. Chapmad52 U.S. 337, 347
(1981)); see alsdiadix v. Johnson367 F.3d 513, 525 (6tkir. 2004). “[E]xtreme
deprivations are required to make autonditions-of-confinement claim.Hudson 503

U.S. at 9.



“[P]rison officials have auty . . . to protect prisonefrom violence at the hands
of other prisoners.” Leary v. Livingston Cnty.528 F.3d 438, 442Z6th Cir. 2008)
(quotingFarmer, 511 U.S. at 833)seealso Dellis v. Corr. Corp. of Am.257 F.3d 508,
512 (6th Cir. 2001). To establish liability der the Eighth Amendent for a claim based
on failure to prevent harm ta prisoner, a plaintiff must elw that the prison officials
acted with “deliberate indifference” to a stdo#tial risk that theprisoner would suffer
serious harm.Farme, 511 U.S. at 834Helling v. McKinney 509 U.S. 25, 32 (1993);
Woods v. Lecureyx10 F.3d 1215, 1222 (6th Cir. 1998freet v. Corr. Corp. of Am.
102 F.3d 810, 814 (6th Cir. 1996)aylor v. Mich. Dep't of Cort.69 F.3d 76, 79 (6th
Cir. 1995). “[Dleliberate indifference dedoeis a state of mind more blameworthy than
negligence.”Farmer, 511 U.S. at 835. Thus,

[a] prison official cannot be found liable under the Eighth Amendment for
denying an inmate humane conditionisconfinement uless the official
knows of and disregards an excessiwk to inmate health or safety; the
official must both be aware of facfrom which the inference could be
drawn that a substantial risk of seridiem exists, and haust also draw
the inference. This approach compdnesst with the text of the Eighth
Amendment as our cases have intagmat. The Eighth Amendment does
not outlaw cruel and unusual “conditi&’; it outlaws cruel and unusual
“punishments.” An act or omigsil unaccompanied by knowledge of a
significant risk of harm might welbe something society wishes to
discourage, and if harm does ressdiciety might well wish to assure
compensation. The common law reflestsech concerns when it imposes
tort liability on a purely objective basi®ut an official’s failure to alleviate
a significant risk that he should haperceived but did not, while no cause
for commendation, cannot under ouses be condemned as the infliction
of punishment.

Id. at 837-38 (citations omitteddgealso Garretson v. Cityf Madison Heights407 F.3d

789, 796 (6th Cir. 2005) (“If #n officers failed to act in thiace of an obvious risk of



which they should have known but did ntien they did not violate the Fourteenth
Amendment.”). To show that a correctioriBoer was deliberately indifferent to the risk
that an inmate would be assaulted by arnothmate, there must be showing that the
assault was “reasonably preventabl®gllis, 257 F.3d at 512 (citinBabcock v. White
102 F.3d 267, 272 (7th Cir. 1996)). Thabgective component muste evaluated for
each defendant individuallyBishop v. Hackel636 F.3d 757, 767 (6th Cir. 201kee
also Id. at 768 (“[W]e must focus on whetheach individual Deputy had the personal
involvement necessary permit a finding of subjective knowledge.”).

Although Bennett contends that DefendBoss knew he was in immediate danger
of assault from another inmate, the factalesged show that Bennett himself reassured
Ross that he was not in immediatanger when heltbRoss that he did not need to be in
protective custody. Thus, Ross did notdd the inference” that Bennett was at a
substantial risk of harm.

For the foregoing reason, Bennett's claindismissed for failure to state a claim
upon which relief can be granted.

lll. Standard for Leave to Amend

The Sixth Circuit has held that a distreziurt may allow a prisoner to amend his
complaint to avoid aua spontalismissal under the PLRALaFountain v. Harry 716
F.3d 944, 951 (6th Cir. 2013ee alsdBrown v. R.l, No. 12-1403, 2013 WL 646489, at
*1 (1st Cir. Feb. 22, 2013) (peuriam) (“Ordinarily, beforelismissal for failure to state
a claim is ordered, some form of notice ancpportunity tocure the defi@ncies in the

complaint must be afforded.”)_eave to amend is not requirevhere a deficiency cannot

9



be cured.Brown, 2013 WL 646489, at *1Gonzalez-Gonzalez v. United Sta2s7 F.3d
31, 37 (1st Cir. 2001) (“This doe®t mean, of course, that evesya spontalismissal
entered without prior notecto the plaintiff automatically nsti be reversed. If it is crystal
clear that the plaintiff cannot prevail andatramending the complaint would be futile,
then asua spontelismissal may stand.”$zrayson v. Mayview State Hosg93 F.3d 103,
114 (3d Cir. 2002) {h forma pauperiglaintiffs who file complaints subject to dismissal
under Rule 12(b)(6) should receive leawo amend unless amendment would be
inequitable or futile”),Curley v. Perry 246 F.3d 1278, 1284 (10Cir. 2001) (“We agree
with the majority view thasua sponte dismissal of a ntle'ss complaint that cannot be
salvaged by amendment comigowith due process and doest infringe the right of
access to the courts.”). Inishcase, because the defi@gas in Bennett's complaint
cannot be cured, leave &mend is not warranted.

V. Conclusion

The Court DISMISSES Bennett's complainttaghe Defendant for failure to state
a claim on which relief can be granted, manst to 28 U.S.C. 88 1915(e)(2)(B)(ii)) and
1915A(b(1). Leave to Amend is DENIEDecause the deficiencies in Bennett's
complaint cannot be cured.

Pursuant to 28 U.S.C. 81915(a)(3), the Cowust also considevhether an appeal
by Bennett in this case woulite taken in good faith. Thgood faith standard is an
objective oneCoppedge v. United Stat€369 U.S. 438, 445 (1962). The test for whether
an appeal is taken in good faith is whetther litigant seeks appellate review of any issue

that is not frivolous.Ild. It would be inconsistent for @district court to determine that a

10



complaint should be dismissedor to service on the Defendant, but has sufficient merit
to support an appeal forma pauperis See Williams v. Kullmarv22 F.2d 1048, 1050
n.1 (2d Cir. 1983). The samensiderations that lead theo@t to dismiss this case for
failure to state a claim also compel the cosdn that an appealould not be taken in
good faith.

It is also CERTIFIEDpursuant to 28 U.E. 81915(a)(3), that gmappeal in this
matter by Bennett would not be taken in good faith.

The Court must also address the assess of the $505 appellate filing fee if
Bennett nevertheless appeals thardssal of this case. A c#itation that an appeal is
not taken in good faith does naffect an indiget prisoner plainff's ability to take
advantage of the installment pestures contained in § 1915(b)See McGore V.
Wrigglesworth 114 F.3d 601, 610-11 (6th Cir. 199°partially overruled on other
grounds by LaFountain716 F.3d at 951.McGore sets out specific procedures for
implementing the PLRA, 28 U.S. 8 1915(a)-(b). Therefore, Beett is instructed that if
he wishes to take advantage of the installnpeacedures for paying the appellate filing
fee, he must comply with the procedures set oMdaoreand 8§ 1915(a)(2) by filing an
updatedin forma pauperisaffidavit and a current, cerigd copy of his inmate trust
account for the six months immediately prangdhe filing of the notice of appeal.

For analysis under 28 U.S.€1915(g) of future filings, iiny, by Plaintiff, this is

the second dismissal of one of his caseiaslous or for failure to state a claimThis

! Plaintiff previously filedBennett v. Mathesomo. 3:10-cv-263 (E.D. Tenn. June 24,
2010) (dismissed as frivolous afad failure to state a claim).
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“strike” shall take effect when judgment is enteredoleman v. Tollefsqnl35 S. Ct.
1759, 1763-64 (2015).
The Clerk is directed to prepare a judgment.

IT IS SO ORDERED.
s/ James D. Todd
AMESD. TODD
UNITEDSTATESDISTRICT JUDGE
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