Drozdowski et al v. Citibank, N.A. Doc. 23

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

MONIKA DROZDOWSKI and, )
ROBERT DROZDOWSKI, on behalf of )
themselves and all other similarly situated, )

)
Plaintiffs, ) No. 2:15-cv-2786-STA-cgc
)
V. )
)
CITIBANK, INC., )
)
Defendant. )

ORDER GRANTING MOTION TO COMPEL ARBITRATION,
DENYING CLASS CERTIFICATION, AND
STAYING CASE PENDING COMPLETION OF ARBITRATION

Plaintiffs Monika Drozdowskand Robert Drozdowski filethis purported class action
against Defendant Citibank, Inc., for allegedlations of the Telephone Consumer Protection
Act, 47 U.S.C. § 227 (the “TCPA”). (ECF No) 1Defendant has moved to compel arbitration.
(ECF No. 12) The parties have fully briefed the Court. For the reasons set forth below,
Defendant’s motion seeking tmmpel arbitration iISRANTED.

The TCPA was enacted to regulate the ghowof the telemarkatig industry based on a

determination by Congress that ‘fugstricted telemarketing . . . can be an intrusive invasion of

! Defendant initially moved to compel afriaition on January 26, 2016. (ECF No. 7.) After
Plaintiffs filed an amended complaint (ECB.\), the Court denied Defendant’s motion to
compel without prejudice, allowed Defendanfite an amended motion to compel, and set a
briefing schedule for the amendedtina to compel. (ECF No. 11.)
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privacy.> The TCPA makes it unlawful “to makeny call (other than a call made for
emergency purposes or made with the prigpress consent of the called party) using an
automatic telephone dialing system or an ai#fi or prerecorded wee ... to any telephone
number assigned to a ...lkcgar telephone service’” The TCPA provides a private cause of
action to persons who receive such calls.

The TCPA also makes it unlawful for any ignto make more than one call in a twelve-
month period to any number that is registenath the National Do-Not-Call Registry or the
entity’s internal do-not-call list. A listing on the National Do-Not-Call Registry “must be
honored indefinitely, or until the registratios cancelled by the consumer or the telephone

number is removed by the database administritdnternal requests must be honored for five

2 Pub. L. No. 102-243, § 2(5) (199(todified at 47 U.S.C. § 22%ee also Mims v. Arrow Fin.
Servs., LLC132 S. Ct. 740, 745 (2012) (Congress enaitted CPA to protect individual
consumers from receiving intrusivacaunwanted telecommunications).

3 47 U.S.C. § 227(b)(1)(A)(iii). The TCPdefines “automatic telephone dialing system” as
“equipment which has the capacity—(A) to star produce telephone numbers to be called,
using a random or sequential number generatuat;(B) to dial such numbers.” 47 U.S.C. §
227(a)(1);see alsat7 C.F.R. 8 64.1200(f)(2) (“The terms automatic telephone dialing system
and autodialer mean equipment which has thaagpto store or prodie telephone numbers to
be called using a random or sequential nungleeerator and to dial such numbers.”).

4 47 U.S.C. § 227(b)(3).

® 47 U.S.C. § 227(c)(5); 47 C.F.R. § 64.1200(c)(Qu% FCC regulations require that entities
that use telemarketing maintain internal do-not-call lists.

No person or entity shall initiate any call for telemarketing
purposes to a residential telepk@ubscriber unless such person
or entity has instituted proceduries maintaining a list of persons
who request not to receive telemarketing calls made by or on
behalf of that person or entity.

47 C.F.R. § 64.1200(d).
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years’ Persons receiving calls inokation of this portion of th& CPA are also provided with a
private cause of action.

In the amended complaint, Plaintiffs allege that Citibank called Plaintiffs’ “cellular
telephone number” using dialingu@gment regulated by the TCPAithout Plaintiffs’ consent in
connection with certainredit card accounfs.Plaintiffs contend that letters sentApril 2013 in
connection with three accounts issued by Citkoto Robert Drozdowski advised Citibank that
he was represented by counseDespite being told to contact Plaintiff's attorney, Citibank
allegedly continued to make calls to Rol@rozdowski in an effort to collect a det.

Plaintiffs also contend thaat some point after September 2013, Monika Drozdowski
revoked consent to call h&r. Plaintiffs allege that Citibangontinued to make calls to Monika
Drozdowski until Plaintiffs theatened to call the poli¢é. Plaintiffs contend that Citibank’s
actions are in violation of the TCPA. Thelege that other consumers have received similar
TCPA violative calls from Citibank, and, theredorthey ask the Court to certify a class and
appoint them as the class representdtive.

At issue are the following credit card accouttiat were issued to Plaintiffs: (1) a

Citibank MasterCard account currently endings589 (formerly ending in 8358, 6510), issued

" 47 C.F.R. § 64.1200(d)(6).

8 (Am. Compl. 11 20-28, ECF No. 9.)
° (Id.at 11 11-15, Exs. A, B & C.)

10 (1d.at 11 19-22.)

1 (1d. at 11 20, 23-25.)

12 (1d.at 1 28.)

13 (1d. at 77 38-60.)



to Robert Drozdowski in February 1999 (“Chiccount 1”); (2) an AT&T Universal Card
account currently ending in 0612 (formerly ending8132) issued tdrobert Drozdowski in
January 2001 (“Citi Account 11"); (3) a Citibank MasterCard account currently ending in 5319
(formerly ending in 2709 and 598 issued to Monika Dralowski in October 2013 (“Citi
Account III"); and (4) a SearMasterCard account currently ending in 9117 issued to Robert
Drozdowski in the early 2000s (“Citi Aoant IV”) (collectively, the “Accounts”):*

Citibank has responded to the amended comiplaith a motion to compel arbitration.
(ECF No. 12.) According to Citibank, Plaintiffs’ claims must be arbitrate@romdividual,
non-class basis pursuant to the binding arbitration agreemenlsciiwely, the “Arbitration
Agreement”) between Plaintiffs and Citiban&ntained in the card agreements governing the
Accounts. The Court finds Citibank’s motion to be meritorious.

The Federal Arbitration Act (“FAA”) statethat a “written provision” in a contract
providing for “settle[ment] by arbitration” of “a controversy ..isarg out of’ that “contract ...
shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity
for the revocation of any contract” The FAA “requires courts tenforce privately negotiated
agreements to arbitrate, like other contracts, in accordance with their t{&ri{&\Jny doubts

are to be resolved in favor of arbitration unlésmay be said with positive assurance that [an]

14 (Walters Decl. § 6, ECF No. 12-1.)
“9us.c.g2.

16 volt Information Sciences, Inc. v. Boardofistees of Leland Stanford Junior Uni¢89
U.S. 468, 478 (1989)See also First Options of Chicago, Inc. v. Kaplaib4 U.S. 938, 944
(1995) (when interpretingrbitration agreements, courthtaild apply ordinary state-law
principles that govern tHermation of contracts”).



arbitration clause is not susceptible of atefpretation that coverthe asserted disputé’”
“Before compelling an unwilling partio arbitrate, the court must engage in a limited review to
determine whether the dispute is arbitrable; nmegpthat a valid agreement to arbitrate exists
between the parties and that the specific desdatls within the substantive scope of that
agreement®® The FAA mandates a liberal policy favoring the enforcement of arbitration
agreements and requires that any doubts regavdiegher a dispute is st to arbitration be
resolved in favor of arbitratiolf. The party resistingrbitration bears the bien of showing that
the arbitration agreement is invaliddwes not encompass the claims at i$8ue.

The Sixth Circuit generally uses four fat to determine when to grant a motion to
compel arbitration: “(1) Whethehe parties agreed to arbitraf2) the scope of the agreement to
arbitrate; (3) if federal statoty claims are involved, whethe@gress intended those claims to
be arbitrable; and (4) if onlsome of the claims are subjeto arbitration, whether the
nonarbitrable claims should be stayed pending arbitrafion.”

As an initial matter, the Court notes thRlaintiffs filed a “notice of supplemental
authority” regarding the evidentiary value of exsan credit card agreements. Plaintiffs point

out that Citibank failed to include a copy of thégoral Sears MasterCard contract that Robert

17 Nestle Waters N. Am., Inc. v. Bollm&®05 F.3d 498, 503-04 (6th Cir. 2007).

18 Javitch v. First Union Securities, In@&15 F.3d 619, 624 (6th Cir. 2003).

19 See Stevens-Bratton v. TruGreen, 186016 WL 155087 at *4 (W.D. Tenn. Jan. 12, 2016).
20 Green Tree Fin. Corp.-Ala. v. Rando|@81 U.S. 79, 91-92 (2000)Ve have held that the
party seeking to avoid arbitrah bears the burden of establishing that Congress intended to

preclude arbitration ahe statutory clans at issue.”).

2L Andrews v. TD Ameritrade, IncG96 F. App’x 366, 371 (6th Cir. 2014)iting Fazio v.
Lehman Bros., In¢340 F.3d 386, 392 (6th Cir. 2003)).



Drozdowski executed and reason that Citibartkeréby failled] to provide the Court with
necessary evidence establishing that Citibank daaeha right in the first place to amend the
original contract” to include an arbitration cladéelnstead of the original agreement, Citibank
submitted an exemplar card agreement in effect as of 1998 and a “change in terms notice” in
effect since 200%°

Plaintiffs are correct that the Court anley v. Encore Capital Grp., Inc2015 WL
7733450 (E.D. Mich. Dec. 1, 2015), issued an apiraddressing the evidentiary value of credit
card agreement exemplars and questioning whether “the sample or embedded credit card
agreements provided by defendants are the same agreements accepted by pfairfifis.”
DanleyCourt pointed out that “[u]nauthenticateaimple credit card agreements, one dated many
years after the credit card wassfiused and therefore acceptedpbgintiff is not the type of
evidence the court can use to support an order compelling arbitratide’spite this language,
the opinion did not hold thatredit card agreement exemplargay not be used to compel
arbitration but only thatnauthenticate@xemplars are of questionable evidentiary value.

In a subsequent order granting timotion to compel arbitration, ttizanley Court noted
that, following its previous order, the defendants had met their evidentiary burden by submitting
a declaration that authenticated the exemplar.

Plaintiffs first question whether the explar credit card agreements provided by

defendants are enforceable because defendants have not produced the original

agreements signed by the plaintiffs. Thet lme the court considered the issue it
was not convinced that the sample obended credit card agreements provided

22 (Notice, p. 1, ECF No. 22.)
23 (Pogwist Decl., ECF No. 21-2.)
24 2015 WL 7733450 at *3.

25 |d.



by defendants were the same agreemactepted by plaintiffs. Defendants have
now produced declarations from the aaséan of the accountef the original
creditor, in the case of Citibank, who tarn attached the relevant exemplar
contract documents, as well as copiesdaifial statement traastion details from
plaintiffs’ credit card accounts. Ithe case of the Chase account, defendants
provide the Affidavit of Sal®f Account by Original Cretbr, which attests to the
validity of the records that make ujhe accounts, inabding an exemplar
cardmember agreement and attatement transactiontdas. (Burger Decl. Ex.
O). Plaintiffs have not come forwardith any evidence to rebut that the
agreements that have been producesl the same as those entered between
plaintiffs and the original creditor&See, e.g., Coppock v. Citigroup, In2Q13
U.S. Dist. LEXIS 40632, *12-13, 201®/L 1192632 (W.D. Wash. March 22,
2013) (accepting an “exemplar’” agreeméwhen] the plaintiff “produced no
evidence that the 2001 agreement (an ganof which Citisubmitted with its
motion) is not the agreement that governed her accotint.”)

In the present case, Citibank has submittezl declaration of its employee Elizabeth
Barnette who has “access to the business regetdied to the credit cdraccounts issued by
Citibank including, in particular, the records @drdmember accounts and the applicable card
agreements® Barnette references the declaration of another employee, Cathleen Walters, and
the exemplar card agreement attached to the Watteclaration for Citi Account Ill and states
that the exemplar is a “true and correct businessrd created and maimad by Citibank, or its
affiliates, in the court of gularly conducted business activif{? "Walters also authenticates the
exemplars for Citi Accounts | and Il in her declarafidnAdditionally, Citibank has submitted
the declaration of its employe&ndrew Grayot which authewttes the exemplar for Citi

Account IV

%6 Danley v. Encore Capital Grp., In2016 WL 2851343 at *4 (E.D. Mich. May 16, 2016).
2’ (Barnette Decl. § 2, ECF No. 21-1.)

28 (1d. at 1 3-4 (citing WalterBecl. ECF No. 12-1).)

29 (Walters Decl. 1 9-22 (Citi Account I 23-26 (Citi Accountl), ECF No. 12-1.)

% (Grayot Decl., ECF No. 12-2.)



As in Danley, Plaintiffs have not pointed to anyiédgnce to show that the agreements and
exemplars that have been produced are nosdéimee as those entered between Plaintiffs and
Citibank. Therefore, the supplemental autiyosubmitted by Plaintiffs is unavailing, and
Citibank may rely on the agreements and exemplars attached to its motion to compel arbitration.

The card agreements governing the Accountbeénpresent case incle a choice of law
provision that provides for the apmiton of federal and South Dakota |&w“Tennessee courts
‘will honor a choice of law clausé the state whose law is chosbaars a reasoniabrelation to
the transaction and absent a violation of ftveim state’s public polig™ factors which are
present in this cas®. Thus, while the FAA governs thenforceability of the Arbitration
Agreement, South Dakota law governs the mheiteation of whether a valid agreement to
arbitrate existé® South Dakota law, like federal laiavors arbitration. “If there is doubt
whether a case should be resolved by traditiarditial means or by arbétion, arbitration will

prevail.**

31 (Walters Decl., ECF No. 12-1; Grayot Decl., ECF No. 12-2.)

32 GTP Structures |, LLC v. Wisper II, LL.2015 WL 9413890 at *3 (W.D. Tenn. Dec. 22,
2015) (quotingBourland, Heflin, Alvarez, Minor & Matthews, PLC v. Heat883 S.W.3d 671,
674 (Tenn. Ct. App. 2012)).

33 SeeCayanan v. Citi Holdings, Inc928 F. Supp. 2d 1182, 1193-94 (S.D. Cal. 2013) (holding
that South Dakota law applied under Citibank’s choice of law provision and applicable choice of
law test);see alsdinsmore v. Piper Jaffray, Inc593 N.W.2d 41, 44 (S.D. 1999) (noting that,

“the question of whether the pigs entered into a valid agreement to arbitrate is a question for
the court to determine applyingagt contract law principles”).

34 Rossi Fine Jewelers, Inc. v. Gunders648 N.W.2d 812, 814 (S.D. 2002) (“We have
consistently favored the resolution of disputesfyitration . . . . Theres an overriding policy
favoring arbitration when eontract provides for it.”).



Turning to the four factors used to d#eiwhether to grant a motion to compel
arbitration,*® the Court must first determine whether fraeties agreed to arbitrate disputes that
might arise during their relationship. As evidence that the parties did so agree, Citibank has
pointed out that each d¢iie Accounts at issue is governedaygard agreement that contains an
Arbitration Agreement. The Arbitration Agreemt was added to Citi Accounts | and Il through
a change-in-terms notice mailed to Robert Drozdo#skias contained in the card agreement
mailed to Monika Drozdowski when she opened her Citi Accourif Hhd was added to Citi
Account IV through a change-in-terms notieexdd a new agreement mailed to Robert
Drozdowski*®

Regarding Citi Account |, Robert DrozdeW contends that the change-of-terms
provision in the original card agreement only pigied Citibank to change the existing terms and
not to add terms. The provision states thaib&nk “can change this Agreement” and explains
how and when a cardholder can opt-out of a change or “accept[ ] the new Yerns.”
accordance with this provision, in 2001 Citilianotified Robert Drozdowski that it was
changing his existing card agreement to inclag@ovision regarding bding arbitration, which

was a “new term” that was accepted wiRabert Drozdowski chose not to opt-8ut.

% See Andrews96 F. App’x at 371djting Faziq 340 F.3d at 392).
% (walters Decl., 19, ECF No. 12-1.)

37 (1d. at 7 29.)

% (Grayot Decl. 1 6, ECF No. 12-2.)

39 (Walters Decl., Ex. 1, p. 13, ECF No. 12-1.)

0 (1d. at pp. 16-19.)



Robert Drozdowski also had the opportunityopd out of the Arliration Agreement for
Citi Accounts Il and IV but chose not to do“doAdditionally, he had # opportunity to opt out
of subsequent changes to the Arliia Agreement in 2005 but did not do*€olnstead, he kept
the Accounts opef?.

Citibank acquired the Sears credit card paogrin 2003 and, at that time, informed
Robert Drozdowski that it was “making certain nbas to the terms of your Sears Credit Card
Account Agreement, including chges regarding binding arbitrah of disputes and the law
governing your Account”® He had the opportunity to opt-oof these changes, as well as
changes in 2009, but he chose not to, amticued to use the account for purchdse&obert
Drozdowski kept Citi Account IV opeantil after this lawsuit was filet.

Robert Drozdowski was sent a new card agreement in 2010 for this account, which also
contained an arbitration provisi6h. He argues that Citibankannot rely on the 2010 card
agreement without producingethoriginal agreeménthat governed the account when it was
opened. However, he has produced no ewéetimat the 2010 card agreement is not the

agreement that governed his Sears account.

“1(d. at 77 17-18, 24, Exs. 2, 9; GrayDecl. 11 9-10, ECF No. 12-2.)
2 (Walters Decl. 11 21, 25, ECF No. 12-1.)

3 (id. at 11 22, 26.)

* (Pogwist Decl. 7 & Ex. 6, ECF No. 21-2.)

% (Id. at 19 8-9; Grayot Decff 9-10, Doc. 12-2.)

%% (Grayot Decl. 11 146, ECF No. 12-2.)

47 (Walters Decl., Ex. 7. pp. 37-43, ECF No. 12-1.)

10



Under South Dakota law at the time of théevant events, credit card issuers were
authorized to change the terms of their existirggdit card agreements by sending notices of the
changed terms to cardholdéfsThe addition of an arbitratioprovision is one such change to
the agreemerif. As explained by the District Courtrfthe Northern Distt of California:

[T]he original agreement and subsequent modifications by Sears do not
necessarily control the entmability of the arbitration clause presently in effect
with Citibank. The Court concludes thakggardless of whether the original
agreement with Sears contained an tembon provision, ditration must be
compelled here. Plaintiff could have optaat of her entire credit agreement with
Citibank at or after November 2003, &rh Citibank issued a new agreement
containing an arbitration clausendh opt-out opportunity, upon acquiring her
account from Sears. Instead, plaintiff accepted Citibank’s terms through her
subsequent use of the cafd.

In this case also, Plaintiffs used the Bunts after receiving the ahge-in-terms notices
and the card agreement.Under South Dakota law, Plaifi$i use of the Accounts constitutes

their acceptance of the termstbé card agreement, including the Arbitration Agreerfent.

8 SeeS.D. Codified Laws § 54—11-10 frealed by 2015 Sess. Laws 24).

49 See, e.g., Eaves-Leonos v. Assurant, Ba08 WL 80173 (W.D. Ky. Jan. 8, 2008), as
amended (Jan. 10, 2008) (finding that Citibank Waleanended the card agreement to include a
new arbitration agreement when the original agreement “expressly allow[ed] for Citibank to
change the terms of the agreement,” and “ttierAey General of South Dakota has issued an
opinion expressly authorizing thedition of an arbitration agreement to a credit card agreement
in the manner used by Citibank”). BdHaves-Leonoand the present casvolve the same
arbitration agreement.

*0 Ackerberg v. Citicorp USA, Inc898 F. Supp. 2d 1172, 1176 (N.D. Cal. 2012).
L (Walters Decl., ECF No. 12-1; Grayot Decl., ECF No. 12-2.)

°2 SeeS.D. Codified Laws § 54-11-9 (“use of arcapted credit card oretissuance of a credit
card agreement and the engpion of thirty days from the daté issuance without written notice
from a card holder to cancektlaccount creates a binding contiaetween the card holder and
the card issuer . . . ."NlcCormick v. Citibank, NA2016 WL 107911 at *4 (holding that use of
credit card after receipt of change-in-ternotice constitutes acceptance of such terms);
Cayanan 928 F. Supp. 2d at 1199 (holding that unBeuth Dakota law “continued use of a
credit [card] account” constitldeassent to arbitrationyentura v. 1st Fin’l Bank2005 WL

11



Plaintiffs argue that Citibankas failed to provide specific details about the manner in
which Monika Drozdowski entered into the agreement f@iti Account Ill. Citibank has
submitted evidence that she was provided the card agreement containing the Arbitration
Agreement when she opened her Citibank account in October20i3the thirty days after
issuance, she did not cancel the account, and the account remained open as of January 2016 and
carried a balanc¥. Her use of the card is evidenced by the periodic billing statements for the
account® Thus, Monika Drozdowski became bound by the Arbitration Agreement.

The Court finds that, by failintp opt-out and using the criedards after the amendments
to the card agreements, both Plaintiffs “asserio the terms of the arbitration agreem&rahd
agreed to arbitrate.

Next, the Court looks at the scope of théi&kation Agreement. Once it is determined
that the parties have agd to binding arbitratioran “order to arbitrate the particular grievance
should not be denied unless it may be said with positive assurance that the arbitration clause is
not susceptible of an interpretatitimt covers the asserted dispute.’Arbitration agreements

that apply to “any claim” relatig to the parties’ agreement thieir relationship are “deemed to

2406029 at *5 (N.D. Cal. Sept. 29, 2005) (noting &au-11-9 “expresslguthorizes contract
formation by an individual’'s use of a credit card”).

>3 (Walters Decl. 1 29, Doc. 12-1.)

> (1d. at 1 30.)

> (Barmett Decl., ECF No. 21-2.)

5 Coppock 2013 WL 1192632 at *4.

>" AT&T Techs., Inc. v. Commc’ns Workers of Mii5 U.S. 643, 650 (1986jee also
McDonnell Douglas Fin. Corp. v. Pa. Power & Light C858 F.2d 825, 832 (2d Cir. 1988)

(distinguishing between broad ctas that refer all disputessang out of a contract to
arbitration and narrow clauses that limitignddion to specifidypes of disputes).

12



be broadly written® “Once an arbitration clause is deentechave been broadly written, ‘only

an express provision excluding aespic dispute, or the most fceful evidenceof a purpose to

exclude the claim from arbitration will rewe the dispute from consideration by the

arbitrators.”®

The card agreements contain the followingifkation Agreement, which provides that
either party can elect martday binding arbitration:

ARBITRATION:

PLEASE READ THIS PROVISION OF THE AGREEMENT
CAREFULLY. IT PROVIDES THAT ANY DISPUTE MAY BE
RESOLVED BY BINDING ARBITRATION. ARBITRATION REPLACES
THE RIGHT TO GO TO COURT, | NCLUDING THE RIGHT TO A JURY
AND THE RIGHT TO PARTICIP ATE IN A CLASS ACTION OR
SIMILAR PROCEEDING. IN ARBITRATION, A DISPUTE IS
RESOLVED BY AN ARBITRATOR IN STEAD OF A JUDGE OR JURY.
ARBITRATION PROCEDURES ARE SIMPLER AND MORE LIMITED
THAN COURT PROCEDURES.

Agreement to Arbitrate:

Either you or we may, without the otfee consent, elect mandatory, binding
arbitration for any claim, dispute, @ontroversy between you and us (called
“Claims”).

Claims Covered:

* What Claims are subject to arbitration?All Claims relating to your account,
a prior related account, or our relationslare subject to hitration, including
Claims regarding the application, erdeability, or interpretation of this
Agreement and this arbitration provisionl 8laims are subjedb arbitration, no
matter what legal theory they aresbd on or what remedy (damages, or
injunctive or declaratory redf) they seek. This includeClaims based on contract,
tort (including intentional tort), fraud, agen your or our negligence, statutory or
regulatory provisions, or argther sources of law; Clais made as counterclaims,
cross-claims, third-party claims, interpléers or otherwise; and Claims made
independently or with other claims. Arpawho initiates a proceeding in court
may elect arbitration with respect tayaClaim advanced in that proceeding by
any other party. Claims and remedies soumghtpart of a ess action, private
attorney general or other representatstion are subject tarbitration on an

*8 Stevens-Brattqr2016 WL 155087 at *6 (citations omitted).

> |d. (citations omitted).

13



individual (non-class, non-peesentative) basis, artie arbitrator may award
relief only on an individual (noslass, non-representative) basis.

» Whose Claims are subject to arbitration™Not only ours and yours, but also
Claims made by or against anyone conneetgld us or you or claiming through

us or you, such as a co-applicant, authorized user of your account, an employee,
agent, representative, affiliated companydacessor or successor, heir assignee,

or trustee in bankruptcy.

* % %

» Broadest Interpretation.Any questions about wheth€laims are subject to
arbitration shall be resolved by interping this arbitration provision in the
broadest way the law will allow it to be enforced. This arbitration provision is
governed by the Federal Bitration Act (the “FAA”)

By its terms, the Arbitration Agreement appli® “any claim, dispute, or controversy”

between Plaintiffs and Citibarntelating to the accounts and/orafitiffs’ “relationships” with
Citibank. The Arbitration Agreement also explicigyates that it must be enforced pursuant to
the FAA.

Monika Drozdowski argues that her clainlidaoutside the scope of the Arbitration
Agreement because the calls did not relateeioown account, Citi Accourltl. According to
Plaintiffs, she was not an autimed user of Citi Account IVand Citibank made calls to her
concerning her husband’s alleged latlpayments on Citi Account I¥4

As noted by Citibank, the parties contractuafyreed that, to the extent a disagreement
arose regarding the “application, enforceabilityjmerpretation” of the Arbitration Agreement,

it would be decided by an arbitrafBr. The parties further agreed that “[a]ny questions about

whether Claims are subject to arbitration shall be resolved by interpreting this arbitration

%0 (Walters Decl., Exs. 2, 9, 14, ECF No. 123tayot Decl., Exs. 1, 4, ECF No. 12-2 (bolding
in original).)
®l (R. Drozdowski Decl., § 8, ECF No. 16-2.)

%2 (Walters Decl., p. 78, ECF No. 12-8&e Rent-A-Ctr., W., Inc. v. Jacksbfl U.S. 63, 68-69
(2010) (“We have recognizedathparties can agree to drbte ‘gateway’ questions of
‘arbitrability,” such as whether the parties hagreed to arbitrate avhether their agreement
covers a particular controversy.”).

14



provision is the broadest way the law will allow it to be enforé8dBecause the arbitration
provision is broadly writte, “only an express provision excludingecific dispute, or ‘the most
forceful evidence of a purpose to exclude tranelfrom arbitration,'will remove the dispute
from consideration by the arbitratd¥:”

Here, the underlying conduct for the alleged TCPA violations, i.e., Citibank’s calls to
Monika Drozdowski’s cell phone, relates to and implicates her relationship with Citibank. The
Arbitration Agreement applies to any claim relating to “our relationshipPlaintiffs have not
shown that Monika Drozdowski’'s claim does not teleo her relationship with Citibank or that
it falls outside the broad scope of the Arbitrathagreement. “[T]he parties should be compelled

to arbitration unless it can be said with ‘postassurance’ that the party’s claims do not fall

®3 (Walters Decl., p. 78 ECF No. 12-1.)

% Highlands Wellmont Health Networkgc. v. John Deere Health Plan, In850 F.3d 568, 577
(6th Cir. 2003) (quotind\T & T Techs., Inc. v. Commc’ns Workers of AHA5 U.S. 643 (1986)).

% See Regions Bank v. Chan@811 WL 4352722 (W.D. Tenn. Sept. 16, 2011) (finding that
deposit-account agreements’ arbitration clazmeering any “transaction, business, contact,
interaction or relationship” was so broad as to apply to claims arising from an unrelated escrow
account)see alsaCara’sNotions, Inc. v. Hallmark Cards, Ind40 F.3d 566, 571 (4th Cir.

1998) (finding that a broad arkatron clause covering “[a]ny caotversy or claim” relating to
“any aspects of the relationship” applied tocalhflicts between the pi#es, regardless of
whether the conflict related to the specifantract containing the litration provision)Carr v.
Citibank, N.A, 2015 WL 9598797 at *3 (S.D.N.Y. Dec. 23, 2015) (“The Card Agreement
contemplates the arbitration of any claim relatethe parties’ relationship, and the existence of
consent to contact the plaintiffa telephone undeniably implicaté® parties’ relationship with
each other.”).

15



within the scope of the Arbitration Agreemefit."Thus, Monika Drozdowski's claim is subject
to the Arbitration Agreemefi.

Plaintiffs also argue thaRobert Drozdowski’'s claim falloutside the scope of the
agreements. Plaintiffs allege that Citiban&lated the TCPA by calling his cell phone “in an
attempt to collect Robert’'s debt owed on theaiS Mastercard” after “Robert’s attorney sent
Citibank a notice of representation lettegasding a debt owed on the Sears Masterc¥rd.”
Clearly, these allegations relate to Robert doveski’'s account and relationship with Citibank.
Because the Arbitration Agreement expressly exteémddaintiffs’ “relationship” with Citibank,
as well as the Accounts, the claiasserted are withithhe scope of the Arbitration Agreement.

Next, the Court must decide whether Congress intended TCPA claims to be arbitrable.
Plaintiffs argue that Congress did not intend TC&t&ms to be arbitrable given the TCPA's
legislative purpose and statutodesign. As the opponents of draiion, Plaintiffs have the
burden of establishing that Congress intentteddisallow arbitrationeither by pointing to
evidence within the statute’s text or legislathistory or by showing airreconcilable conflict

between arbitration and the TCPA’s underlying purp8%e&Throughout such an inquiry, it

® Brubaker v. Barrett801 F. Supp. 2d 743, 761-62 (E.D. Tenn. 2011) (“Given the broad scope
of the arbitration clause—and the presumptiat tomes with it—it is Plaintiff's burden to
establish that her claims amet subject to arbitration.”).

®" See, e.g., Lezell v. USAA Sav. B&tK6 WL 1212368 at *1 (B.N.Y. Mar. 28, 2016)
(“[P]laintiffs assert that theif CPA claims are not within thecepe’ of the arbitration addenda
because their claims do not ‘arfsem’ or ‘relate to’ their creditard account. But the arbitration
addenda refer such questionstoarbitrator to decide.”).

% (Resp., p. 3, ECF No. 16.)

%9 See Shearson/Am. Exp., Inc. v. McMaht82 U.S. 220, 227 (1987).
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should be kept in mind that questgoof arbitrability must be adelssed with a healthy regard for
the federal policy feoring arbitration.*

Although Plaintiffs contend that a class actismecessary to vindicate a large number of
consumers’ rights, they have not identifiedy aight created by the TRA that would not be
available in individuakrbitration proceedings. Nor have they presented any evidence to show
that arbitration would berohibitively expensivé’ Moreover, Plaintiffs have cited no cases
which have held that claims under the TCBA nonarbitrable, whereas Citibank has cited
several cases which have “considered the issud [@ave found nothing in ¢htext or legislative
history of the TCPA to suggest that Congregended TCPA claims$o be nonarbitrable’
Other cases have found TCPA claims to be sultgeetrbitration withoutexpressly addressing
the issue of whether Congress intendeake claims to be arbitrabdfe. Accordingly, Plaintiffs
have failed to meet their bundef showing that the TCPA digys an intention to preclude a

waiver of judicial remedies.

0 Gilmer v. Interstate/Johnson Lane Cqrf00 U.S. 20, 26 (1991) (quotimdoses H. Cone
Mem’l Hosp. v. Mercury Constr. Corpt60 U.S. 1, 24 (1983)).

"L See Am. Exp. Co. v. ltalian Colors Re$83 S. Ct. 2304, 2301 & 2312 n. 5 (2013)
(recognizing that “congressional approval of R2gdoes not] establish an entitlement to class
proceedings for the vindication of statutorghis” and “that the FAA’'s command to enforce
arbitration agreements trumps any interesrauring the prosecutiaf low-value claims”).

2 See Snow v. Citibank, N,£015 WL 799543 at *9 (E.D.N.C. Feb. 25, 2015).

3 McCormick 2016 WL 107911 at *Ssee also Tuttle v. Sallie Mae, In2014 WL 545379
(N.D. Ind. Feb. 11, 2014).

" Seee.g, Andermann v. Sprint Spectrum L.P85 F.3d 1157 (7th Cir. 2015) (ordering
arbitration of a lawsuit for Eged violation of the TCPA)Veingarten v. Colony Brands, Inc.
2013 WL 4482836 (D. Conn. Aug. 21, 2013) (deterngrthat plaintiffs TCPA claim fell
within scope of arbitration clause§herman v. RMH, LLQR014 WL 30318 (S.D. Cal. Jan. 2,
2014) (same).
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Based on this analysis, theo@t finds that Plaitiffs’ claims must be arbitrated.
Accordingly, Citibank’s motion to compel arbitrationGRANTED.

The Court must enforce the Arbitration Agreent as written, including the language
requiring arbitration on an individual, non-class baisHere, the Arbitration Agreement
expressly provides that “[c]laims and remedieaght as part of a class action, private attorney
general or other representatiaetion can be arbitrated onyn an individual basis and the
arbitrator may award relief onlgn an individual (non-class)on-representative) basis,” and
“neither you, we or any othgrerson may pursue the Claim irbdéiration as a class action,
private attorney general action or other representative acfiofitierefore, Plaintiffs’ request to
certify a class in this matter BENIED.

Section 3 of the FAA providebat, when a valid arbitration agreement requires a dispute
to be submitted to binding arbitration, the dcdt court shall staythe action “until such
arbitration has been had in accordamdgh the terms of the agreemenf.” The action against
Citibank is herebySTAYED and will be administrativelyclosed pending completion of
arbitration pursuant to the express terms of the Arbitration Agreement.

IT IS SO ORDERED.

s/S. ThomasAnderson

S. THOMAS ANDERSON
UNITED STATES DISTRICT JUDGE

> There is no need for the Court to address the fourth factor, wiaetheonarbitrable claims
should be stayed pending arbitration, because all of Plaintiffs’ claims are arbitrable.

% See Ferguson v. Corinthian Colls., In€33 F.3d 928, 932 (2013).
" (Walters Decl., Exs. 2, 9, 14, ECF No. 12Grayot Decl. Exs. 1, 4, ECF No. 12-2.)

8 9 U.S.C. § 3see Cendant Corp. v. Forhé& F. Supp. 2d 341, 342 (S.D.N.Y. 1999) (stating
that granting a stay under Section 3 of the FAAnandatory if an issu the case is referable
to arbitration.”).
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Date: August 31, 2016.



