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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

TITUS BRITTAIN,

Paintiff,

VS. No.15-2823-JDT-tmp

N N N N N N N N

STANLEY DICKERSON, ET AL,,

p—

Defendants.

N N N

ORDER DISMISSING COMPLAIN', DENYING MOTION TO
COMPEL DISCOVERY AND GRANTING LEAVE TO AMEND

On December 23, 2015, Plaintiff Titus BrittaiB(fttain”), who is currently an inmate at
the Northeast Correctional Complex in Mountain City, Tennessee, filp &e complaint
pursuant to 42 U.S.C. § 1983, accompanied by a motion to protdedna pauperis (ECF
Nos. 1 & 2.) The complaint concerns Brittaipsor incarceration at the West Tennessee State
Penitentiary (“WTSP”) in Henning, Tennessee.aimorder issuedé&ember 28, 2015, the Court
granted leave to proce@dforma pauperisand assessed the civil filiige pursuant to the Prison
Litigation Reform Act (“PLRA”), 28 U.S.C. 88915(a)-(b). (ECF No. 4) The Clerk shall
record the defendants as Warden Stanley é&gtn; the Tennessee Department of Correction

(“TDOC’); and former TDOC Cmmissioner Derrick Schofieft.

! The complaint also purports to sue “John and Jane Doe” defendants. However, service
of process cannot be made on an unidentifiatiypaThe filing of a complaint against such a
“John or Jane Doe” defendant does not toll tnening of the statute dimitation against that

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnwdce/2:2015cv02823/71743/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnwdce/2:2015cv02823/71743/8/
https://dockets.justia.com/

. THE COMPLAINT

Brittain contends that his Eighth Amendreights were violatedy the Defendants’
failure to protect him from an attack by anatiemate. He alleges that on April 11, 2015, he
was in the custody of two unidentified officersla® WTSP, being escortédbm the showers in
handcuffs during a lockdown, whemother inmate ran up and stabbed him in the head. (ECF
No. 1 at 5, 7.) Brittain alleges that both officers ran, leaving him alone while the inmate stabbed
him. (d.) In a grievance he filedoncerning the incident, Brittain questioned how the inmate
could have gotten out of his cell when they wanpposed to be on lockdown. (ECF No. 1-1 at
4.) Brittain stated in the grievance that he never had a problem with the inmate who assaulted
him and did not even know himld()

The complaint further alleges that TDOGIdd to properly train the officers regarding
the protocol for escorting a prisoner througk facility during hostile conditions, apparently
referring to the lockdown. (ECF No. 1 at?7.)

While Brittain also complains of a lack of dieal care, he does notgar to allege that
he was deprived of medical care in the imratsiaftermath of the asault. Instead, Brittain
alleges that his requests to be “checked for latising injuries regardig the stabbings to his
head” have been refusedld.] He states he complainedoaih his head hurton behind his ear,

but the WTSP medical staff adviskiin there did not appear to laay serious damage and that

party. See Cox v. Treadway5 F.3d 230, 240 (6th Cir. 199@ufalino v. Mich. Bell Tel. Cp.
404 F.2d 1023, 1028 (6th Cir. 1968). The Clerk is de@¢d terminate the reference to the John
and Jane Doe defendants on the docket.

2 Brittain also states, “the failure to tnailaims upon TDOC is broad enough to address
to address [sic] under American with Dis&lilAct (ADA) 42 U.S.C.S. § 12101 et seq., where
the Defendants acted in their[.]1d() The sentence is not finished, and there is no further
reference to the ADA in the complaint. The Galeclines to construe this incomplete thought
as an ADA claim, as it is impossible to digtéine nature of any claim Brittain might be
attempting to assert.



he did not need furthemedical treatment. Id. at 13.) However, Brittain has repeatedly
requested an MRI to “discoverhether or not, a potential blomwts [sic] nerve damages exist
which may arise at a later date in timelfd.(at 7.) In fact, Brittain wants a full-body MRI in
order to allay his fears.Id, at 11.) However, the requests for an MRI and to see a neurologist
for medical care and treatment for this “pdi@hdanger of existing nerve damages” were
denied. [d. at 7-8.) Brittain states that he*iseavily burdened” by the mental suffering and
stress caused by the potential danger of an unknown condition “which may result in his demise at
any later date.” I¢. at 7.)

Brittain also alleges that Defdants’ actions deprived him bfs right to equal protection
of the law. (d. at 14.) He seeks $1 million in norain compensatory, and punitive damages
against defendants as well as injunctions ongetine defendants to peat him from “personal
denials and deprivation.”Id. at 19.)

[I. ANALYSIS

A. ScreeningandStandard

The Court is required to screen prisoner clamps and to dismiss any complaint, or any
portion thereof, if the complaint—

(1) is frivolous, malicious, or fis to state a claim upon which relief
may be granted; or

(2) seeks monetary relief fromdefendant who is immune from such
relief.

28 U.S.C. § 1915A(b); see alg8 U.S.C. § 1915(e)(2)(B).
In assessing whether the complaint in tese states a claim on which relief may be
granted, the court applies standards under Federal Rule of Civil Procedu)@)12(s stated in

Ashcroft v. Igbal556 U.S. 662, 677-79 (2009), andBall Atlantic Corp. v. Twomb]y650 U.S.



544, 555-57 (2007)Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting all well-
pleaded allegations in the complaint as true Qbert ‘consider[s] the faaal allegations in [the]
complaint to determine if they plausfbsuggest an entitleamt to relief.” Williams v. Curtin
631 F.3d 380, 383 (6th Cir. 2011) (quotifgpal, 556 U.S. at 681) (alterian in original).
“[P]leadings that . . . are no mattgan conclusions . . . are notidet to the assumption of truth.
While legal conclusions can provide the framewof a complaint, they must be supported by
factual allegations.” Igbal, 556 U.S. at 679see also Twomhbly550 U.S. at 555 n.3 (“Rule
8(a)(2) still requires a ‘showing,’ rather than ariket assertion, of entitlemieto relief. Without
some factual allegation in the complaint, it is hard to see how a claimant could satisfy the
requirement of providing not onlyair notice’ of the nature othe claim, but also ‘grounds’ on
which the claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d
at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factuglifrivolous under§8 1915A(b)(1) and

1915(e)(2)(B)(i) is aseparate issue from whether itidao state a @im for relief.

Statutes allowing a compldito be dismissed as ¥olous give “judges not only

the authority to dismiss a claim based on an indisputably meritless legal theory,

but also the unusual power to pierce thié @ethe complaint'sactual allegations

and dismiss those claims whose fattiantentions are clearly baseles§\&itzke

490 U.S. at 327, 109 S. Ct. 1827 (intetprg 28 U.S.C. § 1915). Unlike a

dismissal for failure to state a claim, where a judge must accept all factual

allegations as trudgbal, 129 S. Ct. at 1949-50, a juddees not have to accept

“fantastic or delusional” factl allegations as true in prisoner complaints that are

reviewed for frivolousness\eitzke 490 U.S. at 327-28, 109 S. Ct. 1827.
Id. at 471.

“Pro secomplaints are to be held ‘to less strént standards than formal pleadings

drafted by lawyers,” and should tleéore be liberally construed.'Williams 631 F.3d at 383



(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Rro selitigants and prisoners
are not exempt from the requirementdtad Federal Rules of Civil Proceduré/ells v. Brown
891 F.2d 591, 594 (6th Cir. 198%¢ee also Brown v. Matauszaklo. 09-2259, 2011 WL
285251, at *5 (6th CirJan. 31, 2011) (affirming dismissal pfo secomplaint for failure to
comply with “unique pleading requirements” andtistg “a court cannot feate a claim which [a
plaintiff] has not spelled out in his pleading™) (quoti@ark v. Nat'l Travelers Life Ins. Cp.
518 F.2d 1167, 1169 (6th Cir. 1975))téaation in original);Payne v. Sec’y of Treas/3 F.
App’x 836, 837 (6th Cir. 2003) (affirmingua spontelismissal of complaint pursuant to Fed. R.
Civ. P. 8(a)(2) and stating, “[n]eithénis court nor the district court is required to create Payne’s
claim for her”);cf. Pliler v. Ford 542 U.S. 225, 231 (2004) (“Disttijudges have no obligation
to act as counsel or paralegapto selitigants.”); Young Bok Song v. Gipsot23 F. App’x 5086,
510 (6th Cir. 2011) (“[W]e decline to affirmativefgquire courts to ferret out the strongest cause
of action on behalf gbpro selitigants. Not only would that dy be overly burdensome, it would
transform the courts from neutiaibiters of disputes into advoeatfor a particular party. While
courts are properly chged with protecting the rights ofll who come before it, that
responsibility does not encompaadvising litigants as to whdegal theories they should
pursue.”).
B. § 1983 Claim

Brittain filed his complaint pursuant tactions under 42 U.S.& 1983. Section 1983
provides:

Every person who, under color ofiyastatute, ordinace, regulation,

custom, or usage, of any State or Territoryhe District of Columbia, subjects,

or causes to be subjectedyaitizen of the United States other person within

the jurisdiction thereof to the deprivatiohany rights, privilges, or immunities

secured by the Constitution and laws, shallidele to the party injured in an
action at law, suit in equity, or other proper proceeding for redress, except that



in any action brought against a judicidficer for an act or omission taken in

such officer's judicial capacity, injutiee relief shall not be granted unless a

declaratory decree was violated or @eatory relief was unavailable. For the

purposes of this section, any Act obr@ress applicable ebusively to the

District of Columbia shall be considerdd be a statute of the District of

Columbia.

To state a claim under 42 U.S&1983, a plaintiff must allege tnelements: (1) a deprivation

of rights secured by the “Constitution and laws” of the United States (2) committed by a
defendant acting under color of state ladickes v. S.H. Kress & Co398 U.S. 144, 150
(1970).

Although Brittain alleges that he has begiacriminated against, he does not have a
viable equal protection claimThe Fourteenth Amendment providés pertinent part, that “[n]o
State shall . . . deny to any persaeithin its jurisdiction the equal protection of the laws.” U.S.
Const., amend. XIV, 8 1. Most Equal Protectioairols “allege that a ate actor intentionally
discriminated against the plaintiff becauwdanembership in a protected clas$ienry v. Metro.
Sewer Dist.922 F.2d 332, 341 (6th Cir. 1990) (intergalotation marks and citation omitted).
The complaint does not allege that Pldiis a member of a protected clasg hat Plaintiff may
have been treated differently than other prisorgeirssufficient to state a claim because prisoners
are not a protected clasg fequal protection purposeSee, e.g., Harbin-Bey v. Ruitd20 F.3d
571, 576 (6th Cir. 2005Berry v. Traughber48 F. App’'x 483, 485 (6th Cir. 2002Barrison v.
Walters No. 00-1662, 2001 WL 1006271, at *2 (6th Cir. Aug. 24, 20BEddleston v. Mack
No. 00-1310, 2000 WL 1800576, at *2 (6th Cir. Nov. 3000) (“prisoners incarcerated at the

same institution as Heddleston who wishiedmail items weighing more than one pound on

January 9, 1999, do not constéwa protected class”ldred v. MarshckeNo. 98-2169, 1999

3 Alternatively, a plaintiff may allege #t the challenged action unduly burdens the
exercise of a fundamental right. This case am¢snvolve the exercisef a fundamental right.



WL 1336105, at *1 (6th Cir. Dec. 20, 1998hehee v. Luttrell199 F.3d 295, 301 (6th Cir.
1999);Preston v. HughesNo. 97-6507, 1999 WL 107970, at *1 (6th Cir. Feb. 10, 1988son

v. Yaklich 148 F.3d 596, 604 (6th Cir. 1998) (“neithadigents nor prisoners are a suspect
class”);Hampton v. Hobhsl06 F.3d 1281, 1286 (6th Cir. 1997).

This also is not an appropriate caseddclass of one” Equal Protection claim:

The purpose of [the Equal Protection Cldusdo secure every person within the

state’s jurisdiction againsintentional andarbitrary discrimination, whether

occasioned by express terms of a statute or by its improper execution through

duly constituted agents.... Equal eaion challenges are “typically . . .

concerned with governmental classificatidhat affect some groups of citizens

differently than others.”"Engquist v. Or. Dep’t of Agric553 U.S. 591, 601, 128

S. Ct. 2146, 170 L. Ed. 2d 975 (2008ntérnal quotation marks and citation

omitted). However, the Supreme Cours macognized that a “class-of-one” may

bring an equal protection claim where the i alleges that: (1) he or “she has

been intentionally treated differentlyofn others similarly situated”; and (2)

“there is no rational basis for the difference in treatmeWill. of Willowbrook v.

Olech 528 U.S. 562, 564, 120 S. Ct. 1073, 145 L. Ed. 2d 1060 (2000).

United States v. Greer654 F.3d 657, 650-51 (6th Cir. 201@dditional internal quotation
marks and citation omittedyee also Davis v. Prison Health Seng’9 F.3d 433, 441 (6th Cir.
2012) (distinguishing “class of one” claims frasther equal protection claims evaluated under
the rational basistandard).

The complaint does not allege any facts sstigg that Brittain wa arbitrarily treated
differently than similarly situated prisoners at jag or that he has a valid claim for a “class of
one.”

The claims against the Defendants in their official capacities are treated as claims against
their employer, TDOC, a state agency. Claims against TDOC are, in effect, claims against the
State of Tennessee. However, Plaintifhimat sue the State of Tennessee under 42 U.S.C.

8§ 1983. The Eleventh Amendment to the United States Constitution provides that “[t]he Judicial

power of the United States shall not be construed to extend to any suit in law or equity,



commenced or prosecuted against one of the tiStates by Citizens @nother State, or by
Citizens or Subjects of any Faga State.” U.S. Const. amend. XI. The Eleventh Amendment
has been construed to prohibit citizens frsumg their own states in federal cowYelch v. Tex.
Dep’t of Highways & Pub. Transp483 U.S. 468, 472 (198/ennhurst State Sch. & Hosp. v.
Halderman 465 U.S. 89, 100 (1984Employees of Dep’t of Pub. Health & Welfare v. Mo.
Dep’t of Pub. Health & Welfare41l U.S. 279, 280 (1973ee also Va. Office for Protection &
Advocacy v. StewarLt31 S. Ct. 1632, 1638 (2011) (“A State may waive its sovereign immunity
at its pleasure, and in some cinestances Congress may abrogateyiappropriate legislation.
But absent waiver or valid adgation, federal courts may nentertain a private person’s suit
against a State.” (citations omitted)). By t&sms, the Eleventh Amendment bars all suits,
regardless of the relief soughPennhurst 465 U.S. at 100-01. Tennessee has not waived its
sovereign immunity. Tenn. Coden. § 20-13-102(a). Moreover, a state is not a person within
the meaning of 42 U.S.C. 8§ 1988apides v. Bd. of Regents of the Univ. Sys. of &b U.S.
613, 617 (2002)Will v. Mich. Dep't of State Policel91 U.S. 58, 71 (1989).

The complaint contains no factual allégas against Defendants Dickerson and
Schofield. When a complaint fails to allegry action by a defendarit, necessarily fails to
“state a claim for relief that is plausible on its fac&w&ombly 550 U.S. at 570.

Furthermore, Defendants Dickerson and Siettbfcannot be held liable merely because
of their positions as Warden and TDOC Corssioner, respectivelyUnder 42 U.S.C. § 1983,
“[glovernment officials may notbe held liable for the unconstitutional conduct of their
subordinates under a theory of respondeat superksticroft v. Igbal556 U.S. at 676ee also

Bellamy v. Bradley729 F.2d 416, 421 (6th Cir. 1984). Thtes,plaintiff must plead that each



Government-official defendant, through the ofii’'s own official actions, violated the
Constitution.” Igbal, 556 U.S. at 676.

There must be a showing that the supernvencouraged the specific instance of

misconduct or in some other way direcfgrticipated in it. At a minimum, a

§ 1983 plaintiff must show that a supeory official at least implicitly

authorized, approved or knowingly acquied in the unconstitutional conduct of

the offending subordinates.

Bellamy 729 F.2d at 421 (citation omitted). Aupervisory official who is aware of the
unconstitutional conduct of his drer subordinates, but fails &xt, generally cannot be held
liable in his or her individual capacityGrinter v. Knight 532 F.3d 567, 575-76 (6th Cir. 2008);
Gregory v. City of Louisville444 F.3d 725, 7516th Cir. 2006);Shehee v. Luttrell199 F.3d
295, 300 (6th Cir. 1999).illard v. Shelby Cnty. Bd. of Edyc76 F.3d 716, 727-28 (6th Cir.
1996). The complaint contains no allegatiatemonstrating that Defendants Dickerson or
Schofield, through their own agns, violated Brittain’sonstitutional rights.

Brittain’s claim that WTSP officers failed tprotect him from th attack by another
inmate is not asserted against any identifiedividual. Such a clainarises undethe Eighth
Amendment, which prohibits cruel and unusual punishmeBise generally Wilson v. Seiter
501 U.S. 294 (1991). An Eighth Amendment riagonsists of both objective and subjective
components.Farmer v. Brennan511 U.S. 825, 834 (1994%udson v. McMillian503 U.S. 1, 8
(1992);Wilson 501 U.S. at 298yVilliams v. Curtin 633 F.3d at 383ylingus v. Butler591 F.3d
474, 479-80 (6th Cir. 2010). The objective compuneequires thatthe deprivation be
“sufficiently serious.” Farmer, 511 U.S. at 8344udson 503 U.S. at 8WVilson 501 U.S. at 298.
To satisfy the objective componesftan Eighth Amendment claim, prisoner must show that he

“is incarcerated under conditions posingudstantial risk of serious harnkarmer, 511 U.S. at

834; see also Miller v. Calhoun Cnty408 F.3d 803, 812 (6th Cir. 2005), or that he has been



deprived of the “minimal civilied measure of life’s necessitiedVilson 501 U.S. at 298
(quotingRhodes v. Chapmad52 U.S. 337, 347 (19813ee also Hadix v. JohnsoB867 F.3d
513, 525 (6th Cir. 2004). “The Supreme Court has tiedt ‘prison officialshave a duty . . . to
protect prisoners from violence at the hands of other prisonBishop v. Hackelb36 F.3d 757,
766 (6th Cir. 2011) (quotingarmer,511 U.S. at 834).

To establish the subjective componentaof Eighth Amendment violation, a prisoner
must demonstrate that the official acted witte requisite intent, that is, that he had a
“sufficiently culpable state of mind.Farmer, 511 U.S. at 834see also Wilsarb01 U.S. at 297,
302-03. The plaintiff must show that the prisdiictals acted with “delilerate indifference” to a
substantial risk that the poser would suffer serious harnkzarmer, 511 U.S. at 834Wilson
501 U.S. at 303Helling v. McKinney 509 U.S. at 32\Woods v. Lecureyx 10 F.3d 1215,1222
(6th Cir. 1997);Street 102 F.3d at 814faylor v. Mich. Dep’t of Cor;.69 F.3d 76, 79 (6th Cir.
1995). “[Dleliberate indifference describes aestat mind more blamewthy than negligence.”
Farmer, 511 U.S. at 835. Thus,

[a] prison official cannotbe found liable under the Eighth Amendment for
denying an inmate humane conditions afifoc@ment unless thafficial knows of

and disregards an excessive risk to inmate theal safety; the official must both

be aware of facts from which the inference could be drawn that a substantial risk
of serious harm exists, and he shwlso draw the inferencelhis approach
comports best with the text of the Eighth Amendment as our cases have
interpreted it. The Eighth Amendmt does not outlaw cruel and unusual
“conditions”; it outlaws cruel and unusuglunishments.” An act or omission
unaccompanied by knowledge of a sigrafit risk of harm might well be
something society wishes to discouragad if harm does result society might
well wish to assure compensation. Thenooon law reflects such concerns when

it imposes tort liability on @urely objective basis. . . . Ban official’s failure to
alleviate a significant risk that he shduhave perceived but did not, while no
cause for commendation, cannot under our cases be condemned as the infliction
of punishment.

10



Id. at 837-38 (emphasis added; citations omitteel¢; also Garretson v. City of Madison Heights
407 F.3d 789, 796 (6th Cir. 2005) (“If the officers faikedact in the face of an obvious risk of
which they should have known but did notenhthey did not violate the Fourteenth
Amendment.”). The subjective component mustelaluated for each defendant individually.
Bishop 636 F.3d at 767see also idat 768 (“[W]e must focsl on whether each individual
Deputy had the personal involvement necestgapermit a finding of subjective knowledge.”).

The factual allegations in the complaint suggest the other inmate assaulted Brittain
suddenly and without provocation, and Brittain states that he had no previous issues with the
inmate. Brittain does not allege the unnamedceffi knew there was a substantial risk that the
other inmate would attack Brittgityet deliberately diggarded that risk.Allegations that the
officers may have failed to follow the proaegd for escorting inmates during a lockdown are
insufficient to establish such knowledge.

The Eighth Amendment also applies to Biitts claims regardig his medical care.
UnderEstelle v. Gamble429 U.S. 97, 104 (1976), “deliberadtalifference to serious medical
needs of prisoners constitute® tlinnecessary and wanton inflai of pain,’. . . proscribed by
the Eighth Amendment.” However, not “evenaioh by a prisoner that he has not received
adequate medical treatment statesadation of the Eighth Amendment.’Estelle 429 U.S. at
105. “In order to state a cognizaldiaim, a prisoner must allegets or omissions sufficiently
harmful to evidence deliberate indifference tomgimedical needs. It is only such indifference
that can offend ‘evolving standards of decénnwiolation of the Eighth Amendment.”ld. at
106.

Within the context oEstelleclaims, the objective compomterequires that the medical

need be sufficiently seriouddunt v. Reynolds974 F.2d 734, 735 (6th ICi1992). “A medical

11



need is serious if it is one that has beagdosed by a physician asmdating treatment or one
that is so obvious that even a lay persavuld easily recognize theenessity for a doctor’s
attention.” Ramos v. Lamn639 F.2d 559, 575 (10th Cir. 1980) (quotirmpman v. Helgemoe
437 F. Supp. 269, 311 (D.N.H. 1977)).

To make out a claim of an Eighth Amendmé&stelleviolation, a prisoner must plead
facts showing that “prison authorities have @enieasonable requests for medical treatment in
the face of an obvious need for such attentdnere the inmate is thereby exposed to undue
suffering or the threat dingible residual injury.” Westlake v. Luca$37 F.2d 857, 860 (6th
Cir. 1976). The Court cldied the meaning of diberate indifference ifrarmer v. Brennanas
the reckless disregard of a substantial risk of serious harm; mere negligence will not saiffice.
511 U.S. at 835-36.

Brittain’s claims about a lackf medical care also are notsagted against any identified
individuals. He does not alledkat either Dickersn or Schofield hadrgthing to do with his
medical care, and he has sued no medical personnel. Thus, Brittain has not sufficiently stated a
claim that the Defendants were deliberatetyifferent to his serious medical needs.

Even if Brittain’s medical claims were asserted against a named defendant, he has failed
to state a claim. His extensive allegationsatdocused on the fact that he was not provided
with an MRI and treatment by meurologist to determine wheththere are any latent effects
from the assault that could arise at a later daieé threaten his life or health. Specifically,
Brittain fears he will develop a blood clot in hisabr (ECF No. 1 at 7-8) or “serious potential
brain nerve ending damagesd.(at 11). However, while he states that he told the WTSP
“medical staff” that his head hurt behind his eaiit8in also states that he was examined at that

time and told there did not appear to be amyious damage and thhé needed no further

12



treatment. Id. at 13.) Brittain doesot allege that he has actually experienced any of the
conditions that he fears could develdpe alleges only that he “has shopwmtentialdanger” .
at 8, emphasis added), stating that he “suffieestally as whether deaths/life of a later arising
affect [sic] of a nerve damages in his brain roats [sic], and or bodily disfunctions as a result
of the head stabbingid. at 17). However, Brittain’s spectile fears that latent complications
from the stabbing might arise in the future are insufficient to state a claim for deliberate
indifference to any preseserious medical need.

For all of the foregoing reasons, Brittain’s complaint is subject to dismissal in its entirety
for failure to state a claim omhich relief can be granted.

C. Motionfor Discovery

On January 26, 2016, Brittain filed a Motion to Compel Discovery. (ECF No. 5.)
However, this motion is premature. If the Court ultimately allows this case to go forward and
orders service of process, only then shouldadisty be conducted in accordance with Rules 26
through 37 of the Federal Rules@ilvil Procedure. Therefore, the motion to compel discovery
is DENIED?

lll. LEAVE TO AMEND

The Sixth Circuit has held that a districourt may allow a prisoner to amend his
complaint to avoid gua spontalismissal under the PLRALaFountain v. Harry 716 F.3d 944,

951 (6th Cir. 2013)see alsdBrown v. R.l, No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.

22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some

% Brittain has used a form motion with blanks to be filled in, much of which does not
apply in these circumstances. For example ntiotion refers to Plaintiff having served a
discovery request, to which the feadants failed to respond within 30 days. (ECF No. 5 at 4.)
There is no indication that Plaiff has served any such requestd it would be premature even
if he did so. The motion also refers tof@edants having filed a deo with the Courtid. at
4-5), which has not occurred becausaréhhas been no service of process.

13



form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).
Leave to amend is not required where a deficiency cannot be dmedn 2013 WL 646489, at
*1; Gonzalez-Gonzalez v. United Sta®s7 F.3d 31, 37 (1st Cir. 200 T his does not mean, of
course, that eversua spontalismissal entered without prior tice to the plaintiff automatically
must be reversed. If it is crystal clear thia plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{Grayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002)in(“forma pauperisplaintiffs who file complaints
subject to dismissal under Rule 12(b)(6) shaaltkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahoheritless complaint that cannot be salvaged by
amendment comports with due process and doeminimige the right of access to the courts.”).
In this case, the Court cannotnotude that any amendment to Plaintiff's complaint would be
futile as a matter of law.
IV. CONCLUSION

The Court DISMISSES the complaint for failuie state a claim on which relief can be
granted, pursuant to 28 U.S.C. 88 1915(e)(2)(Baid 1915A(b)(1). However, leave to amend
is GRANTED. Any amendmémust be filed within thirty (30) days after the date of this order.
Brittain is advised that an amended complaupessedes the original complaint and must be
complete in itself without reference to the prior pleadings. The text of the complaint must allege
sufficient facts to support each claim withaafference to any extraneous document. Any
exhibits must be identified by numer in the text of the amended complaint and must be attached
to the complaint. All claimslieged in an amended complaint must arise from the facts alleged

in the original complaint or the first amended cdaimt. Each claim for relief must be stated in

14



a separate count and must identify each defendait isuthat count. If Brittain fails to file an
amended complaint within the time specified, tloen® will assess a strike pursuant to 28 U.S.C.
§ 1915(g) and enter judgment.

IT IS SO ORDERED.
s/ JamesD. Todd
JAMESD. TODD
UNITED STATESDISTRICT JUDGE
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