Myers v. Aramark Food Services et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

MARIO MARQUETTE MYERS, )
a/k/a MALEIK ALI BEY, )
Paintiff, ;
VS. ; No. 15-2824-JDT-tmp
ARAMARK FOOD SERVICES, ET AL., ))
Defendants. ;

ORDER DENYING MOTIONS TO ENTER DEFAULT JUDGMENT,
DISMISSING CLAIMS,
CERTIFYING APPEAL NOT TAKEN IN GOOD FAITH
AND NOTIFYING PLAINTIFF OF APPELLATE FILING FEE

On December 23, 2015, Plaintiff Mario kaette Myers, a/ Maleik Ali Bey
(“Myers”), who at thetime of filing was a prdrial detainee at th&helby County Criminal
Justice Center (“Jail”) itMemphis, Tennessee, filedpso secomplaint pursuant to 42 U.S.C.
§ 1983 accompanied with a motion to procaedorma pauperis (ECF Nos. 1 & 2.) After
receiving final documentation from Myers (EGI©. 5.), in an order issued January 4, 2016, the
Court granted leave to proceedforma pauperisand assessed the civil filing fee pursuant to the
Prison Litigation Reform Act (“PLRA”), 28 U.S.(88 1915(a)-(b). (ECF No. 6.) The Clerk
shall record the defeadts as Aramark Food Servicesdaitchen Supervisor Ms. Shirley

Hayslett.
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I. The Complaint

Myers alleges that on December 9, 2015 whikakfast was being served at the Jail, he
saw dirty trays being used to feed inmates. (Compl. at 2, ECF SeelalsdGrievance 402702
at 1, ECF No. 1-1) Myers contends the he matibis tray had old food from prior meals stuck
to it. (d.) Myers notified Mr. Thebaud and Ms. Taylevho are not parties to this complaint,
and they called for another traypwever, that tray was also dirty. (Compl. at 2, ECF No. 1.)
After being served a third time on a styrofoamray that was also dirty, Myers notified Mr.
Thebaud and was told to throw the dirty traythie garbage, but heddnot get a new one.ld()
Myers alleges that bacteria ae the trays from priomeals and hair particles which caused him
to become sick. Id.) Myers contends that Defendant Hagtsand Interpol were informed, but
Aramark staff continues t@éd him on dirty trays.ld.)

On December 21, 2015, Myers alleges thatMas served a tray i defective ham.
(Grievance No. 401842 at 3, ECF Noel.) After Myers informedMs. Rice, who is not a party
to this complaintthat his food was bad, he was toldtthll the trays look the samed.j When
Myers informed her that all the trays did nobkathe same, she said that she would try to find
him another tray, but could not promise to finidn one and that heheuld just eat what he
received. Id.)

Myers seeks twenty million dollars andr fdramark to implement a quality control
program. [d. at 3.)

Il. Analysis

A. ScreeningandStandard

The Court is required to screen prisoner clamps and to dismiss any complaint, or any

portion thereof, if the complaint—



(2) is frivolous, malicious, or fis to state a claim upon which relief
may be granted; or

(2) seeks monetary relief fromdgfendant who is immune from such
relief.

28 U.S.C. § 1915A(b); see alg8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in tase states a claim on which relief may be
granted, the court applies standards under Federal Rule of Civil Proceduy@)1 2 stated in
Ashcroft v. Igbgl556 U.S. 662, 677-79 (2009), andBall Atlantic Corp. v. Twomb)y650 U.S.
544, 555-57 (2007)Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting all well-
pleaded allegations in the complaint as true Gbert ‘consider[s] the faatl allegations in [the]
complaint to determine if they plausjbsuggest an entitleemt to relief.”” Williams v. Curtin
631 F.3d 380, 383 (6th Cir. 2011) (quotifgpal, 556 U.S. at 681) (alteran in original).
“[P]leadings that . . . are no mattgan conclusions . . . are notidetd to the assumption of truth.
While legal conclusions can provide the framewof a complaint, they must be supported by
factual allegations.” Igbal, 556 U.S. at 679see also Twomhbly550 U.S. at 555 n.3 (“Rule
8(a)(2) still requires a ‘showing,’ rather than aridet assertion, of entitlemieto relief. Without
some factual allegation in the complaint, it is hard to see how a claimant could satisfy the
requirement of providing not onlair notice’ of the nature ofhe claim, but also ‘grounds’ on
which the claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d
at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factuglifrivolous under§8 1915A(b)(1) and
1915(e)(2)(B)(i) is aseparate issue from whether itidao state a @im for relief.

Statutes allowing a compldito be dismissed as ¥olous give “judges not only
the authority to dismiss a claim based on an indisputably meritless legal theory,



but also the unusual power to pierce thié eethe complaint'sactual allegations

and dismiss those claims whose fattiententions are clearly baselesieitzke

490 U.S. at 327, 109 S. Ct. 1827 (intetprg 28 U.S.C. § 1915). Unlike a

dismissal for failure to state a claim, where a judge must accept all factual

allegations as trudgbal, 129 S. Ct. at 1949-50, a juddees not have to accept

“fantastic or delusional” faactl allegations as true in prisoner complaints that are

reviewed for frivolousnessNeitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to less sgyent standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.'Williams 631 F.3d at 383
(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Rro selitigants and prisoners
are not exempt from the requirementdtad Federal Rules of Civil Proceduré/ells v. Brown
891 F.2d 591, 594 (6th Cir. 198%¢ee also Brown v. Matauszaklo. 09-2259, 2011 WL
285251, at *5 (6th CirJan. 31, 2011) (affirming dismissal pfo secomplaint for failure to
comply with “unique pleading requirements” andtistg “a court cannot feate a claim which [a
plaintiff] has not spelled out in his pleading™) (quoti@ark v. Nat'l Travelers Life Ins. Cp.
518 F.2d 1167, 1169 (6th Cir. 1975))téaation in original);Payne v. Sec’y of Treas/3 F.
App’x 836, 837 (6th Cir. 2003) (affirmingua spontelismissal of complaint pursuant to Fed. R.
Civ. P. 8(a)(2) and stating, “[n]eithénis court nor the district court is required to create Payne’s
claim for her”);cf. Pliler v. Ford 542 U.S. 225, 231 (2004) (“Disttijudges have no obligation
to act as counsel or paralegapto selitigants.”); Young Bok Song v. Gipsof23 F. App’x 5086,
510 (6th Cir. 2011) (“[W]e decline to affirmativefgquire courts to ferret out the strongest cause
of action on behalf opro selitigants. Not only would that dy be overly burdensome, it would

transform the courts from neutiaibiters of disputes into advoeatfor a particular party. While

courts are properly chged with protecting the rights ofll who come before it, that



responsibility does not encompaadvising litigants as to whdegal theories they should
pursue.”).
B. § 1983 Claim

Myers filed his complaint on the court-sugaliform for actions under 42 U.S.C. § 1983.
Section 1983 provides:

Every person who, under color ofyastatute, ordinace, regulation,

custom, or usage, of any State or Territorythe District of Columbia, subjects,

or causes to be subjectedyaitizen of the United State&s other person within

the jurisdiction thereof to the deprivatiohany rights, privilges, or immunities

secured by the Constitution and laws, shalliele to the party injured in an

action at law, suit in equity, or other proper proceeding for redress, except that

in any action brought against a judicidficer for an act or omission taken in

such officer's judicial capacity, injutiee relief shall not be granted unless a

declaratory decree was violated or @eatory relief was unavailable. For the

purposes of this section, any Act obi@ress applicable ebusively to the

District of Columbia shall be considerdd be a statute of the District of

Columbia.
To state a claim under 42 U.S&1983, a plaintiff must allege tnelements: (1) a deprivation
of rights secured by the “Constitution and laws” of the United States (2) committed by a
defendant acting under color of state ladickes v. S.H. Kress & C0398 U.S. 144, 150
(1970).

1. Claims against Aramark

The complaint does not assert a valid claimiagt Aramark. “A private corporation that
performs the traditional stafenction of operating a prison acts under color of state law for
purposes of § 1983."Thomas v. Cob|eb5 F. App’x 748, 748 (6th Cir. 2003) (citirigfreet v.
Corr. Corp. of Am. 102 F.3d 810, 814 (6th Cir. 1996¥ee also Parsons v. Carys#91 F.
App’x 597, 609 (6th Cir. 2012) (corpation that provides medical reato prisoners can be sued
under 8§ 1983). The Sixth Circuit has applied shendards for assessingunicipal liability to

claims against private corporations that opegieons or provide mecil care to prisoners.



Thomas55 F. App’x at 748-49Street 102 F.3d at 817-18ohnson v. Corr. Corp. of ApR6 F.
App’x 386, 388 (6th Cir. 2001). CCA *“cannot be held liable under a theory of respondeat
superior.”Braswell v. Corr. Corp. of Am419 F. App’x 622, 627 (6t&ir. 2011). Instead, to
prevail on a 8§ 1983 claim against CCA, Plaintiff “rhekow that a policy or well-settled custom
of the company was the ‘moving force’ behithe¢ alleged deprivation” of his rightdd. The
complaint does not allege that Myers suffered apyyrbecause of an unconstitutional policy or
custom of Aramark.

2. Eighth Amendmer@laims against Defendant Hayslett

Myers claims that he was served food onydirays. For a convicted prisoner, such a
claim arises under the Eighth Amendment, Wwhacohibits cruel andnusual punishmentsSee
generally Wilson v. Seiteb01 U.S. 294 (1991). For pretridqdtainees, “the ‘cruel and unusual
punishment’ proscription of the Eighth Amendment to the Constitution does not apply,” because
“as a pre-trial detainee [the phaiff is] not being ‘punished,”Cuoco v. Moritsugu222 F.3d 99,
106 (2d Cir. 2000). Instead, a person detainéor po conviction receies protection against
mistreatment at the hands of prison officialslemthe Due Process Clause of the Fourteenth
Amendment if heldn state custodyCaiozzo v. Koremarb81 F.3d 63, 69 (2d Cir. 200Q)iscio
v. Warren,901 F.2d 274, 275-76 (2d Cir.1990). Howeveereif Myer was a pretrial detainee
during the events at issue, the court will analyze the claims regarding jail conditions under
Eighth Amendment principles because the rightprefrial detainees are equivalent to those of
convicted prisoners.Thompson v. Cnty. of Medin29 F.3d 238, 242 (6tlir. 1994) (citing

Roberts v. City of Trqy773 F.2d 720, 723 (6th Cir. 1985).

1 On June 22, 2015, the Supreme Court hel&jmgsley v. Hendricksori35 S. Ct. 2466
(2015), that excessive force cta brought by pretrial deta@es must be analyzed under a
Fourteenth Amendment standard of objective reddenass, rejecting aibjective standard that

6



An Eighth Amendment claim consists bbth objective and subjective components.
Farmer v. Brennan511 U.S. 825, 834 (1994udson v. McMillian 503 U.S. 1, 8 (1992);
Wilson 501 U.S. at 298Williams v. Curtin 631 F.3d at 383Vlingus v. Butler 591 F.3d 474,
479-80 (6th Cir. 2010). The objeaticomponent requirdbat the deprivatin be “sufficiently
serious.” Farmer, 511 U.S. at 8344udson 503 U.S. at 8Wilson 501 U.S. at 298.

To satisfy the objective compameof an Eighth Amendment claim, a prisoner must show
that he “is incarcerated under conditions pgsk substantial risk of serious haregrmer, 511
U.S. at 834see also Miller v. Calhoun Cnfy408 F.3d 803, 812 (6th C2005), or that he has
been deprived of the “minimal dized measure of lé#’s necessities,Wilson 501 U.S. at 298
(internal quotation marks omittedgee also Hadix v. JohnsoB67 F.3d 513, 525 (6th Cir. 2004)
(“To succeed in an Eighth Amendment challengeprjaoner] must establish that . . . a single,
identifiable necessity of civilized human existe is being denied . . . .”). The Constitution
“does not mandate comfortable prison®Vilson 501 U.S. at 298 (internal quotation marks and
citation omitted). “[R]outine discomfort is paof the penalty that criminal offenders pay for
their offenses against societyHudson 503 U.S. at 9 (internal quotation marks and citation
omitted). Thus, “extreme deprivations are required to make out a conditions-of-confinement
claim.” I1d. at 9.

The Eighth Amendment requires prison officitdsprovide inmates with a diet that is

nutritionally adequate for the maintenance of normal heatbhnningham v. Jone$67 F.2d

takes into account a defgant’s state of mindld. at 2472-73. It is unclear whether or to what
extent the holding irKingsley may affect the deliberate indifference standard for claims
concerning an inmate’s health or safety, whiah $tixth Circuit applies tboth pretrial detainees
and convicted prisonersSee Morabito v. Holme$28 F. App’x 353, 35&8 (6th Cir. 2015)
(applying, even after the decision Kingsley the objective reasonablessestandard to pretrial
detainee’s excessive force claims and the Eiginttendment’s deliberate indifference standard
to denial of medical care claim). Absent furtigegidance, the Court witontinue to apply the
deliberate indifference analysis to claims conoey a pretrial detainéehealth and safety.
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653, 656 (6th Cir. 1977%)ee also Clark-Murphy v. Foreback39 F.3d 280, 292 (6th Cir. 2006).
In this case, the complaint alleges that Myerdinaes to be fed on dirtydys that have bacteria
on them. That deprivation does not risethie level of a constitional violation. Moore V.
Curtis, 68 F. App’x 561, 562 (6th €i2003) (isolated deprivationsf food do not violate the
Eighth Amendment)Sims v. Mich. Dep’t of Corr23 F. App’x 214, 216 (6th Cir. 2001) (“The
fact that Sims may have been served one cdpiibfas part of a six-meal-per-day diet does not
establish a deprivation of niiton necessary to sustain his pilegd well-being. Furthermore,
Sims did not allege that he was denied swdfitifood on a daily basis or that he could not
maintain his health based on the diet provided even though one ofélsix meals he received
per day may have consisted of one cup of fruiCjnningham v. Jone§67 F.2d 565, 566 (6th
Cir. 1982) (inmate’s Eighth Amendment rights waat violated when he was served one meal a
day for 15 consecutive days because that maea sufficient to maintain normal health).
Further, Myers claims that Defendant Haysle#s “informed” of the Myer’'s accusations, but
not that she understood that Myer’'s health or safety was in danger. Therefore, Myer's
allegations do not satisfy the objective component of an Eighth Amendment claim.

For the foregoing reasons, Myers’s complaintlismissed in its entirety for failure to
state a claim upon which relief can be granted.

C. Motion for Default Judgment

On February 22, 2016, Myers filed two MotidonsEnter Default Judgment. (ECF Nos. 9
& 10.) Those motions are DENIED. The Defendaate not in default because they have not
been served with process. Pursuant tdJ28.C. 81915A and Local Rule 4.1(b)(3), all civil

cases brought by prisoners acting pro se are screened, and no process will be served in the case



unless the Court orders such service. In tlaise, all claims are being dismissed sua sponte;
therefore, the motion for defiijudgment is rendered moot.
lll. Standard for Leave to Amend
The Sixth Circuit has held that a districourt may allow a prisoner to amend his
complaint to avoid gua spontalismissal under the PLRALaFountain v. Harry 716 F.3d 944,
951 (6th Cir. 2013)see alsdBrown v. R.J, No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.
22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some
form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).
Leave to amend is not required where a deficiency cannot be dmedn 2013 WL 646489, at
*1; Gonzalez-Gonzalez v. United Sta®s7 F.3d 31, 37 (1st Cir. 200 T his does not mean, of
course, that eversua spontalismissal entered without prior e to the plaintiff automatically
must be reversed. If it is crystal clear thfa plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{Grayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002)in(“forma pauperisplaintiffs who file complaints
subject to dismissal under Rule 12(b)(6) shoaltkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahaheritless complaint that cannot be salvaged by
amendment comports with due process and doesfnioge the right of access to the courts.”).
IV. Appeal Issues
Pursuant to 28 U.S.C. 81915(a)(3), the Coouist also consider whether an appeal by
Plaintiff in this case would be taken in good HaitThe good faith standard is an objective one.
Coppedge v. United State369 U.S. 438, 445 (1962). The test for whether an appeal is taken in

good faith is whether the litigant seeks appellatgere of any issue that is not frivolousd. It



would be inconsistent for a digtticourt to determine that aroplaint should be dismissed prior
to service on the Defendants, but has sufficient merit to support an appeaha pauperis
See Williams v. Kullmary22 F.2d 1048, 1050 n.1 (2d Cir. 1983he same considerations that
lead the Court to dismiss this case for failurstade a claim also compel the conclusion that an
appeal would not be taken in good faith.

V. Conclusion

The Court DISMISSES Myers’s complaint s the Defendants for failure to state a
claim on which relief can be anted, pursuant to 28 &.C. 88 1915(e)(2)(B)(ii) and
1915A(b(1). Leave to Amend is DENIED becatise deficiencies in Myers’s complaint cannot
be cured. It is also CERTIFIED, pursuant2® U.S.C. 81915(a)(3), thany appeal in this
matter by Plaintiff would not be taken in good faith.

The Court must also addiethe assessment of the $505 Hamefiling fee if Plaintiff
nevertheless appeals the dismissal of this case. A certification that ahiapym taken in good
faith does not affect an indigent prisoner plaintiff's ability to take advantage of the installment
procedures contained in 8 1915(ee McGore v. Wriggleswortthi14 F.3d 601, 610-11 (6th
Cir. 1997),partially overruled on other grounds by LaFountaifi6 F.3d at 951McGore sets
out specific procedures for implementing the PLR& U.S.C. § 1915(a)-(b). Therefore, the
Plaintiff is instructed that if he wishes to takévantage of the installment procedures for paying
the appellate filing fee, he must comwith the procedures set outicGoreand § 1915(a)(2)
by filing an updatedn forma pauperisaffidavit and a cuent, certified copy ohis inmate trust

account for the six months immediately ggding the filing of the notice of appeal.
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For analysis under 28 U.S.C. 8§ 1915(g) of fattilings, if any, by Plaintiff, this is the
first dismissal of one of his cases as frivoloudoorfailure to state a claim. This “strike” shall
take effect whenudgment is enteredColeman v. TollefsqQri35 S. Ct. 1759, 1763-64 (2015).

The Clerk is directed to prepare a judgment.

IT IS SO ORDERED.
s/James D. Todd

AMESD. TODD
UNITED STATESDISTRICT JUDGE
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