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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

ROBERT KIMBREL,
Movant,

V. Cv.No. 2:16<v-02166JPM-tmp

Cr. No. 2:03er-20336JPM-1
MYRON BATTS, Warden, antdINITED

STATES OF AMERICA
Respondent.

N N N N N N N N N

ORDER GRANTING MOTION PURSUANT TO 28 U.S.C § 2255AND VACATING
JUDGMENT IN CRIMINAL CASE

Before the Court is a Motion Under 28 U.S.22%5 to Vacate, Set Aside, or Correct
Sentence by Person in Federal Custddgd by Movant Robert Kimbrel, Bureau of Prisons
register numbet9304076, who is currently incarcerated at texeral Correctional Institution
(“FCI") located in Memphis, Tennessed§ 2255 Mot.,Kimbrel v. Batts et al., No. 2:16-cv-
02166JPMtmp (W.D. Tenn.), ECF No. 1.) For the reasons stated bekombrel's § 2255
Motion is GRANTED.

l. PROCEDURAL HISTORY

A. Criminal Case Number (B-20336

On September 23, 2003 federal grand jury returnedtareecount indictment charging
that, (1) on or about March 29, 200Bimbrel, a convicted felon, knowingly possessef.I.E.
.38 caliber revolverin violation of 18 U.S.C. § 922(gj2) on or about March 29, 2003, Kimbrel
knowingly possessed a F.I.E. .38 caliber revolver from which the manufastsesgial number
had been removed, obliterated, and altered, in violation of 18 U.S.C. § 922(k); aod ¢B)

about May 8, 2003, Kimbrel, a convicted felon, knowingly possessed a Ce20.82liber
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revolver, in violation of 18 U.S.C. § 922(g). (Indictmddtited Sates v. Kimbrel, No. 2:3B-cr-
20336dPM1 (W.D. Tenn.), ECF No. 1.) The factual basis for thergdm is stated in the
presentence report (“PSR”):

The Offense Conduct

5. On March 29, 2003Memphis police officers conducted a routine traffic
stop of a vehicle, which wabeing operated on expired tags. Upon
making comact with the vehicles driver, Robert Kimbrel, the officers
detected the smetif marijuana emanating from iige the vehicle. A bag
of suspected marijuana was also observed inside the vehicle in plain view.
A search of the vehicle was conducted, which revealmh@ded, snub
nosed, F.l.E., 8caliber revolver, with an obliterated serial number. The
total weight of the marijuana was .9 grankémbrel was given a citation
after an inquiry revealed no outstiamg warrants.

6. On May 8, 2003, Memphis police officers responded to an aggravated
assault complaint after being informed that a male was hokliggn to
another individuak head. A description of the suspsatehicle was also
provided to the officers. A subsequent traffic stop was made of the
vehicle, which was being driven imbrel. A search of the vehicle
revealed an unloaded Colt, -3 caliber revolver, which was located on
the passenges side. Marvin Hodo was a passenger inside the vehicle
with Kimbrel. Kimbrel was identified by Patrick Kearney as the
individual who held the gun to Kearney'’s head.

(PSR115-6.)

On February 8, 2006, the Court granted Deferidantiion to sevethe trial onCount 3
from the trial onCounts 1 and 2. (Ordead., ECF No. 121.)A threeday jury trialon Counts 1
and 2commermedon March 22, 2006andon March 24, 2006, the jury returned a guilty verdict
on both counts. (Min. Entrier]., ECF Nos. 136, 137, 138; Jury Verdict, ECF No. 141.) At
a hearing orSeptember 1, 20Q@he Court sentencegdimbrel to a term of imprisonment @62
months on Count 1 and 60 months on Count 2, to be followedibg-gear period of supervised

release. (Min. Entryid., ECF N0.205) On Septerher 27, 2006, the Court granted Defentant

ungpposed motion to dismiss Count 3 of the Indictmg@rder,id., ECF No. 211.)Judgment



was entered the same ddy. in a Criminal Cased., ECF No. 212.)

Kimbrel appealed, and on July 3, 2008, the United States Court of Appeals for the Sixth
Circuit vacated his conviction arsentence and remanded the case for a new Uiaited States
v. Kimbrel, 532 F.3d 461 (6th Cir. 2008)On remand, the grand jury returned a thceant
Superseding Indictment that mirrored the original IndictmgBuperseding Indictment)nited
Sates v. Kimbrel, No. 2:B-cr-20336JPM-1 (W.D. Tenn.), ECF Na264.) Pursuant to a written
plea agreement, Kimbrel appeared before thagrfdn line 10, 2009to plead guilty to Count 1
of the Indictment. (Min. Entryid., ECF No0.289 Plea Agreemenid., ECF Nb. 292) At a
hearing onOctober 20, 200%he Court sentenceldimbrel to a term of imprisonment df10
months, to be followed by fve-year period of supervised release. (Min. Enidy, ECF No.
308.)' Judgment was enteremh October 21, 2009. (J. in a Criminal Cdse,ECF No.310)

Kimbrel did not appeal.

! The 2002 edition of th&uidelines Manual was used to calculatéimbrels sentencing
range. (PSH 10.) Pursuant to § 2K2.1(a)(2) of the United States Sentencing Guidelines
("U.S.S.G."), the base offense level for violation of 18 U.S.C. § 922(twesty-four (24) since
the defendantommitted the instant offense subsequent to sustaining at least two felony
convictions for eithea crime of violence or a controlled substance offerfsk 111.) Kimbrel
received a twdevel enhancement because the firearm had an obliterated serial number, U.S.S.G.
§ 2K2.1(b)(4) and a foulevel enhancement because the firearm was used ireciom with
another felony offense, U.S.S.G. § 2K2.1(b)(3y. {1 12, 13.)Kimbrel also received a three
level reduction for acceptance of responsibility, U.S.S.G. § 3E1.1, resulting ih affienae
level of 7. (Seeid. 11 18, 19.) Given his criminal historgategory of M (id. §149), the
guideline sentencing range ordinarily would have been 130-162 mog082 Guidelines
Manual, Ch. 5, part A -Sentencing Table.)

Because of his prior convictions for violent felonies, howevenkfel was sentenced as
an armed career criminal pursuant to the Armed Career Criminal Act (“*ACC8').S.C.
§ 924(e), and U.S.S.G. § 4B1.4. (PSR 11 20, 78.) Pursuantto U.S.S.G. § 4B1.4(b)(3)(B), the
offense level was 33(1d. 120.) After accounting foKimbrel's threelevel reduction for
acceptance of responsibilityd( T 21), the total offense level was 3@.(f 22). The guideline
sentencing range wd$8-210 months. I¢l. 1 79.) Kimbrel was also subject to a mandatory
minimum sentence of 15 years, or 180 months, pursuant to 18 U.S.C. 8§ 9R#ijeKindbrel
received a sententelow the mandatory minimuafter the Court granted the Government’
U.S.S.G. § 5K1.1 motion.



Kimbrel was released on supervised release on June 16, 2Z2¢IReport,id., ECF No.
312.) On July 29, 2015, the Probation iGdfnotified the Court that Kimbrel violated the
conditions of his supervised release because he was arrested and fodi&tggtavated Assault
in Shelby County, Tennessee. (Pet. for SummiolhsECF No. 315.) On November 20, 2015,
Kimbrel appeared before the Court to plead guilty to Count 1 of the supervisee retdason.
(Min. Entry, id.,, ECF No. 343 (sealed).) Theo@t revokedKimbrel's supervised release,
sentenced him to a term of imprisonment of one year and one dayiamgbsed ahreemonth
period of suprvised release to be served at a-halff houseimmediately following his release
(Id.) Judgment was entered the same day. (J. and Commitment OrSapervised Release
Violation, id., ECF No. 344.)

B. Civil Case Numberl6-2166

On March 15, 2016,Kimbrel filed a pro se motion titled “Emergency’ and
‘Extraordinary’ (Relief) for an Injunction via 28 U.S.C. [§] 2241 and/or 2255 (?),” which wa
docketed as @ro se motion to vacate, set aside, or correct sergeunder 28 U.S.C. § 2255.
(8 2255 Mot.,Kimbrel v. United Sates, No. 2:16¢cv-02166JPMtmp (W.D. Tenn.), ECF No. 1.)
The Court appointed counsel to assist Kimbrel in pursuing relief pursuakdninistrative
Order 201518 of the United States District Court for the Western District of Tenne¢Seder,
id., ECF No. 3.) On June 22, 2016, Kimbrel, through counsel, filed an Amended Motion to
Vacate, Set Aside or Correct Sentence Pursuant to 28 U.S.C. § 2255. (Am. § 2258.Mot.,
ECF No.7.) Kimbrel's Amended 8§ 2255 Motion rasdéwo grounds for relief: (1) that
Kimbrel's sentence to five years of supervised release exceeded the statutory maxiligintn in
of Johnson v. United Sates, 135 S. Ct. 2551 (2015), and accordingly, the Court was without

jurisdiction to revoke his supervised released (2)that Kimbrels supervised release counsel



provided ineffective assistance by notsmag aJohnson claim and by erroneously advising
Kimbrel that his one year and one day sentence and three months in a halfway hoddsewoul
imposed concurrently.ld. at4-8.)

On June 22, 2016, theoQrt directed the Government to respond. (Ordembrel v.
United Sates, No. 2:16cv-02166JPMtmp (W.D. Tenn.), ECF No8) The Government
responded on July 20, 201&greeing tht Kimbrel is entitled to relief undejohnson, and
requesting that the Court impose a sentence of time served with no supervision to follow
(Resp.id., ECF No. 10.)

. THE LEGAL STANDARD

Pursuant to 28 U.S.C. § 2255(a),

[a] prisoner in custody under sentence of a court established by Act of Congress

claiming the right to be released upon the ground that the sentence was imposed

in violation of the Constitution or laws of the United States, or that the court was

without jurisdiction to impose such sentence, or that the sentence was is @xces

the maximum authorized by law, or is otherwise subject to collateral attack, may

move the court which imposed the sentence to vacate, set aside or correct the

sentence.
“A prisoner seeking relief under 28 U.S.C. § 2255 must allege either: ‘(1) an error of
constitutional magnitude; (2) a sentence imposedideitthe statutory limits; or (3) an error of
fact or law that was so fundamental as to render the entire proceeding invatort’v. United
Sates, 471 F.3d 686, 691 (6th Cir. 2006) (quotigllett v. United States, 334 F.3d 491, 49687
(6th Cir. 2003)).
1. ANALYSIS

Kimbrel asserts thahe is entitled to relief becaudbree of his prior convictions no

longer qualify as predicate offenses and accordingly, he would have beenesuityexistatuty

maximum sentence of 120 montimsprisonment andhree years of supervised releagdm.



§ 2255Mot. at6, Kimbrel v. United Sates, No. 2:16¢cv-02166JPM-tmp (W.D. Tenn.), ECF No.

7.) Kimbrel argues that had he been sentenced to three years of supervised redease, h
supervised release would have expired on June 11, 2014, more than one yeahé&djoreed
States Probation Office petitioned the Courtréwoke his supervised releaseld.X The
Government does not oppose the refiefightand requests that the Court vacitenbrels
sentence and sentence him to tiseevedwith no supervision to follow (Resp.at 5-7,id., ECF

No. 10.)

A. Johnson v. United States

The ACCA provides that:

In the case of a person who violates section 922(g) of this title and has three

previous convictions by any court referred to in section 922(g)(1) of this titee for

violent felony or a serious drug offense, or both, committed on occasions different
from one another, such person shall be fined under this title and imprisoned not
less than fifteen years, and, notwithstanding any other provision of law, the court
shall not suspend the sentence of, or grant a probationary sentence to, such person
with respect to the conviction under section 922(Qg).

18 U.S.C. § 924(e)(2).

“Violent felony” is defined by the ACCA as a felony “that (i) has as an elementsthe u
attempted use, or threatened use of physical force against the personhef;aoot(ii) is
burglary, arson, or extortion, involves use of explosives, or otherwise involves cohduct t
presents a serious potential risk of physical injury to another.” 18 U.S.C. § 928k)(2)(

The Supreme Court held dohnson that the residual clause of the ACCA, encompassing
all felonies that “involve[] conduct that presents a serious potential risk ofcphysjury to
another,” 18 U.S.C. § 924(e)(2)(B)(ii), was unconstitutionally vague and that the applicht

the residual clause to increase a sentence violated the Due Procsss @Igs S. Ct. 2551, 2557

(2015). Thelohnson decision applies only to the residual clause and “doesatlointo question



application of the Act to the four enumerated offenses, or the remainder of the Aoitsodeof
a violent felony.” Id. at 2563.

The Supreme Court has madhnson’s rule retroactive to cases on collateral review.
Welch v. United Sates, 136 S. Ct. 1257, 126@Apr. 18, 2016) (Johnson is thus a substantive
decision and so has retroactive effect ).

B. Kimbrel’s Prior Convictions

The prior convictions used to qualiimbrel as an armed career criminal were: €l)
1988 Tennesseeonviction for sexual batterfPSR 126); (2) a 1989 conviction for escafel.
129) (3) a 1989 Tennesseeonviction for statutoryrape (id. § 30; (4) a 1990 Tennessee
convictionfor robbery {(d. 1 31) and (5 a 1999Tennesseeonviction for attempted burglary of
a building (d. 1 43).

Kimbrel's escape conviction previously qualified as a violent felony under the ACCA
residual clause.See United Sates v. Goodman, 519 F.3d 310, 317 (2008) (discussing the Sixth
Circuit's precedent, applicable to Tennessgeel1989 and posi989 escape statutdthat “an
es@pe conviction nder Tennesség escape statute is a violent felony under the ACkixause
it otherwise involves conduct that presents a serious potential risk of phggicglto another).

Kimbrel's statutory rape conviction also couidve qualified as a violent felorgnly
under the ACCAs residual clauseSee United States v. Evans, 378 F. Appx 485, 48788 (6th
Cir. 2010) (¢sing a modified categorical pproachto determine whethea conviction under
Tennesseés post1989 statutory rapestatute qualied as a violent felory under the residual
clause) see also Sate v. Johnson, 1989 WL 12739, at *1 (Tenn. Feb. 21, 1989) (per curiam)

(pre-1989 Tennessee defined statutory rape under secti@689(a) of the Tenness&@nde as



“sexual penetration of another when the victim is at least thirteen (13sbuhén eighteen (18)
years of age and the defentles at least two (2) years older than the vitjim

Similarly, Kimbrel's attempted burglary of a building conviction previously qualified as a
violent felony under the residual clausgee United States v. Bureau, 52 F.3d 584, 593 (6th Cir.
1995) ({T]he crime of attemptingo commit the felony of burglary under Tennessee law
involves conduct that presents a serious potential risk of physical injury to anothealland f
within the ‘otherwise clausaf § 924(e)’).

Thus, following the retroactive decision dohnson, Kimbrels convictions forescape
statutory rape, andttempt to commit burglary of a buildireye no longerpredicate offense
under the ACCA Kimbrel has a most two other prior convictioawhich qualify as predicat®
under the ACCA andherefore is not subject to the ACCA fifteen-year mandatoryminimum
sentence As a resul Kimbrel is subject to a 120 month statutory maximsgentenceand,

accordingly, a maximum of three years of supervised release.

2 Kimbrel's sexual battery conviction may also no longer qualify as a predicate
conviction in light of Johnson. When Kimbrel was convicted of sexual battery in 89
Tennessee’s sexual battery statdéfined sexual battery dsunlawful sexual contact with a
victim by a defendant or unlawful sexual contact with a defendant by a victimybgfahe
circumstances listed in § 33-604(a).” Tenn. Code Ann. 8§ 32-607(a) (Supp. 1988) (repedle
1989) While one of the circumstances listed in sectior2&D4 involved force or coercion,
three other circumstances did not require the use of fdBegause the statute is divisible, the
Court couldapply the modified categorical approach to determine whétimebrels conviction
gualifies under the usef-force clause.See Descamps v. United Sates, 133 S. Ct2276, 2281
(2013).

In the instant casdhe parties did not subiinthe statecourt recordsand the Court is
unable to determinéhe specific subsection of the sexual battery statute under Jlichrel
was convicted. Although the PSR indicates that Kimbsetonviction did not involve the use,
attempted use, or threat of force, tbeurt cannotrely on the factual recitations in the PSR to
determiné the specific nature of a movasitprior conviction. See United Sates v. Wynn, 579
F.3d 567, 576 (6th Cir. 2009). Because Kimbrel is entitled to relief regardless of whether his
sexual battery convictioqualifies as a violent felony under the ACCA, the Cawed not
resolve this issue. Thus, in the interest of providing Kimbrel iibedited relief, the Court has
not directed the parties to submit the rele\@egpard documents.
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BecauseKimbrel is entitled to relief on thdohnson issue raised in hidmended§ 2255
Motion, the Court GRANTS the § 2255 Motion. The sentence imposed on November 20, 2015
is VACATED. It is ORDERED that his sentence is reduced to a “s@meed” sentence and that
thenosupervised releaseimmposed. This Order shall take effect ten days from its entry in order
to give the Bureau of Prisons time to process Movant’s release.

Kimbrel's secondgroundfor relief alsorelates to his supervised release violation, and,
therefore Kimbrel would not be entitled tany different relief based dhatground.

Accordingly, heCourt need not considdre merits othe secondyroundfor reliefraised in
Kimbrel's Amended § 2255 Motion.

In his criminal case, Kimbrel has filadmotion to appoint counsel in light &shnson
(ECF No. 348)a motion for clarification via PetitionsrRule 35 motion to correct sentence
(ECF No. 349), a motion to “hold in abeyance” his appeal (ECF No. 352), a motion for writ of
mandamus (ECF No. 353)yo motions for an evidentiary hearing (ECF Nos. 355,)386d a
“motion to compel” (ECF No. 357). Each of these motions retat&smbrels supervised
releaseevocationand the requirement that he serve three months in a halfwaydfterdes
release. Because this Order vacates the judgment entered in connection witd &imbr
supervised release violation and, accordingliyninates the requirement that Kimbrel serve any
time in a halfway house, these motions are DENIED AS MOOT.

IT IS SO ORDERED, this 20th day of July, 2016.

/s/ Jon P. McCalla
JON P. McCALLA
UNITED STATES DISTRICT JUDGE
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