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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

ALEXANDRA CLAIR, et al.,
Plaintiffs,

V. No. 16€v-2263SHL-dkv

BANK OF AMERICA, N.A_, et al.,
Defendants.

N N N N N N N N

ORDER ADOPTING THE REPORT AND RECOMMENDATION

Before the Court is the ChidfagistrateJudgés AmendedReport and Recommendation
for Sua Sponte Dismissal. (ECF No. 8.ro se Plaintiff Alexandra Clair filed a Complaint
against thirtyfour Defendantsalleging claimsinder theRacketeer Influences and Corrupt
Organization Act (“RICO”). (ECF No. 1.) In the Report and Recommend&{iB&R”) , the
Chief MagistrateJudge recommended dismissing Ms. Clair's case as untimely or, in the
alternative, for failure to state a claim. (ENB. 8 at 1.)When Ms. Clair failed to object timely
to the Chief Magistrate Judge’s Report and Recommendation, this Court enterelgan Or
Adopting the Report and Recommendation on July 14, 2016. (ECF No. 9.) After Ms. Clair
notified the Court that she was not receiving any filings from the docket, the Cantedjher
Motion to Alter the Judgment, to provide her an opportunity to file objections to the RRG&F
No. 12.) Ms. Clair then filed her Objections aamtompanyingxhibitson August 2, 2016.

(ECF Ncs. 14-17.§

! In her objection, Ms. Clair requestsmtshe be assigned an attorney. In determining whether
the exceptional circumstances exist to justify the appointment of counsel in sgsl, ¢the Sixth
Circuit Court of Appeals has instructed district courts to look at the type qftbasaerit of the
claims and the ability of the litigant to represent themselgeslLavado v. Keohane, 992 F.2d

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnwdce/2:2016cv02263/72630/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnwdce/2:2016cv02263/72630/20/
https://dockets.justia.com/

STATEMENT OF THE CASE

Factual Allegations

Thefollowing recitation of the facts is taken from tBeiginal Complaint as well as the
exhibits attached theretdhis lawsuit focuses on allegations of a number of conspiracies Ms.
Clair claims have obstructed her access to apply for a federal prageahiome Affordable
Modification Program (“HAMP), ultimately leading to théoss of her home. (Objection at 1,
ECF No. 14.) The story begins in 20081enMs. Clair and heformerhusband took out a loan
with Countrywide Home Loans, secured by a Deed of Trust on property located at 65 Pinehurs
Drive, Oakland, €nnesseéhe “Property”) (Comp. 43, ECF No. 1.) In July 2011, MERS
transferred the Deed of Trust to the Bank of New York Melldd. at 11 98104.) At some
point, Bank of America, N.A. (“BANA")was assigned the Deed of Trusthought is not clear
from the Complaint when this occurre@lair’s former husband, Brett Stancil, qclimed the
Property to Ms. Clair in compliance with their divorce agreement on December 21, 2011.
(Objection 7, ECF No. 14.) Subsequently, at some point in March 201ZIMiswas told that
she was being evicted frotine Property. I€l. at T 192(g).)She alleges that she receivediice
by a letter that she had to vacate the Property on April 3, 2012, and she ultimatbky left
Property on April 25, 2012.SgeObjection Ex. 51, ECF 51-10bjection 6 ECF No. 14.)

Between 2011 and 2012, Ms. Clair alletfes, in total, six differentpredicate acts of

fraudwere committed byhe thirty-four named Defendants: “[tihe HAMP Fraud Scheme, the In-

601, 606 (6th Cir. 1993). Because Ms. Clair’s claims lack merit, the O&NtES the request

for appointment of counsel.

2 Ms. Clair requested in the Objemtis that she be permitted to file an amended Complaint, and
requested 21 days to file. (ECF No. 14 at 20.) Subsequently, on August 23, 2016, Ms. Clair
filed an Amended Complaint. (ECF No. 15.) Given the lenient pleading standards afforded t
pro selitigants, her Amended Complamtll be reviewed following the entry of this Order, so
that any claims naddressed by this Orderay be evaluated
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House Maodification Loan Scheme, the Cooperative Short Sale Confidence Schegak, llle
Eviction Fraud Scheme, the FHA Fraud Schenttha Cover-Up and Containment Phase of
the Fraud Scheme.” (Objection 13, ECF No. IM9. Clair alleges tht each of these schemes
were coordinated fraudulent efforts agaimst, leading to specific injuries, including the denial
of a HAMP loan modification, her loss of the equity invested in the Property, her loss of the
opportunity to sell the Propertgind ultimately, her loss of the Property itselid.(at 4.)

As part of the “HAMP Fraud SchemeMs. Clairalleges that BANA engaged in
fraudulent schemes, includinigat BANA acquiredher financial documents via the HAMP
applicationwith no intention to review these documents. (Objection 10, ECF No. 14.) Ms. Clair
alleges that she applied for a modificattroughHAMP andwas rejected on January 13, 2012,
butthat she wastentionallynot told of her rejection until after the 30-day period to request a
review expiregdsometime after February 10, 2012d. @t 10.) As part of the “IRHouse Loan
Modification Scheme,” Ms. Clair alleges that BANA'’s records showed a ‘ficatt of
Abandonment” that Ms. Clair was no longer living at the Prossrtthat BANA could
fraudulently list the Property for saleld(at 3, 18.)

Ms. Clairalso alleges, as part aht Cooperative Short Sale Confidence Scheéthat
BANA intentionally led her to delay filingankruptcy by proposing a program for seniors
similar to a short sale that was rexistent. [d. at 23.) Subsequently, gsart of “the “lllegal
Eviction Fraul Scheme,” Ms. Clair alleges that she was “forced from her home under false
pretense and threats on 4/25/2012d. &t 8) She alleges that she was tblatshe was evicted
by a Fayette Countyfennessedudge, buthatno suchegal proceedingxisted. (Id.) Ms. Clair
attached to her objections an unsigned “Move Out Agreement” indicating teéptesentative

from BANA told herthatthey were entitled to engage in eviction proceedings, buteffeng



Ms. Clair a sum of $2,008s a settlement for her to-lecate without eviction (Objection EX.
50, ECF No. 15-10.Ms. Clairindicatesthat she filed a lawsuit in state cotetated to the
fraudulent eviction, but withdrew that lawsuit after manipulation by couhatlvas “in service
to the Criminal Enterprise cohort.” (Objection 10-11, ECF No) 14

Within this same time fram@&/s. Clair alleges thabefendant Max Jones, a Certified
Public Accountant, volunteered to assist her with her taxes in a conspiracy toedislos
Clair's personal financial data and loan information on the subject Property tmpassociated
with Keller Williams Realty. Id. at 1617.) She alleges that Defendants Lennie Faye Kelley
and Charles L. Kelley, along with Defendant Jones and Defendants Vernon and Siydrry B
operated in a criminal enterprise to acquire her property and transfelatoohcealing the
parties involved in the transactions and without placing the Property for public lsklat 1(7.)
She alleges that Defendants engaged in a criminal enterprise, a “ProfeEydity Skimming
Scheme.” |d. at 8.) Ms. Clair alleges that the scheme included fraudulent appraisalsngiffer
sale prices, differing seller proceeds and the intentiorthheiding of the filing of public
records relatetb the Propertypy these Defendantqld. at 12.) Ms. Clair alleges that all of the
activity related tahe Property Flip Scheme was in service to a larger “FHA Fraud Scheme” by
certain Defendants thats@ted in an FHA insured loan on the Property by Evolve Bank & Trust
on August 20, 2012.1d. at 14.)

Ms. Clairalsoasserts claims against prior attorneys represented her dtfferent
points in her state-court lawsuit, includiiebb Brewer and Katlin Maceri She avers that
they eaclctolluded as part of “the Cover-Up and Containment Phase of the Fraud Scheme” to
give her intentionally false legal advias a part of the larger criminal enterprssethat she

would ultimatelydrop her lawsuit. 1¢. at 11.)



Finally, Ms. Clair purports to bring claims on behalf of the United States Dmgatrof
Treasury, the United States Department of Housing and Urban Development and Money
Management International for the fraud against them. (Compl. § 5, ECF No. 1.) Sée thi&g
these parties “were all defrauded per fraudulent filingscandipt patterns of behavior in the
exercise and conceaént of Theft by Deception [by Defendduts(1d.)

. Procedural Posture

Ms. Clair filed apro se Complaintin this Court on April 20, 201@ssertingivil RICO
claims unded8 U.S.C. 88 1961-68. (Compl., ECF No. 1.) On May 31, 2016, the Chief
Magistrate Judge issued a Report and Recommendetmmmendingua sponte that Ms.
Clair's claims be dismissed because they are-bareed, orjn the alternative, because they fail
to state a claim. (ECF No. 7.) On June 27, 2016, the Chief Magistrate Judge amended the
Report and Recommendation to add a notice to Ms. Clair that objections were due by August 11,
2016. (ECF No. 8.) This Courtitially adopted the Report and Recommendation on July 14,
2016,after Ms. Clair failed to objedb the first issuance of the R&RECF No. 9.) On July 18,
2016, Ms. Clair notified the Court that she failed to receive noticesofrehic filing in the case
and requested that the Court alter the judgment to allow her to file objections. (ECE.N
The Court granted Ms. Clair's Motion to Alter Judgment on July 19, 2016, to h#owmefile
objections. (ECF No. 12.) Ms. Clair then filed a timely objection on August 2, 2016. (ECF No.
14.) She alsdiled 177 exhibits along with her objections. (ECF Nos. 14-17.)

Although Ms. Clair’s filing is difficult to decipher, the Court believes shelbdgedtwo
separate objections to the Report and Recommendation: first, she objects to thamkeport
Recommendation’s finding that her claim is thmerred (ECF No. 14 at 11-P@&nd second, she

objects to the finding that she has failed to plead sufficietd facstate a plausible claim for



relief. (Id. at 411.) It does not appear that Ms. Clair has objected to any other findings of fact or
law by the Chief Magistrate Judge.
ANALYSIS

Standard of Review

Where goro se plaintiff has been granted leave to proceetbrma pauperis, the court is
required to screen the complaiahd to dismiss any complaint, or portion therefore, if the action
(1) is frivolous or malicious; (2) fails to state a claim on which relief neagranted; or (3)
seeks monetary relief against a defendant who is immune from such relief. .288J.S
1915(e)(2). A district court has the power to dismiss a compsagponte, for failure to state
claim so long as the plaintiff is “afford[ed] . . . some opportunity to address theveercei

shortcomings in the complaint.”_Morrison v. Tomano, 755 F.2d 515, 517 (6th Cir. 1985) (citing

Tingler v. Marshall, 716 F.2d 1109 (6th Cir. 1983)).

A magistrate judge may submit to a judge of the court proposed findings of fact and
recommendations for dismissal of a complaint for failure to state a claim uponnetéditan
be granted. 28 U.S.C. § 636(b)(1)(B). “A judge of the court shall make a de novo determination
of those portions of the report or specified proposed findings or recommendations to which

objection is made.” 28 U.S.C. § 636(b)(1)(C); Thomas v. Arn, 474 U.S. 140, 149 (1985). After

reviewing the evidence, the court may accept, reject, or modify, in whole or irhpdrhdings

or recommedations made by the magistrate judge. 28 U.S.C. 8§ 636(b)(1){@)di3trict court
need not review findingthat are not objected tmder ade novo or any other standard. Thomas,
474 U.S. at 150. Accordingly, the Court will review Ms. Clair's two objections undenavo
standard, but otherwigeDOPT S the remaining portions of the Report and Recommendation,

and thudDISMISSESWITHOUT PREJUDICE any claims brought by Ms. Clair on behalf of



the United States Department of Treasury, the United States Departrinisifig and Urban
Development and Money Management International.

When reviewing MsClair’s two objectionsthe Court applies the Federal Rule of Civil
Procedure 12(b)(6) standard. Under that standard, a court must determine \klegthaantiff
has stated a claim upon which relief may be grantbde “constrying] the complaint in the
light most favorable to the plaintiff, acc@ipg] its allegations as true, ancagfing] all

reasonable inferences in favor of the plaintifiDirecTV, Inc. v. Treest487 F.3d 471, 476 (6th

Cir. 2007). “Although for the purposes of a motion to dismiss we must take all of thal fact
allegations in the complaint as true, we are not bound to accept as true a legsi@oncl

couched as a factual allegatiorAshcroft v. Igbal, 556 U.S. 662, 678 (2009) (internal quotation

marks and citation omitted). For the following reasons, the Court finds that Mss Cial

RICO claims againsall Defendants are timlearredby the applicable statute of limitatiqresnd
that even if they were not, she fails to state a claim upon which relief could be grasteal.
Ms. Clair’s original Complaint, hegivil RICO claims areDISMISSED WITH PREJUDICE.

. Statute of Limitations

Ms. Clair objects to thReport and Recommendatioffiisding that her civil RICO claims
were filed outside of the applicable statute of limitatiobder 18 U.S.C. § 1962(c), lfishall
be unlawful for any person . . . associated with any enterprise . . . to conduct or peyticipa
directly or indirectly, in the conduct of such enterprise’s affairs tHr@upattern of racketeering
activity or collection of unlawful debt.'Secton 1964(c) of RICO authorizes civil suits, stating
that“[a]ny person injured in his business or property by reason of a violation of section 1962 of

this chapter mague therefor in any appropriate United States district court . . ..” 18 U.S.C.



1964(c). A civil RICO claim has a fouyear statute of limitationsAgency Holding Corp. v.

Malley-Duff & Assoc., Inc, 483 U.S. 143, 156 (1987).

Thestatute of limitations for a civil RICO claim begins to run when the claikams,

or should have discovered, that tti@imantsuffered an injury._Rotella v. Wood, 528 U.S. 549,

555-56 (2000). IiRotella the Courtrecognizedhat the purpose of civil RICO is “not merely to
compensate victims but to turn them into prosecutors, ‘private attorneys gesedladdted to
eliminating racketeering activity.1d. at 557 (citingklehr, 521 U.S. at 187.) The Cougjected
the “injury and p#ern discovery” accrual rule, where the statute of limitations “accrues only
when the claimant discovers, or should discover, both an injury and a pattern of RMI§.’acti
Id. at 553. The Cousdtatedthat “[a] RICO plaintiff's ability to investigatéhe cause of his
injuries is no more impaired by his ignorance of the underlying RICO pattern thalpractice
plaintiff is thwarted by ignorance of the details of treating decisions orewfping standards of
medical practice.”ld. at 55657. Thusjt is the responsibility of the party to investigate the
source of their injury, and the party need not know thecansinal RICO activity for the statute
of limitations to begin taccrue 1d. A plaintiff may not “use an independent, new predicate act
as a bootstrap to recover for injuries caused by other earlier predicateaatt®k place outside

the limitations period.”Klehr v. A.O. Smith Corp., 521 U.S. 179, 190 (199Ws. Clair filed

her Complaint on April 20, 2016. Therefore, the only relevant queséiams whether Ms.

Clair knew, or should have known, prior to April 20, 2012, that she suffered the alleged injuries.
Ms. Clair’s first objectiorstateghat “[t]he statute of lintations period does not begin to

run until all of the objectives of the conspirators’ have been achieved.” (Objection ANd&C

14.) Howeverthe law cited bys. Clairto support her position comes framminal RICO



actions, and is not applicable BérMs. Clair also alleges that the “FHA Fraud Scheme” did not
culminate until August 20, 2012, a time within the statute of limitations period. ((@njda,

ECF No. 14.)To substantiate this, Ms. Clair attaches as an exhiBHA insured loan on the
Property and the underlying Deed of Trust for a purchase of the Property, datet 20 (sl 2,
which is after Be moved out of the Property on April 25, 2012. (ECF No. 14-7.)

There are two fatal flaws with Ms. Clair’s positidtt) she was aware that she was being
evicted from the property well before her actual mouedate of April 25, 2012; and (2) the
continuation of alleged predicate acts does not extend the statute of limitaadhaale civil
RICO casesAs an initial matter, Ise alleges that her injuries include the loss of her home, the
equity invested in the Property, the loss of her ability to sell the Propertgssdfimaterial
possessions, presumably left at the Property. (Objection 4, ECF No. 14.) Altheog may be
an even earlier date when she knew of these injuries, she at leastrkiawct 23, 2012yhen
she alleges thathe was toldn-persornthatshe must leave her home due to eviction proceedings
against her (Objection 7, ECF No. 14.Pn a @te no later than March 28, 2012, prior to Ms.
Clair leaving her home, she retained counsel to contact BANA, showing ¢haistaware of
her injury prior to the date she physically left the home. (Compl. 369, ECF No. 1-3;i@bject
Ex. 52, ECF No. 15-11.). Then, on April 3, 2012, Ms. Clair received a written notice to vacate
from the law firm Weiss, Spicer and Cash, indicating to her that the Property hafib teetosed
on and that she was required to leave. (Objection Ex. 51, ECF 154idréfore there is ample

evidencdrom her own pleadings and other materials that Ms. Clair knew of the injury lofsthe

3 Although the statute of limitations under criminal RICO runs from “the most rguenticate

act,” theSupreme Court decline to extette “last predicate act” rule to civil RICO claims.

Klehr, 521 U.Sat 187. The Court determined that “the commission of a separate new overt act
generally does not permit the plaintiff to recover for the injury caused by ottlamie outside

the limitations peod.” Id. at 189.



of her home prior to April 20, 2012. As for the second flds,fact that some of the alleged
predicate acts by Defendants may have occurred after April 20, 2012, does notlmpact
timeliness of Ms. Clair’s civil RICO claims.

Because Ms. Clair was aware of her civil RICO injury more than fous ye#r to the
date she filed this Complaint, her claims are tlmaered by the fouyear statute of limitations

1. Failure to State a Claim

Secondly, Ms. Clair objects to the finding in the Report and Recommendation that, even
in the eventerallegations in the original Complaint aret timebarred,shefails to state a
claim upon which relief could be grante8pecifically, Ms. Clair objects to certain findings of
fact by the Chief Magistrate Judge, rather than the Court’s interpretatioa applicable law.
The Chief Magistrate Judg®und Ms. Clair’s “lengthy and confusing” 227-page complaint
“difficult to ascertain” given that “she frequently digresses into swegpllegations about the
‘Wall Street market,” the validity of MERS, and various fraud schemes patgétby the
Fayette County Register of Deeds.” (R&R 2, ECF No. 8.) The Chief Magistrdtge found
that Ms. Clair's complaint “comes close to failing to meet the pleading requirenié¢raderal
Rule of Civil Procedure 8(a)(2),” but ultimately parsed through the compitaorter to
consider whether each of the schemes Ms. Clair alleged stated a claim upon wéficlouddi
be granted. Id. at 2, 4.) The Chief Magistrate Judge found that Ms. Clair alleged “no other
purpose or injury” of the Defendants’ criminal conspiracies other than to dégsiv€lair of her
home. [d. at 18.) Because Ms. Clair alleged only a single injury, the Chief Magistretge
found that “the complaint fails to sufficiently allege a pattern of rackeigativity” as

required for a plausible RICO claimld(at 17.)
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Ms. Clair's objections to the Chief Magistrate Judge’s findingkide the following:
that she submits evidence of at least tHivtg other residential homes as “pattern examples” of
the same activityhiat led to the loss of her Property (Objection 4, ECF No. 14); that her
allegations against MERS are not “sweepind’ 4t 5); that she does not allege that the Fayette
County Register of Deeds is a fraudulent adtbrdt 6); that she was never given “notice” of an
eviction because there was not a legal evictidnat 7); an unclear objection to the description
of the quitclaim deed from her dwsbandl@.); that the “Property FlyEquity Skimming
Scheme” continued until September 4, 202 4t 8);that she does not assert a private right of
action under HAMPI@. at 9); that she did not get legal disclosure of her rejection for HAMP,
nor did she receive notice of her rejection by February 10, 2012t(10); that her previous
statecourt lawsuit was not a civil RICO claind(); and finally, that the Court misconstrued
when the three separate law firms represented her throujeoievant time period(ld. at
11.) While some of Ms. Clair's objections provide factual clarity, they do notth#eCourt’s
analysis as to whether she states a plausible claim for felief.

To assert a civil RICO claim, a plaintiff must show: “1) there were two or meiqate
offenses; 2) the existence of an enterprise engaged in or affectincateterstoreig commerce;
3) a nexus between the pattern of racketeering activity and the entenpdigg;am injury to [his

or her] business or property by reason of the above.” Frank v. D’Am#érB3d 1378, 1385

(6th Cir. 1993) (citing Beneficial Standard Life Ins. Co. v. Madariaga, 851 F.2d 271, 274 n.5 (9th

Cir. 1988)).

“ Based on the information provided in her objections, it does not appear that Ms. Clair’s
previous lawsuit was a civil RICO claim, nor svih adjudicated on the merits. Therefdhere
is no issue ofesjudicata in this caseas contemplateds a possibilityn theR&R.

11



To establish “a pattern of racketeering activity,” a plaintiff must estaltat there were
at least twqredicateacts of racketeering activity under 18 U.S.C. § 1341 that pose a threat of

continued criminal activity Brown v. Cassens Transport Co., 546 F.3d 347, 352 (6th Cir. 2008).

A criminal enterprise “includes any individual, partnership, corporation, association, or other
legal entity, and any union or group of individuals associated in fact although not a legal entit
18 U.S.C. § 1961(4). i@l RICO claims alleging racketeering activity with a single objective
and a single victim are not sufficient to ddish a pattern of racketeering activigs they do not

sufficiently evidence longerm criminal conductSee e.q, Moon v. Harrison Piping Supply,

465 F.3d 719, 725 (6th Cir. 200&/emco, Inc. v. Camardell23 F.3d 129, 135 (6th Cir. 1995)

(“We canna conclude that [Plaintiff's] alleged actions here, involving a single victimeand
single scheme for a single purpose over seventeen months, constitute the typgtefrion

criminal conduct’ Congress sought to prohibit with RICQO.”); Hossain v. Ocwen Loaicigr

LLC, No. 3:14ev-0002, 2015 WL 5243877, at *5 (M.D. Tenn. Sept. 8, 2015).

In the R&R, the Chief Magistrate Judge fouhdt Ms. Clair “fails to sufficiently allege a
pattern of racketeering activity.” (ECF No. 8 at 17.) All of the pradiacts allegeckven if
taken as trueyere directed at Ms. Clair, and the only objective alleged by Ms. Clae is th
deprivation of her home(ld. at 18) Therefore, as the Chief Magistrate Judge fdtimel,
purported racketeering activity does notr@ markings of longerm criminal conduct and the
allegations are not sufficient to evidence a pattern of racketeering attidy). This Court
agrees.Even taking all of her allegations as true, Ms. Clair alleges that all-tbirtydefendants
conspired in six illegal schemes to deprive her, as the sole victim, of her Prdpleet fails to

establish in either her original 267-page Complaint, or in her objections and dtéxtiiats, a

12



plausible basis that there existed a pattern of racketeering actshelsoie allegedoalwas

depriving her of her Property.

CONCLUSION

For the foregoing reasons, the COAROPT Sthe Report and Recommendatiorhe
Court findsthat Ms. Clair’'s claims are tirdearred by the applicable statute of limitatioi$e
Courtalsofinds thatMs. Clairhas failed to state a claim upon which relief can be granted.
Accordingly, Ms. Clair’s civil RICO claimagainst all thirtyfour defendatsareDISM | SSED
WITH PREJUDICE, andtheclaims brought by Ms. Clair on behalf of the United States
Department of Treasury, the United States Department of Housing and UrbdopDex® and
Money Management International &&SMI1SSED WITHOUT PREJUDICE. Because Ms.
Clair has filed an amended complaint, the Magistrate Judgeswiéwthe amended complaint
to determine if Ms. Clair hgdedany new allegations that fall outsi@f this Order.

IT ISSO ORDERED, this 19th day of Octobe2016.

g/ Sheryl H. Lipman

SHERYL H. LIPMAN
UNITED STATES DISTRICT JUDGE
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