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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

MARINO FRAZIER,
Paintiff,
V.. No.16-2301-STA-egb

AMJAD SHOUMAN,

N N N N N N N N N

Defendant.

ORDER DISMISSING CLAIMS
ORDER CERTIFYING APPEAL NOT TAKEN IN GOOD FAITH
AND NOTIFYING PLAINTIFF OF APPELLATE FILING FEE

On May 3, 2016, Plaintiff Marin&razier (“Frazier”), who at the time of filing was an
inmate at the Shelby County Cimal Justice Center in Memphi Tennessee, filed a Pro Se
Complaint apro se complaint pursuant to 42 U.S.C. § 1983, accompanied by a motion to
proceedn forma pauperis (ECF Nos. 1 & 2.) The Cdugranted Frazier leave to proceed
forma pauperisand assessed the civil filing fee pursuant to the Prison Litigation Reform Act
(“PLRA"), 28 U.S.C. 88 1915(a)-(b). (ECF No. 4Jhe Clerk shall regd the defendant as
Amjad Shoumari.

BACKGROUND

On March 8, 2016, Frazier was accused sbbplifting a package of hair at an

establishment known as BeautyBeyond, Inc. (Compl. at 2, ECFON1.) Frazier alleges that

The Clerk is DIRECTED to remove Beauty & Beyond as a Defendant as it appears
Frazier listed it in the heading of his comptato indicate the business owned by Defendant
Shouman.
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even though there was no indication of thredtanm, Defendant Shouman assaulted him with a
deadly weapon whereupon Frazier was takeiRégional One Medical Center for treatment
before being transferred to the jaild.J Frazier seeks to subpoena witnesses and records and to
have an attorney appointed in this matter. Frazier has demanded punitive and compensatory
damages. I¢. at 3.)

SCREENING STANDARD

The Court is required to screen prisoner clamps and to dismiss any complaint, or any
portion thereof, if the complaint—

(2) is frivolous, malicious, or fis to state a claim upon which relief
may be granted; or

(2) seeks monetary relief fromdafendant who is immune from such
relief.

28 U.S.C. § 1915A(b); see alg8 U.S.C. § 1915(e)(2)(B).

In assessing whether the Pro Se Complaithigicase states aagin on which relief may
be granted, the Court applieetbtandards under Federal Rule of Civil Procedure 12(b)(6) as
stated inAshcroft v. Igbal556 U.S. 662, 677-79 (2009), andBell Atlantic Corp. v. Twombjy
550 U.S. 544, 555-57 (2007Mill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting
all well-pleaded allegations in the complaintra®, the Court ‘consider[s] the factual allegations
in [the] complaint to determine if they pkibly suggest an entitlement to relief.Williams v.
Curtin, 631 F.3d 380, 383 (6th Cir. 2011) (quotiigpal, 556 U.S. at 681) (alteration in
original). “[P]leadings that . . are no more than conclusions . are not entitled to the
assumption of truth. While legal conclusions gmavide the frameworlkf a complaint, they
must be supported by factual allegationkybal, 556 U.S. at 67%ee also Twomhlp50 U.S. at

555 n.3 (“Rule 8(a)(2) still requires‘showing,’ rather than a biket assertion, aéntitlement to



relief. Without some factual atiation in the complaint, it is hard to see how a claimant could
satisfy the requirement of providj not only ‘fair notice’ of thenature of the claim, but also
‘grounds’ on which the claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d
at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factuglifrivolous under88 1915A(b)(1) and
1915(e)(2)(B)(i) is aeparate issue from whether itidao state a @im for relief.
Statutes allowing a compldito be dismissed as ¥olous give “judges not only
the authority to dismiss a claim based on an indisputably meritless legal theory,
but also the unusual power to pierce thié eethe complaint'sactual allegations
and dismiss those claims whose fattiantentions are clearly baselesieitzke
490 U.S. at 327, 109 S. Ct. 1827 (intetprg 28 U.S.C. § 1915). Unlike a
dismissal for failure to state a claim, where a judge must accept all factual
allegations as trudgbal, 129 S. Ct. at 1949-50, a juddees not have to accept
“fantastic or delusional” faactl allegations as true in prisoner complaints that are
reviewed for frivolousnessNeitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to less strént standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.'Williams 631 F.3d at 383
(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Pro selitigants and prisoners
are not exempt from the requirementgted Federal Rules of Civil Procedur@/ells v. Brown
891 F.2d 591, 594 (6th Cir. 198%ee also Brown v. Matauszako. 09-2259, 2011 WL
285251, at *5 (6th CirJan. 31, 2011) (affirming dismissal pfo secomplaint for failure to
comply with “unique pleading requirements” andtitg “a court cannot feate a claim which [a

plaintiff] has not spelled out in his pleading™) (quoti@ark v. Nat'l Travelers Life Ins. Cp.
518 F.2d 1167, 1169 (6th Cir. 1975))téaation in original);Payne v. Sec’y of Treas/3 F.

App’x 836, 837 (6th Cir. 2003) (affirmingua spontelismissal of complaint pursuant to Fed. R.



Civ. P. 8(a)(2) and stating, “[n]eithénis court nor the district court is required to create Payne’s
claim for her”);cf. Pliler v. Ford 542 U.S. 225, 231 (2004) (“Disttijudges have no obligation
to act as counsel or paralegapto selitigants.”); Young Bok Song v. Gipsot23 F. App’x 506,
510 (6th Cir. 2011) (“[W]e decline to affirmativefgquire courts to ferret out the strongest cause
of action on behalf gbro selitigants. Not only would that dy be overly burdensome, it would
transform the courts from neutialbiters of disputes into advoeatfor a particular party. While
courts are properly chged with protecting the rights oéll who come before it, that
responsibility does not encompaadvising litigants as to whdegal theories they should
pursue.”).
ANALYSIS

Frazier filed his Pro Se Complaint on ttwurt-supplied form for actions under 42 U.S.C.

§ 1983. Section 1983 provides:
Every person who, under color ofyastatute, ordinace, regulation,

custom, or usage, of any State or Territorythe District of Columbia, subjects,

or causes to be subjectedyaitizen of the United States other person within

the jurisdiction thereof to the deprivatiohany rights, privilges, or immunities

secured by the Constitution and laws, shallidele to the party injured in an

action at law, suit in equity, or other proper proceeding for redress, except that

in any action brought against a judicidficer for an act or omission taken in

such officer’s judicial capacity, injunctive relief shall not be granted unless a

declaratory decree was violated or @eatory relief was unavailable. For the

purposes of this section, any Act obr@ress applicable ebusively to the

District of Columbia shall be considered be a statute of the District of
Columbia.



To state a claim under 42 U.S£1983, a plaintiff must allege onelements: (1) a deprivation
of rights secured by the “Constitution and laws” of the United States (2) committed by a
defendant acting under color of state lavdickes v. S.H. Kress & Ca398 U.S. 144, 150
(1970).

The Court holds that Frazier has failed tatsta constitutional claim against Shouman.
Generally, to act “under color state law,” a person must be atstor local government official
or employee. According to the pleadingso&man is a private party, and Frazier does not
allege that Shouman is an employee of locakestor federal government. A private party may
be found to have acted under cotdrstate law to establish thedt element of this cause of
action only when the party “acted together with or . . . obtained significant aid from state
officials” and did so to such a degree that its actions may properly dvactérized as “state
action.” Lugar v. Edmondson Oil Co457 U.S. 922, 937 (1982). Andividual may also be
considered a state actor if he or she exesqeavers traditionally reserved to a stalackson v.
Metropolitan Edison C9.419 U.S. 345, 352 (1974). Nothingtime Pro Se Complaint implies
any of these conditions. In the absence of sattegation that Shoumascted under color of
law, Frazier's Pro Se Complaint must be dismissed.
Il. Leaveto Amend

The Sixth Circuit has held that a districourt may allow a prisoner to amend his
complaint to avoid gua spontalismissal under the PLRALaFountain v. Harry 716 F.3d 944,
951 (6th Cir. 2013)see alsdBrown v. R.l, No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.
22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some
form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).

Leave to amend is not required where a deficiency cannot be d@rean 2013 WL 646489, at



*1; Gonzalez-Gonzalez v. United Sta®s7 F.3d 31, 37 (1st Cir. 200 T his does not mean, of
course, that eversua spontelismissal entered without prior tiee to the plaintiff automatically
must be reversed. If it is crystal clear thfa plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{Grayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002)in(“forma pauperisplaintiffs who file complaints
subject to dismissal under Rule 12(b)(6) shaaltkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahoheritless complaint that cannot be salvaged by
amendment comports with due process and doeminioige the right of access to the courts.”).
In this case, Frazier has @k a claim against Shouman trsasimply not good at law.
V. Appeal Issues

Pursuant to 28 U.S.C. 81915(a)(3), the Conuist also consider whether an appeal by
Plaintiff in this case would be taken in good HaitThe good faith standard is an objective one.
Coppedge v. United State369 U.S. 438, 445 (1962). The test for whether an appeal is taken in
good faith is whether the litigant seeks appellatgere of any issue that is not frivolousd. It
would be inconsistent for a distticourt to determine that aroplaint should be dismissed prior
to service on the Defendants, but has sufficient merit to support an apgeaha pauperis
See Williams v. Kullmary22 F.2d 1048, 1050 n.1 (2d Cir. 1983)he same considerations that
lead the Court to dismiss this case for failurstaie a claim also compel the conclusion that an
appeal would not be taken in good faith. ICERTIFIED, pursuant to 28 $.C. 81915(a)(3),
that any appeal in this matter by RlEf would not be taken in good faith.

The Court must also addie the assessment of the $505 Hageefiling fee if Plaintiff

nevertheless appeals the dismissal of this case. A certification that ahiappmd taken in good



faith does not affect an indigent prisoner plaintiff's ability to take advantage of the installment
procedures contained in § 1915(ee McGore v. Wriggleswortth14 F.3d 601, 610-11 (6th

Cir. 1997),partially overruled on other grounds by LaFountaifi6 F.3d at 951McGore sets

out specific procedures for implementing the PLR&8 U.S.C. § 1915(a)-(b). Therefore, the
Plaintiff is instructed that if he wishes to takévantage of the installment procedures for paying
the appellate filing fee, he must colpwvith the procedures set outlilcGoreand § 1915(a)(2)

by filing an updatedn forma pauperisaffidavit and a cuent, certified copy ohis inmate trust
account for the six months immediately ggding the filing of the notice of appeal.

CONCLUSION

The Court DISMISSES Frazier's Complaint for failure to state a claim on which relief
can be granted, pursuant to 28 U.S.C. 88 1915(8)#) and 1915A(b(1). Leave to Amend is
DENIED because the deficiencies in Fraae&Complaint cannot be cured.

For analysis under 28 U.S.C. § 1915(g) of fettilings, if any, by Plaintiff, this is the
first dismissal of one of his cases as frivoloudonrfailure to state a claim. This “strike” shall
take effect whenydgment is enteredColeman v. Tollefsqri35 S. Ct. 1759, 1763-64 (2015).

ITISSO ORDERED.

g S. Thomas Anderson
S.THOMAS ANDERSON
(HIEF UNITED STATESDISTRICT JUDGE

Date:May 15,2017.



