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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION
ZACARIUS PEREUN WALKER. )
Plaintiff,
V.. No. 16-2318-STA-egb
BILL OLDHAM, ET AL.,

Defendants.

N N N N N N N N N

ORDER DISMISSING CLAIMS,
CERTIFYING AN APPEAL WOULDNOT BE TAKEN IN GOOD FAITH
AND NOTIFYING PLAINTIFF OF APPELLATE FILING FEE

On May 9, 2016, Plaintiff Zacarius Pereun Walk&alker”), who isa pre-trial detainee
at the Shelby County Criminal Justice Comp{&ke jail”) in Memphis, Tennessee, filed@o
se complaint pursuant to 42 U.S.C.1883 accompanied by a motion to proceedforma
pauperis (ECF Nos. 1 & 2.) The Caugranted Walker leave to proceedorma pauperisand
assessed the civil filing fee pursuant to thed?rikitigation Reform Act (“PLRA"), 28 U.S.C.
88 1915(a)-(b). (ECF No. 4) The Clerk shatord the defendants as Sheriff Bill Oldham,
Chief First Name Unknown (“FNU"McGee, and PREA Ms. FNU Thomas.

BACKGROUND

Walker's handwriting and language is diilt to decipher. Walker alleges that
Defendant Thomas made a decision to put himprotective custody after Walker made several
complaints about being sexually and verbally bsed. Defendant Thomas made it seem as if
Walker was in harm’s way, which he was not. (@bmat 2, ECF No. 1.)Walker contends that

he just wanted to stop being harassed loyaites while an officer was presentd.Y Walker
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alleges that the issue is thatikebeing housed in a hidden amad is locked down as if he is
being punished within the facility, all of which amounts to mental abuge. alker requests
to be housed in a facility whehe fits in and to be paid fahe many instances of mental abuse
he has enduredld; at 3.)

SCREENING STANDARD

The Court is required to screen prisoner clamps and to dismiss any complaint, or any
portion thereof, if the complaint—

(2) is frivolous, malicious, or fis to state a claim upon which relief
may be granted; or

(2) seeks monetary relief fromdgfendant who is immune from such
relief.

28 U.S.C. § 1915A(b); see alg8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in tase states a claim on which relief may be
granted, the Court apptighe standards under Federal Rul€efl Procedure 12(}§6), as stated
in Ashcroft v. Igbal 556 U.S. 662, 677-79 (2009), andBell Atlantic Corp. v. TwombJy550
U.S. 544, 555-57 (2007)Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting all
well-pleaded allegations in the complaint as true, the Court ‘consider[s] the factual allegations in
[the] complaint to determine if they plabbi suggest an entitlement to relief.”Williams v.
Curtin, 631 F.3d 380, 383 (6th Cir. 2011) (quotiigpal, 556 U.S. at 681) (alteration in
original). “[P]leadings that . . are no more than conclusions . are not entitled to the
assumption of truth. While legal conclusions gmavide the frameworkf a complaint, they
must be supported by factual allegationkybal, 556 U.S. at 67%ee also Twomhlp50 U.S. at
555 n.3 (“Rule 8(a)(2) still requires‘showing,’ rather than a biket assertion, aéntitlement to

relief. Without some factual atiation in the complaint, it is hard to see how a claimant could



satisfy the requirement of provid] not only ‘fair notice’ of thenature of the claim, but also
‘grounds’ on which the claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d
at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factuglifrivolous under88 1915A(b)(1) and
1915(e)(2)(B)(i) is aeparate issue from whether itidao state a @im for relief.
Statutes allowing a compldito be dismissed as ¥olous give “judges not only
the authority to dismiss a claim based on an indisputably meritless legal theory,
but also the unusual power to pierce thi¢ eethe complaint'sactual allegations
and dismiss those claims whose fattiantentions are clearly baselesieitzke
490 U.S. at 327, 109 S. Ct. 1827 (intetprg 28 U.S.C. § 1915). Unlike a
dismissal for failure to state a claim, where a judge must accept all factual
allegations as trudgbal, 129 S. Ct. at 1949-50, a juddees not have to accept
“fantastic or delusional” faactl allegations as true in prisoner complaints that are
reviewed for frivolousnessNeitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to less sgyent standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.'Williams 631 F.3d at 383
(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Pro selitigants and prisoners
are not exempt from the requirementgted Federal Rules of Civil Procedur@/ells v. Brown
891 F.2d 591, 594 (6th Cir. 198%ee also Brown v. Matauszako. 09-2259, 2011 WL
285251, at *5 (6th CirJan. 31, 2011) (affirming dismissal pfo secomplaint for failure to
comply with “unique pleading requirements” andtistg “a court cannot feate a claim which [a
plaintiff] has not spelled out in his pleading™) (quoti@ark v. Nat'l Travelers Life Ins. Cp.
518 F.2d 1167, 1169 (6th Cir. 1975))téaation in original);Payne v. Sec’y of Treas/3 F.
App’x 836, 837 (6th Cir. 2003) (affirmingua spontelismissal of complaint pursuant to Fed. R.

Civ. P. 8(a)(2) and stating, “[n]eithénis court nor the district court is required to create Payne’s



claim for her”);cf. Pliler v. Ford 542 U.S. 225, 231 (2004) (“Disttijudges have no obligation
to act as counsel or paralegapto selitigants.”); Young Bok Song v. Gipsot23 F. App’x 5086,
510 (6th Cir. 2011) (“[W]e decline to affirmativefgquire courts to ferret out the strongest cause
of action on behalf gbro selitigants. Not only would that dy be overly burdensome, it would
transform the courts from neutialbiters of disputes into advoeatfor a particular party. While
courts are properly chged with protecting the rights oéll who come before it, that
responsibility does not encompaadvising litigants as to whdegal theories they should
pursue.”).
ANALYSIS

Walker filed his Complaint on the cowtpplied form for actions under 42 U.S.C.

§ 1983. Section 1983 provides:
Every person who, under color ahy statute, ordinance, regulation,

custom, or usage, of any State or Territorythe District of Columbia, subjects,

or causes to be subjectedyecitizen of the United States or other person within

the jurisdiction thereof to the deprivation of any rights, privileges, or immunities

secured by the Constituticand laws, shall be liable to the party injured in an

action at law, suit in equity, or other proper proceeding for redress, except that in

any action brought against a judicial offider an act or omission taken in such

officer's judicial capacity, injunctive relief shall not be granted unless a

declaratory decree was violated or @eatory relief was unavailable. For the

purposes of this section, any Act obrigress applicable exclusively to the

District of Columbia shall be considerdd be a statute of the District of
Columbia.



To state a claim under 42 U.S£1983, a plaintiff must allege onelements: (1) a deprivation
of rights secured by the “Constitution and laws” of the United States (2) committed by a
defendant acting under color of state lavdickes v. S.H. Kress & Ca398 U.S. 144, 150
(1970).
|. Claims against Defendants Oldham and M cGee

The Complaint contains no specific fadtadegations against Defendants Oldham and
McGee. Legal conclusions aretrsufficient to support a claim fasolation of rights. When a
complaint fails to allege any action by a defendant, it necessarily fails to “state a claim for relief
that is plausible on its faceTwombly 550 U.S. at 570. Furthermore, Walker has no claim
against either of the aforementioned Defendants merely because of their supervisory positions.
Under 42 U.S.C. § 1983, “[g]lovernmeuniificials may not be held liable for the unconstitutional
conduct of their subordates under a theory céspondeat superidr Ashcroft v. Igbgl556 U.S.
at 676;see also Bellamy v. Bradley29 F.2d 416, 421 (6th Cir. 1984). Thus, “a plaintiff must
plead that each Governmentiofél defendant, through the offalis own individual actions,
violated the Constitution.’Igbal, 556 U.S. at 676.

There must be a showing that the supernvencouraged the spific incident of

misconduct or in some other way direcfgrticipated in it. At a minimum, a

§ 1983 plaintiff must show that a supsory official at least implicitly

authorized, approved or knowingly acqued in the unconstitutional conduct of

the offending subordinates.
Bellamy 729 F.2d at 421 (citation omitted). Aupervisory official who is aware of the
unconstitutional conduct of his subordinates, but failact, generally cannot be held liable in
his individual capacity Grinter v. Knight 532 F.3d 567, 575-76 (6th Cir. 2008xegory v. City

of Louisville 444 F.3d 725, 751 (6th Cir. 200@hehee v. Luttrelll99 F.3d 295, 300 (6th Cir.

1999);Lillard v. Shelby Cnty. Bd. of EAu@6 F.3d 716, 727-28 (6th Cir. 1996). Walker fails to



allege that either Defendaftldham or McGee, through their awactions, violated Walker’'s
rights.
I. Claims Based on Verbal Abuse

The gravamen of Walker’s claim is thatisehe victim of name calling, what the Court
construes to mean verbal abudeor a convicted prisoner, claimsgarding a prisoner’s health
and safety arise under the Eighth Amendmenichviprohibits cruel andinusual punishments.
See Wilson v. Seiteb01 U.S. 294 (1991). For pre-tridetainees, “the ‘cruel and unusual
punishment’ proscription of the Eighth Amendment to the Constitution does not apply,” because
“as a pre-trial detainee [the phiff is] not being punished.””Cuoco v. Moritsugu222 F.3d 99,
106 (2d Cir. 2000). Instead, pre-tridetainees held in state stady are protected against
mistreatment by prison officialsnder the Due Process Clause of the Fourteenth Amendment.
See Caiozzo v. KoremaB1 F.3d 63, 69 (2d Cir. 200Qjiscio v. Warren901 F.2d 274, 275-76
(2d Cir. 1990). However, evahough it appears that Walker was a pre-trial detainee at the time
of the alleged abuse, his claims will be analyzed under Eighth Amendment principles because
the rights of pre-trial deta@®es are equivalent to thoskeconvicted prisonersThompson v. Cnty.
of Meding 29 F.3d 238, 242 (6th Cir. 1994) (citiRpberts v. City of Trqy773 F.2d 720, 723

(6th Cir. 1985)Y.

! The Supreme Court held, Kingsley v. Hendricksgnl35 S. Ct. 2466 (2015), that
excessive force claims brought by pre-trial detainees must be analyzed under a standard of
objective reasonableneggjecting a subjective standard thiakes into account a defendant’s
state of mind. Id. at 2472-73. It is unclear whether to what extent the holding Kingsley
may affect the deliberate indifference standard for claims concerning an inmate’s health or
safety, which the Sixth Circuit applies to bqtte-trial detainees and convicted prisonegee
Morabito v. Holmes628 F. App’x 353, 357-58 (6th Cir. 201@)pplying, even aér the decision
in Kingsley the objective reasonableness standard ¢trigl detainee’s excessive force claims
and the deliberate indifferenceastlard to denial of medicalare claim). Absent further
guidance from the appellate courts, this Coutt @antinue to apply tla deliberate indifference
analysis to claims concerning a prexl detainee’s health and safety.



An Eighth Amendment claim consists bbth objective and subjective components.
Farmer v. Brennan511 U.S. 825, 834 (1994udson v. McMillian 503 U.S. 1, 8 (1992);
Wilson 501 U.S. at 298Williams v. Curtin 631 F.3d at 383Vlingus v. Butler 591 F.3d 474,
479-80 (6th Cir. 2010). The objeaticomponent requirdbat the deprivatin be “sufficiently
serious.” Farmer, 511 U.S. at 834Hudson 503 U.S. at 8Wilson 501 U.S. at 298. To satisfy
the objective component of an Eighth Amendmelaim, a prisoner musthow that he “is
incarcerated under conditions posing a substantial risk of serious h&amyier, 511 U.S. at
834; see also Miller v. Calhoun Cnty408 F.3d 803, 812 (6th Cir. 2005), or that he has been
deprived of the “minimal civilizedmeasure of life’'s necessitiesWilson 501 U.S. at 298
(quotingRhodes v. Chapmad52 U.S. 337, 347 (19813ee also Hadix v. JohnsoB867 F.3d
513, 525 (6th Cir. 2004). The Constitution “does not mandate comfortable prisdugsbon
501 U.S. at 298 (quotinghodes452 U.S. at 349). “[R]outine dismfort ‘is part of the penalty
that criminal offenders pay for their offenses against societyitidson 503 U.S. at 9 (quoting
Rhodes452 U.S. at 347). Thus, “extreme deprivations are required to make out a conditions-of-
confinement claim.”ld.

“Defamatory” comments do not satisfthe objective component of an Eighth
Amendment claim.See, e.g., Pasley v. ConerB45 F. App’x 981, 984 (6th Cir. 2009)ones
Bey v. Johnsqn248 F. App’x 675, 677-78 (6th Ci2007) (no Eighth Amendment claim for
prison guard’s “use of racial shkiand other derogary language”)Miller v. Wertanen 109 F.
App’x 64, 65 (6th Cir. 2004) (a guard’s verbatdht to sexually asskuan inmate “was not
punishment that violated [theiponer’s] constitutional rights”}YJohnson v. Unknown Dellatifa
357 F.3d 539, 546 (6th Cir. 2004) (“harassment and verbal abuse . . . do not constitute the type of

infliction of pain that th&eighth Amendment prohibits”Johnson v. Moore7 F. App’x 382, 384



(6th Cir. 2001) (“Allegéions of verbal harassment and verbal abuse by prison officials toward an
inmate do not constitute punishment withire tneaning of the Eighth Amendment. Nor do
allegations of verbal harassment rise to theell@f unnecessary and wanton infliction of pain
proscribed by the Eighth Amendment.” (citation omitted)wens v. JohnseriNo. 99-2094,
2000 WL 876766, at *2 (6th Cir. June 23, 2000) (“Tleeasional or sporadic use of racial slurs,
although unprofessional and reprehensible, doesis®to a level of constitutional magnitude.
The petty exchanges of insults between a prisoner and guard do not amount to constitutional
torts.” (citation omitted));lvey v. Wilson 832 F.2d 950, 955 (6th Cir. 1987) (per curiam)
(holding that verbal abuse or harassmdaés not constitute punishment under the Eighth
Amendment);Miles v. TchrozynskiNo. 2:09-CV-11192, 2009 WRB60510, at *1 (E.D. Mich.
Apr. 7, 2009) (“Even verbal threats by a correctioffer to assault an inmate do not violate an
inmate’s Eighth Amendment rights. Verbalgats and abuse made in retaliation for filing
grievances are likewise not actionable.” (ettatomitted)). Based on this well-established
authority, Walker’s claims regardy verbal abuse are dismissed.
I11. Claims Regarding Cell Assignment

Walker next alleges that Defendant Thasmwrongfully assigned him to protective
custody. This Court does not have the authdotgupervise classification and assignment of
inmates. An inmate does not have a constitutignatbtected right to be assigned to a particular
prison, security classificath, or housing assignmentOlim v. Wakinekona461 U.S. 238
(1983);Meachum v. Fand427 U.S. 215 (1976Montanye v. Haymed27 U.S. 236 (1976)See
Sandin v. Conners15 U.S. 472, 484-87 (1995) (confinemenparticular part of prison or jall

does not implicate due process absent “atypgral significant hardship” “in relation to the

ordinary incidents of prison life”).



For the foregoing reasons, Walker’'s complasntlismissed in its entirety for failure to
state a claim upon which relief can be granted.
V. Leaveto Amend

The Sixth Circuit has held that a districourt may allow a prisoner to amend his
complaint to avoid gua spontalismissal under the PLRALaFountain v. Harry 716 F.3d 944,
951 (6th Cir. 2013)see alsdBrown v. R.J, No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.
22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some
form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).
Leave to amend is not required where a deficiency cannot be dmedn 2013 WL 646489, at
*1; Gonzalez-Gonzalez v. United Sta®s7 F.3d 31, 37 (1st Cir. 200 T his does not mean, of
course, that eversua spontelismissal entered without prior tiee to the plaintiff automatically
must be reversed. If it is crystal clear thfa plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{Grayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002)in(“forma pauperisplaintiffs who file complaints
subject to dismissal under Rule 12(b)(6) shaaltkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahaheritless complaint that cannot be salvaged by
amendment comports with due process and doemfnibige the right of access to the courts.”).
In this case, the Court concludeattteave to amend is not warranted.

CONCLUSION

The Court DISMISSES Walker's complaint s the Defendants for failure to state a
claim on which relief can be granted pursuar2@8dJ.S.C. 88 1915(e)(2)§Bi) and 1915A(b(1).

Leave to amend is DENIED because the defmgsin Walker’'s complaint cannot be cured.



Pursuant to 28 U.S.C. 81915(a)(3), the Conuist also consider whether an appeal by
Plaintiff in this case would be taken in good HaitThe good faith standard is an objective one.
Coppedge v. United State269 U.S. 438, 445 (1962). The test for whether an appeal is taken in
good faith is whether the litigant seeks appellaigere of any issue that is not frivolousd. It
would be inconsistent for a digtticourt to determine that aroplaint should be dismissed prior
to service on the Defendants, but has sufficient merit to support an appeaha pauperis
See Williams v. Kullmary22 F.2d 1048, 1050 n.1 (2d Cir. 1983he same considerations that
lead the Court to dismiss this case for failuretade a claim also compel the conclusion that an
appeal would not be taken in good faith. Theref it is CERTIFIED, pursuant to 28 U.S.C.
81915(a)(3), that any apal in this matter by Plaintifflould not be taken in good faith.

The Court must also addiethe assessment of the $505 Hagefiling fee if Plaintiff
nevertheless appeals the dismissal of this case. A certification that ahiapypm taken in good
faith does not affect an indigent prisoner plaintiff's ability to take advantage of the installment
procedures contained in 8 1915(ee McGore v. Wriggleswortthi14 F.3d 601, 610-11 (6th
Cir. 1997),partially overruled on other grounds by LaFountaifi6 F.3d at 951McGore sets
out specific procedures for implementing the PLR& U.S.C. § 1915(a)-(b). Therefore, the
Plaintiff is instructed that if he wishes to takévantage of the installment procedures for paying
the appellate filing fee, he must comwith the procedures set out McGoreand § 1915(a)(2)
by filing an updatedn forma pauperisaffidavit and a cuent, certified copy ohis inmate trust
account for the six months immediately ggding the filing of the notice of appeal.

For analysis under 28 U.S.C. 8§ 1915(g) of fettilings, if any, by Plaintiff, this is the
first dismissal of one of his cases as frivolougoorfailure to state a claim. This “strike” shall

take effect whenydgment is enteredColeman v. Tollefsqri35 S. Ct. 1759, 1763-64 (2015).
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The Clerk is directed to prepare a judgment.

IT ISSO ORDERED.

§ S. Thomas Anderson
S.THOMAS ANDERSON

CHIEF UNITED STATESDISTRICT JUDGE

DateMay 15,2017.
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