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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

WALLACE LUCKETT, )

Plaintiff, ))
VS. : ) No. 2:16-cv-2324-STA-egb
MEMPHIS POLICE DEPARTMENT, et.al., : )

Defendants. : )

ORDER TO MODIFY DOCKET
ORDER DISMISSING COMPLAINT,
ORDER CERTIFYING AN APPEAL WOULDNOT BE TAKEN IN GOOD FAITH AND
NOTIFYING PLAINTIFF OF APPELLATE FILING FEE

On May 11, 2016, Plaintiff Wallace Luckett (“Luckett)a pre-trial detainee at the
Shelby County Criminal Justice Complex, in mdghis, Tennessee, filed A Pro Se Complaint
pursuant to 42 U.S.C. § 1983. (ECF No. The Court granted Lueit leave to proceenh
forma pauperisand assessed the civil filing fee pursuant to the Prison Litigation Reform Act
(“PLRA"), 28 U.S.C. 88 1915(a)-(b) (ECF No. 4)The Clerk shall record the Defendants as
Memphis Police Department (“MPD”), Officéfirst Name Unknown (*FNU”) Hudson, Officer
FNU Myers, and the Chief of MPD.

BACKGROUND

Luckett alleges that Defendants Hudson and Myers were inside his home, but Luckett

does not know how they entered his home. (Qloat 2, ECF No. 1.) Luckett contends that

The docket also lists Denise Luckett as arfifii Denise Luckett is not mentioned in
the Pro Se Complaint, did not sign the pleadings, and did not submmt fam€ma pauperis
affidavit. Additionally, as gro seplaintiff, Luckett cannot represt himself and another person
under 28 USC § 1654. Denise Luckett is thenefnot a proper partand the Clerk is
DIRECTED to remove her from the docket.
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any evidence seized was fruittbe poisonous tree stemming fréine “initial wrongful search.”
(Id.) Although the allegation is somewhat comfigs Luckett also contends that the same
officers obtained his infornti@n in another case. Id;) Luckett wants to bring to light the
misconduct of the officers and the public corraptifor actions takingplace on November 7,
2014, and January 8, 2016. Luckett alleges thdtasebeen sick in jail and lost his jobld.]
Luckett seeks a settlement of $100,000 for @aid suffering due to official misconduct and
false imprisonment. Id.) The Court notes that Luckefttas arrested on January 8, 2016, and
then was indicted on Jurig 2016, for aggravated burgfa (Indictment No. 16 036455ee
jssi.shelbycountytn.gov)His case remains pending.

SCREENING STANDARD

The Court is required to screen prisoner clamps and to dismiss any complaint, or any
portion thereof, if the complaint—

(1) is frivolous, malicious, or fails tstate a claim upon which relief may be
granted; or

(2) seeks monetary relief from a defendant who is immune from such relief.

28 U.S.C. § 1915A(bkee als®8 U.S.C. § 1915(e)(2)(B).

In assessing whether the Pro Se Complaithisicase states aaagin on which relief may
be granted, the Court applite standards under Fed. R. G.12(b)(6), as stated Ashcroft v.
Igbal, 556 U.S. 662, 677-79 (2009), andBall Atlantic Corp. v. TwombJy650 U.S. 544, 555-57
(2007). Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010)Accepting all well-pleaded
allegations in the complaint as true, the G@ogonsider[s] the factual allegations in [the]
complaint to determine if they plausfbsuggest an entitleemt to relief.” Williams v. Curtin
631 F.3d 380, 383 (6th Cir. 2011) (quotifgpal, 556 U.S. at 681) (alteian in original).

“[P]leadings that . . . are no maitgan conclusions . . . are notiéled to the assumption of truth.



While legal conclusions can provide the framewof a complaint, they must be supported by
factual allegations.” Igbal, 556 U.S. at 679see also Twomhbly550 U.S. at 555 n.3 (“Rule
8(a)(2) still requires a ‘showing,’ rather than ariket assertion, of entitlemieto relief. Without
some factual allegation in the complaint, it is hard to see how a claimant could satisfy the
requirement of providing not onlyair notice’ of the nature othe claim, but also ‘grounds’ on
which the claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d
at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factually frivolous under 88 1915A(b)(1) and

1915(e)(2)(B)(i) is aeparate issue from whether itidao state a @im for relief.

Statutes allowing a compldito be dismissed as ¥olous give “judges not only

the authority to dismiss a claim based on an indisputably meritless legal theory,

but also the unusual power to pierce thié eethe complaint'sactual allegations

and dismiss those claims whose fattiantentions are clearly baselesieitzke

490 U.S. at 327, 109 S. Ct. 1827 (intetprg 28 U.S.C. § 1915). Unlike a

dismissal for failure to state a claim, where a judge must accept all factual

allegations as trudgbal, 129 S. Ct. at 1949-50, a juddees not have to accept

“fantastic or delusional” factl allegations as true in prisoner complaints that are
reviewed for frivolousnessNeitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.
“Pro secomplaints are to be held ‘to less sgrent standards than formal pleadings

drafted by lawyers,” and should tleéore be liberally construed.'Williams 631 F.3d at 383
(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Pro selitigants and prisoners
are not exempt from the requirementgted Federal Rules of Civil Procedur@/ells v. Brown

891 F.2d 591, 594 (6th Cir. 198%ee also Brown v. Matauszako. 09-2259, 2011 WL
285251, at *5 (6th Cir. Jan. 31, 201X gffirming dismissal opro secomplaint for failure to
comply with “unique pleading requirements” andtstg “a court cannot feate a claim which [a

plaintiff] has not spelled out his pleading™) (quotingClark v. Nat'l Travelers Life Ins. Cp.



518 F.2d 1167, 1169 (6th Cir. 1975)) (alteration in origin@gyne v. Sec’y of Treas(3 F.
App’x 836, 837 (6th Cir. 2003) (affirmingua spontelismissal of complaint pursuant to Fed. R.
Civ. P. 8(a)(2) and stating, “[n]eithénis court nor the district court is required to create Payne’s
claim for her”);cf. Pliler v. Ford 542 U.S. 225, 231 (2004) (“Digttijudges have no obligation
to act as counsel or paralegapto selitigants.”); Young Bok Song v. Gipsot23 F. App’x 5086,
510 (6th Cir. 2011) (“[W]e decline to affirmativefgquire courts to ferret out the strongest cause
of action on behalf gbro selitigants. Not only would that dy be overly burdensome, it would
transform the courts from neutiaibiters of disputes into advoeatfor a particular party. While
courts are properly chged with protecting the rights o&ll who come before it, that
responsibility does not encompaadvising litigants as to whdegal theories they should
pursue.”).
ANALYSIS

Luckett filed his Pro Se Complaint purstiam actions under 42 U.S.C. § 1983. Section

1983 provides:
Every person who, under color afhy statute, ordinance, regulation,

custom, or usage, of any State or Territorythe District of Columbia, subjects,

or causes to be subjectedyecitizen of the United States or other person within

the jurisdiction thereof to the deprivation of any rights, privileges, or immunities

secured by the Constituticand laws, shall be liable to the party injured in an

action at law, suit in equity, or other proper proceeding for redress, except that in

any action brought against a judicial offider an act or omission taken in such

officer's judicial capacity, injunctive relief shall not be granted unless a

declaratory decree was violated or @eatory relief was unavailable. For the

purposes of this section, any Act obrigress applicable exclusively to the

District of Columbia shall be considerdd be a statute of the District of

Columbia.

To state a claim under 42 U.S&1983, a plaintiff must allege tnelements: (1) a deprivation

of rights secured by the “Constitution and laws” of the United States (2) committed by a



defendant acting under color of state lavdickes v. S.H. Kress & Ca398 U.S. 144, 150
(1970).
|. Claims against Supervisors

The Pro Se Complaint contains specific factual allegations against the Chief of MPD.
Legal conclusions are not sufficieio support a claim for violatioof rights. When a complaint
fails to allege any actioby a defendant, it necessarily fails“state a claim for relief that is
plausible on its face Twombly 550 U.S. at 570. Furthermore, Luckett has no claim against the
police chief merely because of his supervisory position. Under 42 U.S.C. § 1983, “[g]Jovernment
officials may not be held liable for the unctingional conduct of their subordinates under a
theory of respondeat superiorAshcroft v. Igbal556 U.S. at 676ee alsdBellamy v. Bradley,
729 F.2d 416, 421 (6th Cir. 1984).hds, “a plaintiff must plead #t each Government-official
defendant, through the official’s own individual actions, has violated the Constitutighdl,
556 U.S. at 676.

There must be a showing that the suenvencouraged the specific incident
of misconduct or in some other way ditggarticipated in it. At a minimum,
a § 1983 plaintiff must show that a supervisory officiallestst implicitly
authorized, approved or knowingly acgsted in the unconstitutional conduct
of the offending subordinates.

Bellamy 729 F.2d at 421 (citation omitted). Aipervisory official who is aware of the
unconstitutional conduct of his subordinates, but falsact, generally cannot be held liable in
his individual capacity Grinter v. Knight 532 F.3d 567, 575-76 (6th Cir. 2008)egory v. City

of Louisville 444 F.3d 725, 751 (6th Cir. 200@hehee v. Luttrelll99 F.3d 295, 300 (6th Cir.
1999); Lillard v. Shelby Cnty. Bd. of Edyc/6 F.3d 716, 727-28 (6th Cir. 1996). The Pro Se
Cmplaint does not allege that the ChiefMPD, through his own adns, violated Luckett’s

rights. Therefore, Luckett's @im against the police shieflld SM1SSED.



II. Claims Against MPD

Plaintiff has next sued the Memphis [eeliDepartment. The Court construes those
allegations as against the City of Mengphi When a § 1983 claim is made against a
municipality, the court must aryale two distinct issues: (1) whether plaintiff's harm was caused
by a constitutional violation; and (2) if so, whet the municipality isesponsible for that
violation. Collins v. City of Harker Heights, Te»03 U.S. 115, 120 (1992). The second issue is
dispositive of plaintiff's claimagainst the City of Memphis.

A local government “cannot be held liable solely because it employs a tortfeasor—or, in
other words, a municipality cannbe held liable under 8 1983 omespondeat superior theory.”
Monell v. Dep’t. of Soc. Servt36 U.S. 658, 691 (1978) (ehmsis in original)see also Searcy
v. City of Dayton38 F.3d 282, 286 (6th Cir. 1998erry v. City of Detroit25 F.3d 1342, 1345
(6th Cir. 1994). A municipality cannot be hekbkponsible for a congittional depriation unless
there is a direct causal link between a muniggudicy or custom and the alleged constitutional
deprivation. Monell, 436 U.S. at 691-92)eaton v. Montgomery Co., Ohi889 F.2d 885, 889
(6th Cir. 1993). To demonstrate municipal lidlgilia plaintiff “must (1) identify the municipal
policy or custom, (2) connect the policy to themtipality, and (3) show that his particular
injury was incurred due to execution of that policylkire v. Irving 330 F.3d 802, 815 (6th Cir.
2003) (citingGarner v. Memphis Police Dep’'8 F.3d 358, 364 (6th Cir. 1993)). “Where a
government ‘custom has not received formal approval through the body’s official
decisionmaking channels,” such a custony i@l be the subject of a § 1983 suitAlkire, 330
F.3d at 815 (quotingylonell, 436 U.S. at 690-91). The policy or custom “must be ‘the moving
force of the constitutional violation’ in orde¢o establish the liability of a government body

under 8§ 1983.”Searcy 38 F.3d at 286 (quotingolk Co. v. Dodsogri454 U.S. at 326 (citation



omitted)). “[T]he touchstone of ‘official policy’ is designed ‘to distinguish acts of the
municipality from acts of empl@es of the municipality, and tiedry make clear that municipal
liability is limited to action for which thenunicipality is actually responsible.’City of St. Louis

v. Praprotnik 485 U.S. 112, 138 (1988) (quotigmbaur v. Cincinnati475 U.S. 469, 479-80
(1986)) (emphasis in original).

Although civil rights plaintiffs are not qeired to plead the facts demonstrating
municipal liability with particularity,Leatherman v. Tarrant Cnty Narcotics Intelligence &
Coordination Unit 507 U.S. 163, 168-69 (1993), the commpianust be sufficient to put the
municipality on notice of the pintiff's theory of liability, see, e.g Fowler v. CampbellNo.
3:06CV-P610-H, 2007 WL 1035007, at *2 (W.D. Ky. Mar. 30, 200/@ackering v. Ankrom
No. 4:05-CV-00018-M, 2005 WL 1877964, *# (W.D. Ky. Aug. 5, 2005)Qliver v. City of
Memphis No. 04-2074-B, 2004 WL 3316242, at *4 (W.D. Tenn. Dec. 2, 2004)Ratib v.
Correctional Med. Servs., IncNo. 06-13942, 2008 WL 160611, at *2 (E.D. Mich. Jan. 15,
2008) (denying motion to dismiss where complainttamed conclusory allegations of a custom
or practice);,Cleary v. Cnty of MacomtNo. 06-15505, 2007 WL 2669102, at *20 (E.D. Mich.
Sept. 6, 2007) (sameorningstar v. City of DetrojtNo. 06-11073, 2007 WL 2669156, at *8
(E.D. Mich. Sept. 6, 2007) (sam&hidester v. City of Memphiblo. 02-2556 MA/A, 2006 WL
1421099, at *3 (W.D. Tenn. June 15, 2005). The dliega of the Pro Se Complaint fail to
identify an official policy or custom which caed injury to Luckett. Instead, it appears that
Luckett is suing the City of Memphis becaube City of Memphis employed persons who

allegedly violated his rights.



I1. Statute of Limitations
Luckett contends that police illegaligntered his home on November 7, 2014, and

January 8, 2016. The statute oniliations for a 8 1983 action is th&tate statute of limitations
applicable to personal injury actions undee tw of the state in which the § 1983 claim
arises.” Eidson v. Tenn. Dep’t of Children’s Sens10 F.3d 631, 634 (6th Cir. 2008ge also
Wilson v. Garcia 471 U.S. 261, 275-76 (1985). The limitations period for § 1983 actions
arising in Tennessee is the eymar limitations provisiondund in Tenn. Code Ann. § 28-3-
104(a). Roberson v. Tenness&99 F.3d 792, 794 (6th Cir. 2005ughes v. Vanderbilt Uniy.

215 F.3d 543, 547 (6th Cir. 200@erndt v. Tennesse@96 F.2d 879, 883 (6th Cir. 1986).
Luckett’s claims from an incident on November 7, 2014 took place more than a year before this
complaint was filed on May 11, 261 Therefore, any claims from that date are DISMISSED as
time barred.

V. Anti-Injunction Act

Luckett alleges an illegal search and seizure and false imprisonment in violation of the

Fourth Amendment. This Courtrmaot order that Plaintiff’'s state criminal charges be dismissed
or otherwise interfere in those proceedings$nder the Anti-Injunction Act, 28 U.S.C. § 2283,
“[a] court of the United States may not grantiajunction to stay pragedings in a State court
except as expressly authorized by Act of Congrasssshere necessary in aid of its jurisdiction,

or to protect or effectuate its judgments.” Bigth Circuit has explained that “[tjhe Act thereby
creates ‘an absolute prohibition against enfgjnstate court proceedings, unless the injunction
falls within one of three specifically defined exceptions,” which are set forth in the statutory
language.’Andreano v. City of Westlak&36 F. App’x 865, 879-80 (6th Cir. 2005) (quotiAdgl.

Coast Line R.R. Co. v. Bhd. of Locomotive Eng398 U.S. 281, 286 (1970)). Federal



injunctions against state criminal proceedingan be issued only “under extraordinary
circumstances where the danger of irrapée loss is both great and immediatérbunger v.
Harris, 401 U.S. 37, 45 (1971) (internal quotationrksaand citation omitted). The Supreme
Court has emphasized that

[c]ertain types of injury, in particulathe cost, anxiety, and inconvenience of
having to defend against a single criminal prosecution, could not by
themselves be considered “irreparable” in the special legal sense of that term.
Instead, the threat to the plaintiff's feeddy protected rightsnust be one that
cannot be eliminated by his defensaiagt a single criminal prosecution.

Id. at 46. Irreparable injury may be found onlyesd the statute under which the Plaintiff is
charged is “flagrantly and patentijolative of express constitotal prohibitions, or where there
is a showing of bad faith, hasment, or other unusual circstances that would call for
equitable relief.” Mitchum v. Foster 407 U.S. 225, 231 (1972) (internal quotation marks,

ellipses and citations omitted). In thissea Plaintiff does not allege any unusual or

extraordinary circumstances that cannot be addressed through his defense in the criminal

proceeding. Therefore, any claim based on theckeair Luckett's property or his detention is
DISMISSED.
V. Claim for Loss of Job

The Pro Se Complaint alleges that Luckettsmfinement has resulted in his losing his
job. Any claims arising from Luckett's imprisonment are barre¢ibgk v. Humphreyin which
the Supreme Court held:

that, in order to recover damages for allegedly unconstitutional conviction or
imprisonment, or for other harm caused by actions whose unlawfulness would
render a conviction or sentan invalid, a 8 1983 plaiifif must prove that the
conviction or sentence has been regdrsn direct appeal, expunged by executive
order, declared invalid by state tribunal ahbrized to make such determination,

or called into question byfaderal court's isance of a writ of Haeas corpus, 28
U.S.C. § 2254. A claim for damages beattihgt relationshigo a conviction or
sentence that has not been so invédidas not cognizablender § 1983. Thus,
when a state prisoner seeks damagea & 1983 suit, the slirict court must



consider whether a judgment in favortbé plaintiff would necessarily imply the
invalidity of his conviction or sentengcef it would, the complaint must be
dismissed unless the plaintiff can demaaustrthat the conviction or sentence has
already been invalidated. But if the district court determines that the plaintiff's
action, even if successful, will not demtmase the invalidityof any outstanding
criminal judgment against the plaintithhe action should be allowed to proceed,
in the absence of sona¢her bar to the suit.

512 U.S. 477, 486-87 (1994) (footnotes omitte@ee also Schilling v. Whjt&8 F.3d 1081,

1086 (6th Cir. 1995) (same) (footnotes omitteB)aintiff has no cause of action under § 1983 if

the claims in that actioninge on factual proof that would call into question thieitg of a state

court order directing his confinement unless aniil any prosecution is terminated in his favor,

his conviction is set aside, or tleenfinement is deafed illegal. Heck 512 U.S. at 481-82;
Schilling 58 F.3d at 1086.Cf. Preiser v. Rodriguez411 U.S. 475, 500 (1973) (whenever the
relief sought is release from prison, the only remedy is through a habeas petition, not a § 1983
complaint).

Here, Heck applies to bar Luckett’'s claim forde of job arising from his arrest and
subsequent criminal prosecution. Luckett hasy® had his conviction overturned on direct
appeal. Luckett must have thenetction overturned on déct appeal or vizollateral attack
before any claims can accrue. For all of thedomeg reasons, Luckett's complaint is subject to
dismissal in its entirety for failure toade a claim on which relief may be granted.

V1. Standard for Leaveto Amend

The Sixth Circuit has held that a districourt may allow a prisoner to amend his

complaint to avoid @aua spontalismissal under the PLRA_aFountain v. Harry 716 F.3d 944,

951 (6th Cir. 2013)see alsdBrown v. R.l, No. 12-1403, 2013 WL 646488t *1 (1st Cir. Feb.

22, 2013) (per curiam) (“Ordinarilyjpefore dismissal for failure tstate a claim is ordered, some
form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).

Leave to amend is not required where a deficiency cannot be diedn 2013 WL 646489, at

*1; Gonzalez-Gonzalez v. United Sta@s7 F.3d 31, 37 (1st Cir. 200 T his does not mean, of

10



course, that eversua spontalismissal entered without prior tiee to the plaintiff automatically
must be reversed. If it is crystal clear thfa plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{Grayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002)in(“forma pauperisplaintiffs who file complaints
subject to dismissal under Rule 12(b)(6) shaaltkive leave to amend unless amendment would
be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with
the majority view that sua sponte dismissahoheritless complaint that cannot be salvaged by
amendment comports with due process and does fnioige the right of aces to the courts.”).

In this case, the Court concludeattteave to amend is not warranted.

CONCLUSION

The Court DISMISSES Luckett's Pro Se Cdaapt for failure to state a claim on which
relief can be granted pursuant to 28 U.S8€.1915(e)(2)(B)(ii) andl915A(b(1). Leave to
amend is DENIED because the deficienciekunkett’'s Pro Se complaint cannot be cured.

Pursuant to 28 U.S.C. 81915(a)(3), the Cooutst also consider whether an appeal by
Plaintiff in this case would be taken in good HaitThe good faith standard is an objective one.
Coppedge v. United State369 U.S. 438, 445 (1962). The test for whether an appeal is taken in
good faith is whether the litigant seeks appellatgere of any issue that is not frivolousd. It
would be inconsistent for a distticourt to determine that aroplaint should be dismissed prior
to service on the Defendants, but has sufficient merit to support an apgeaha pauperis
See Williams v. Kullmary22 F.2d 1048, 1050 n.1 (2d Cir. 1983)he same considerations that
lead the Court to dismiss this case for failurstie a claim also compel the conclusion that an
appeal would not be taken in good faith. Theref it is CERTIFIED, pursuant to 28 U.S.C.

81915(a)(3), that any gpal in this matter by Plaintifzould not be taken in good faith.
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The Court must also addiethe assessment of the $505 Haefiling fee if Plaintiff
nevertheless appeals the dismissal of this case. A certification that ahiapym taken in good
faith does not affect an indigent prisoner plaintiff's ability to take advantage of the installment
procedures contained in § 1915(ee McGore v. Wriggleswortth14 F.3d 601, 610-11 (6th
Cir. 1997),partially overruled on other grounds by LaFountaifi6 F.3d at 951McGore sets
out specific procedures for implementing the PLR&8 U.S.C. § 1915(a)-(b). Therefore, the
Plaintiff is instructed that if he wishes to takévantage of the installment procedures for paying
the appellate filing fee, he must colpwvith the procedures set outilcGoreand § 1915(a)(2)
by filing an updatedn forma pauperisaffidavit and a cuent, certified copy ohis inmate trust
account for the six months immediately ggding the filing of the notice of appeal.

For analysis under 28 U.S.C. 8§ 1915(g) of fattilings, if any, by Plaintiff, this is the
first dismissal of one of his cases as frivolougoorfailure to state a claim. This “strike” shall
take effect whenudgment is enteredColeman v. Tollefsqri35 S. Ct. 1759, 1763-64 (2015).

The Clerk is directed to prepare a judgment.

IT 1SSO ORDERED.

g S. Thomas Anderson
S.THOMAS ANDERSON

CHIEF UNITED STATES DISTRICT JUDGE

Dete: May 15, 2017.
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