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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

JOHN SMITH
Petitioner

V. No. 2:16<v-02776TLP-tmp

CHERRY LINDAMOOD,
Respondent.

N N N N N N N

ORDER OF DISMISSAL
ORDER DENYING CERTIFICATE OF APPEALABILITY
ORDER CERTIFYING APPEAL NOT TAKEN IN GOO D FAITH
AND
ORDER DENYING LEAVE TO PROCEED IN FORMA PAUPERIS ON APPEAL

PetitionerJom Smitht petitions under 28 U.S.C. § 2254Petition (Pet”), ECF No. 1.)
The petition did not followthe format otthe district cours official form. (d.) In 2016, United
States District Judge John T. FowllederedPetitioner tcamendhis petitionusingthe official
form. (Order, ECF N. 4.) Petitioner $ith amendedhis petition, but the amendmenid not
complywith the Courts order (Amended (Am.”) Pet., ECF No. 6.He thenamendd the
petition a second timi@ 2017. (Secondm. Pet, ECF No. 10.)This Court considerthe
second amended petitias the operative pleadingRegpondent filedhe state court recorhd
answered (Record (“R.”), ECF Ne. 14 & 15.) Smiththenrepliedto Respondent’s answer.

(Reply, ECF No. 16.)

1 Smith is a state prisongfennessee Department@brrection(*TDOC”) prisoner numbe
486095. Tennessee is housing loumrently at theSauth Central CaectionalCenter(*SCCC)
in Clifton, Tennessee
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As more fully discussed belowetitioner aises many issuebere thafall into three
categories 1) whether th state cort identified and applied theorrect federal legal principles
2) whether the clains barred by th@rocedurablefaultdoctrine,and 3) whether the claim
presents a question of federal lafor the reasons discussed below, the petisi@i SMI SSED

STATE COURT PROCEDURAL HISTORY

In 2008, a Shelby Countyrennessegrand jury returnednindictmentagainst John
Smith andco-defendanfiames Snipesharging them withiirst-degreefelony murder,
premeditatednurder aggravated burglary, and emyhg a firearmduring the commission of a
felony. (R., Indictmerg, ECF No. 14-1 at PagelD 287-94ind the indictment chargedtaird
co-deferdant, Jesus Lujamith facilitation of a felonyandaggravated burglary.ld; at PaelD
290-91.)

Smith's defense coundemoved to suppress Petitiorfemith's confessions. (Motion
(“Mot.”) to Suppress, ECF No. 1%-at Pagell824—-25.) After a hearingthe trial courtdenied
the motion to suppress. (OrdeCENo. 14-1at PagelD 32633.) The case went to trigindthe
jury convictedJohn Snith of first-degreeelony murder, aggravatiburglar, and employing a
firearm during the commission of a felon{R., Minuteq*Mins.”), ECF No.14-1at Page ID
338.)

The trial court sentencegimith tolife imprisonnentplus six yeas. (R, Judgmerd
(“J."), ECF No. 141 at Pagell367—71) Smithappealed (R., Notice of Appeal, ECF No. 14-1
at PagelD398-99.) The Tennesse@ourt of Criminal Appealg“TCCA”) affirmed Smith's
convictionandsentence State vSmith No. W2011-01438=CA-R3-CD, 2012WL 4372547
(Tenn.Crim. App. Sept 25, 2012)perm app. deniedTenn.Feh 13, 2A.3). The Tennessee

Supreme Court adined to accept the case on further appdal.)
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Next Smith petitionedpro sefor reliefin Shelty Count Criminal Court underthe
Tennessee Pes§tonviction Procedure Act,enresseeCodeAnnotated88 4630-101 to 40-30-
122. (R., Pet. for Post-Conviction Relief, ECF No. 14iPagelD1466—80.) Smiththen
amended thatetition (SupplementalR., Am. Pet, ECF No.14-22atPagelD1569-77.)A bit
later, hisappointed counsel filed an addendum toaimendegetition. R., AddendumECF
No. 14-19 at PagelD 1482-93.) The post-conviction ammtucted an evidentiary heagiand
deniedrelief in January2015. (R., OrdezCF No.14-19 & PagelD1494-1503 Smith
appealedhat ruling (R., Notice of Appeal:CF No.14-19at PagelD1504) The TCCA
affirmed Smith v. State No. W2015-00633&CA-R3-PC, 2016/NL 3345247 (Tenn. Crim.
App. May 27, 2016)perm.app.denied(Tenn.Oct. 17, 2016).

For factualand pre@eduralbackgroundrom the state courthis Court willrecitethe
summary fronthe TCCA'’s opinion from the direct appeal.

l. Facts
The defendant was indicted on charges of first defgtesy murder, first
degregoremeditated muler, aggravated burglary, and employing a firearm

during the commission of a felony due to his and a co-defendant’s, James Snipes,

involvement in the shooting death of the victim, Charles Beegle, Jr.

A. Motion to Suppress

The defendant filed a motion to suppress his statements to the police, and

a hearing was held on the motion prior to triat.the hearing, Sergeant Joe Stark

of the Memphis Police Departnietestified that his first encounter with the

defendant occurredn August 3, 20080n that dateSergeant Stark went to pick

up the defendant from the jail at 8:55 a.m. Upon arriving at the homicide office,

the defendant was allowed to use the restroom and given a snack and something

to drink. At 10:03 a.m., 3geat Stark adviseche defendant diis rights, at

which time the defendant informed him that he had an attorney. Based on the

defendant’s invocation of his rights, Sergeant Stark left the interview rotwe.
defendant remained in the interviemom, £cued to a bench.



A few minutes later, the defendant started yelling that he wanted to talk to
someone, so Sergeant Stark and Sergeant Davidson returned to the interview
room. Sergeant Stark adviséide defendant of his rights again, and the defendant
said “l am going to talk to you, butwant a cigarette, | want to talk to my dad
and | want to talk to my lawyer.” When Sergeant Stark asked the defendant for
his attorney’s name, the defendant responded, “Jeff Rosenblum.” The defendant
then began toupston the officers bout the case athe charges against him.
Sergeant Stark informed the defendant that he was going to be charged with firs
degree murder and that they were going to take him bable fail. At that point,
the officers lefthe inerview room again, ahSergeant Starksked Sergeant Max
to prepare the defendant to be transported back to thé\@ibrding to Sergeant
Stark, the defendant refused to waiveMisandarights the seaad time at 10:17
a.m.

Shortly after Sergent Maxwent into the inteview room, he camout and
informed the other officers that the defendant wanted to talk to tBemgeants
Stark and Davidson returned to the interview room and advised the defendant of
his rights a third time, at 10:44 a.rihis time, the defendant wad his rights
ard the officers interviewed him and then took a typed statement from him, which
the defendant signed at 3:37 p.m. In his statement, the defendant denied being
responsible for the victirg’death and said that Jasrenips was the person
reonsible. Sergeat Stark recalled that the defendant appeared to be sober and
not under the influence of any substance, and he was not threatened or coerced
into giving a statement.

After Snipes, a cdefendant, was interviewed, Seant Stark returnetd
the defendanand confronted him with contradictions in their stori€bereafter,
the defendant gave another typed statement, which he signed at 5:10 p.m.
Specifically, the defendant had not told the officers in his fiedemem about
being in possession of a .38 revolver and shooting the victim or about Jesus Lujan
being present at the time of the killing.

Sergeant James Terry Max of the Memphis Police Department testified
that e was asked to prepare the defendant to bepcated back to theil.
When he etered the interview room, the defendant asked what was going on, and
Sergeant Max responded that he was going to take the defendant back to the jail.
The defendant queried again as to what was going on, anelBeMx said to
him, “I can’t discuss with you what'’s going on, you don’t want to waive your
rights, | can’t talk about this caseAccording to Sergeant Max, the defendant
then stated that he wanted a cigarette aadted to talk.Sergeant Max left the
room and informed Sergeddanks, the caseoordinator, that the defendant
wanted to talk. Sergeant Max had no further interaction with the defendant.

The defendant testified that he was taken to the homicide departme
around 9:00 or 10:00 p.m. on August 2, 206t said thahe told the offiers
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that he was intoxicated on “[h]eroin, powder and some pills.” Due to his

condition, the defendant was taken to the jHi& claimed that he was “dope sick”

that evening and was not provided with medical attentiomewentually fell

asleep around 2:00 or 3:00 a.m. on August 3 and was awoken at 7:3Bn&m.
defendant recalled that Sergeants Stark and Davidson picked him up and took him
to the homicide office around 10:00 a.m.

The defendant denied thaetbfficersever offered himanything to eabr
drink. However, he said that the officers allowed him to use the restroom after he
told them that his stomach was hurting from having used her®grsaid that he
could tell he was suffering from heroin wilttawalsbut admitted that & did not
explainthat to the officers.

The defendant corroborated Sergeant Ssadstimony that Sergeant Stark
left the room after the defendant refused to waivdvhianda rights and
requested an attorney. However, the defendant denied that hedtdresereamed
and yelled for Sergeant Stark to return, claiming instead that the officees ca
back in after ten or fifteen minutes without his beckoniHg. recalled that, when
the officers returned, they asked him if he veanio make statementSimilarly
to Sergeat Stark, the defendant stated that he refused to waive his rights and
requested a cigarette, to speak with his father, and to speak with his attefihey, J
Rosenblum. Upon the defendantéfusal, the officereft the mom again.

Thedefendant recaltkthat, ten or fifteen minusdater, Sergeant Max
entered the room and told him that it was all right if he did not want to make a
statement because Snipes, higlefendant, had given them informatidrde
claimed tha Sergeant Max alstold him that he was going to get the death
perelty because there was someone who was going to testify againdti@isaid
that Sergeant Max told him, however, that he would receive a sentence of thirteen
to fifteen years if hgave astatement.Based o what Sergeant ki told him and
his fear of recwing the death penalty, the defendant decided to make a statement.

On cross-examination, the defendant admitted that neither Snipes nor
anyone else saw him take heroin or powasraine a the day of theffenses.
Howeve, he said that Snipes saw hiake Ecstasy, Xanax, Seroquel, and
marijuana. He acknowledged that nowhere in his statement did he say that he was
giving the statement in order to not face the death penaltyhatehd receive a
sentence fothirteen to fiteen years.

The trial court énied the defendant’s motion to suppress, finding that his
statements were not given in violation of his Fifth Amendment rights.



Trial
A. State s Proof

Charles Eddie Beegle, Illhé vicim’s son, was livingvith his fatherat
4370 Zelda Lane in Memphat the time of his fatherdeath. On August 1,
2008, Beegle left the house around 7:00 p.m. to spend the night with a friend.
Around 9:00 a.m. the next morning, a friend of hitéas called to tell him hat
he needed to come hom#/hen he arrived dhe house around 10:00 a.m., the
police were there and the house was surrounded with crime scen&ltaypty
after he arrived, he learned that his father had been shot andasdas de

After the policeéft the scene, Beeglinspected the inside of theusa
and noticed that it was in a much different condition than it had been when he left
the previous night. In the living room, the couch cushions had been turned up and
items hadeenknocked onto the flao In the victims bedroom, clothes had been
pulled out of the closet and the dresser drawers were open, appearing as though
they had been rummaged throudthe also noticed that the metal tins in which his
father kept his matijana vere not in their armal locations and had been opened.
Money was missinfyom the victims dresser, and one of his wallets was on the
floor. Further examination of the house revealed that the sliding glass door in the
back of the house appearedchtave sratches and pry arks as though somee
had tampered with it, and the BB gun that the victim kept next to the back door
was missing.The victins cell phone was also missing.

Darrell Sebring, a neighbor and friend of the vicBmvas visiting th
victim the evening of July 31, 2008, around 6:00 or 7:00 p.m., when three people
in a blue Ford Sport Track stopped by the victim’s house, and one of the young
men in it was identified to Sebring by the victim as James Snipaipes asked
the victim, ‘Do youhave some?’Sebing acknowledged thdhe victim was
known to sell drugs antthat the victim told him that Snipes had taken drugs from
him before.

Randy Broome, a neighbor of the victim, was outside the morning of
August 2, 2008, around 9:00 a.m., when he heard gunstraisg from the
direction of the victins house followed by man yelling for helpBonnie Hazel,
another neighbor of the victim, heard what appeared to be gunshots coming from
the direction of the victim’s house between 9:00 and 9:80stiime morningral
heard someone dng for help. Shortly after hearing theugshots, Hazel saw a
white male outside the victismihouse.Hazel also noticed a dark blue or black
truck parked in front of the victim’s house and then saw the traskeleBecause
the trucks windows were tinted, Hazel could not see who was insgle hen
saw another white male, wearing baggy pants and no shirt and carrying what
appeared to be a rifle behind his back, walk down the victim’s drive®hg.
next saw the trek return and pick up the young man. At that point, Hazel, her
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brother, and another neighbor went to the victim’s home to check on him. When
they arrived, they saw the victim lying fatmevn on the carport with a pool of
blood under his head andtriwreahing.

SergeanRoger Wheeler, a ame scene officer with the Memphis Police
Department, processed the scene at the vetiouse, which included taking
photographs and collecting evidend@mong the items of evidence collected at
the scene were thre2b. calber automéc shell casings and a cigarette butt.

Dr. Miguel Laboy, a forensic pathologist with the Shelby County Medical
Examinerts Office, conducted the autopsy on the victim and determined that he
suffered three gunshot wounds, one to the uppeion of the had, one to the
left shoulder, and one to the front left side of the chest. With regard to the head
wound, determined to be the lethal injury, Dr. Laboy hypothesized that the
slightly downward wound track was consistent with the lggingabovethe
victim’s head. Two bullets and one bullet fragment were recovered during the
autopsy. It was determined that the victim died from multiple gunshot wounds.

Officer Richard Morrow with the Memphis Police Department was on
patrol around 1:00 m. on August 2, 2008yhen he saw a dablue Ford
Explorer truck matching the description of the one seen at the scene of a homicide
earlier that day.As soon as he saw the truck, it made a quick right turn and
started acceleratingOfficers pursed the ehicle, tying to get it to stop, btit
would not comply. During the pursuit, Officer Morrow saw the defendant slide
open the back window of the truck and point a black automatic handgun out the
window in his direction. When the truck ran a lgtit, another cacamethrough
the intersetion and hit it, bringing the pursuit to an end. The driver of the truck,
James Snipes, fled the scene, but the defendant remained in the vehicle and was
taken into custody.

Officer Stacy Milligan, a crime soe officer with theMemphis Police
Department, was dispatched to the scene of the crash where he assisted in
processing the crashed Ford Explorer truck. Among the contents found in the
truck were $475 of cash under the driver’s side visor and marijuattnee on
console. Two wegonswere collected fsm the vehicle-a loaded .380 nine-
millimeter handgun found on the front driver’s side of the vehicle and a loaded
.25 caliber handgun found on the floorboard of the back of the vehicle on the
passengeés side.

Lieutenant Barry Hanks bthe Memphis Polic®epartment transported
buccal swabs taken from James Snipes and a .38 special Colt revolver recovered
from a location revealed by Jesus Lujan to the Tennessee Bureau of Itivestiga
(“TBI”) Crime Laboratory fortestng. Lieutenant knks also transportedree
.25 caliber shell casings and a cigarette butt found at the crime scene, a three
bullet pack retrieved from the medical examis@ffice, and the .25 caliber and
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.380 nine-millimeter handguns recovered from the wrecked trugutdnant
Hanks alsaoted that the victirs cell phone was located in the bed of the
wrecked truck.

Qadriyyah Debnam, a forensic scientist with the TBI Crime Lab at the
time of the offenses, tested the cigarette butt submittédeloyerant Hanks and
detemined that the DK on it was a match to James Snip&@nnald Carman,
another forensic scientist with the TBI Crime Lab, tested the weaponbréke t
.25 caliber shell casings, and the bullets and bullet fragment retrievethizom
medical examinéss dfice that were subitted by Lieutenant HanksAll of the
bullets and shell casings were fired from the submitted weapons. The bullet
fragment was consistent with being fired from the submitted .25 caliber weapon.

On August 3, @08, aound 10:30 a.mSergeant Max was as#t by
Sergeant Stark to get the defendant ready for transport back to the jaihé&om
interview room due to the defendant’s refusal on two occasions to waive his
Mirandarights. The defendant inquired as toawtvasgoing on, and Seegnt
Max informed him that he could not talk about the case. The defendant told
Sergeant Max that he wanted a cigarette and then would talk to the officers, which
Sergeant Max relayed to Sergeant Stark, the interviewing offg@engeat Max
denied teihg the defendant he&ould get the death penalty if he did not talk to the
officers or that he would get thirteen to fifteen years if he did talk to them.

Lieutenant Walter Davidson with the Memphis Police Department was
involvedin arresing the defendardfter the wreckrad placed him on a forty-
eighthour hold due to his intoxication. The next day, having no appearance of
intoxication and able to communicate clearly, the defendant was brought to the
homicide bureau for questioning\fter twice refusigto waive hisMiranda
rights, the defendant was being prepared for return to the jail when he decided to
talk to the officers. Upon being read his rights a third time, the defendant waived
them and ultimately gave two typewrittstatemats.

In his first statement, the efendant denied any responsibility for the
victim’s death but, instead, blamed the murder on his co-defendant, James Snipes.
Specifically, the defendant said that he and Snipes were driving around smoking
marijuana whernipes started tahg about “makilg money.” Snipes then
stopped at the victim’s house and said, “[L]et’s go in.” According to the
defendant, before Snipes made it in the house, the victim spotted him and started
chasing him.The defendant saithatSnpes and the vian “scuffled” and hen
he heard gunshotdde recalled that Snipes told him that he shot the victim
because the victim grabbed him and would not let him go. According to the
defendant, Snipes was armed with a .25 caliber automatic, but he was not armed.
When questioned about the subsequent police chase, the defendant admitted that
he was in the backseat of the truck and armed with a .25 caliber automatic but
claimed that it and the .380 belonged to Snipes.

8



After taking the defemlant’s frst statementfficers learned thalesus
Lujan was in the truck with Snipes and the defendant at the time of the murder
and that the defendant had been armed with a .38 revdiherofficers
confronted the defendant withe inconsistenciesdm thd in his first steement.
In his secad statement, the defendant admitted that his initial statement was not
completely accurateHe confirmed that Lujan was in the truck with him and
Snipes when they went to the victsrfiome and that he was arnveith a.38
special revtver provided to hinmby Lujan. The defendant also admitted that he
entered the victirs house with Snipes. According to the defendant, after they
entered the house,the victim s[aw] [Snipes] [and] chased himtsile. They
started [b] wrestle and [Snipgshot him to gehim off and while the victim was
on the ground, | shot him in the face.He gave the .38 special revolver back to
Lujan after the shooting.

B. Defendants Proof

The defendant testified ahthe night before thslooting, he and Snige
were partying atreother frients house. He had been “smoking weed, taking
expills, snorting heroin, snorting powder and popping Xanax pills.” Around 8:00
a.m. the next morning, the defendant, Snipes, and Jesus Lujan left@Faiu
Sport Track with Snipes driving to go buy more marijuana. Snipes drove them to
the victims house, although the defendant did not know who lived in the house or
who the victim was; he just thought they were going to buy maajua

Snipes parked theuck, and the defendant and Snipes got out and walked
toward the house. Snipes was armed with a .25 caliber automatic. The defendant
lagged behind, and his vision of Snipes was blocked by a fence. When he walked
around the fence ehsaw that Snigewas nd at the victims front door, so he
walked toward the back of the house. He was about to knock on the sliding glass
door when Snipes came running down the hallway yelling for him toThe.
defendant grabbed a BB gun that was sitting next tslitieg glass door ancn
toward the truck.When he was about five or ten feet from the truck, he “heard a
couple of gunshots and . heard a guy scream and.heard James Snipes yell
for [his] help.” He ran back to help his friend and saw Snipedhrandctim
“tusslingon the ground in front of the van.” Snipes was standing up and the
victim was on his knees with one arm wrapped around Snipes’s legs and holding a
pistol in his other hand. The two were fighting over the gun, but the gefend
did not krow at that timéo whom the gun belonged. He saw blood on Snipes’
stomach and shorts, so he screamed. The victim looked at him, and, thinking the
victim had shot Snipes, he shot the victim one time.

The defendant and Snipes ran to thektiardl drove Lujan back to thir
other friends house. He did not call the police because he was scared and
intoxicated. He also felt bad for shooting the victim after he learned that Snipes
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was not hurt. They continued to drive around “getting high” and then temke

by the scea & the victims house. Two police cars were in the area and, when
Snipes saw them, he made a sharp right turn and sped awayolice gave

chase, but the pursuit ended when their vehicle was hit by another car ata traffi
signal. Snipes got out of the truck and ranutlthe defendant remained because he
was intoxicated and felt that he had not done anything wrdhg.defendant

denied using a weapon at any time during the pursuit.

The defendant was arrested at the sceddaento the police sttion.
Because he as too intoxicated to give a statement that night, he was put on a
hold and taken to a cell. The next morning, he was taken to the homicide office
and eventually gave two statements, neither of which was grdin@lrae, due to
SergeanMax’s telling him that he would get the death penalBrior to giving
the statements, he had twice requested an atto@e\yross-examination, the
defendant admitted that “[t{jhesea chance” he yelled for the officers tturato
the interview rom after they leftle first time.

After the conclusion of the proof, the jury convicted the defendant of first
degree felony murder, the lessecluded offense of second-degree murder,
aggravated burglary, and employing a firearmrdythe commissiof a felony.

Smih, 2012WL 4372547, at *1-*7.

As for thehearing on Petitiones’post-conviction, again this Court will reference the
TCCA opinion on that appeto summarize thevidence presented at the poshviction
hearingand the decision ohe post-convictiontial court

Trial counsel, ar\ssistan Shelby County Public Defender for seven
years, testified that he was assigned the petit®oase in 2007 Counsel had
previously tried two first degree murder cases asétsl in the prosecution of at
least tliee others.Counsel recalled meetingith the petitioner and his family on
several occasions to discuss potential witnesses and possible defenses. Through
discovery, he received a statement from the petitisrerdefendant Jesus lan,
which reflectedhat Lujan was in the car whémey arived at the victins house,
but he remained in the car “with the radio blaring loudly” during the altercation
between the victim and the petitionddecause Lujars statement reflected that
he remained in the car dng the incidentcounsel decield not to send
investigators to get an additional statement from Lujan or to call him as a witness
at trial. When pressed on this point, counsel admitted that his primary defense at
trial was voluntary itoxication and thate knew Lujan coul testify tothe
petitioner’s level of intoxication because Lujan had been with the petitioner
during the hours preceding the altercation with the victim. Counsel believed that
he had sufficient edence of the petitiones’intoxicationbased on the petitionar’
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testimony ofhis extensive drug use prior to the altercation and the testimony
elicited on crosexamination from the arresting officer that, at the time of the
arrest, the petitioner was too intoxicated tcegastatement.

Trial counsel was alsmware that three women were in the vehicle with
the petitioner when he was arrested and had received their statements in
discovery. Counsel made “a strategic choice” not to get follgpvstatemets or
to call the wonenas witnesses #tial. Counsel met with the pigoner's sister,
Madison Molina, on multiple occasions prior to trial, but did not recall whether
she encouraged him to call Lujan as a withess. Counsel additionally made “a
strategt choice” not to gie amore detailed opening statemehte testified that
heconsidered giving a more detailed opening staterhemtletermined that it
was in the clieris best interest to hear the Statproof first.

Madison Molina, the petitionersister, testifiediatshe saw the péibner
in the late aftenoon ofthe dayprior to the shooting. When she saw the petitioner,
“He was out of his mind. He was so intoxicatedifter the petition€is arrest,
Molina visited Lujan in jail and learned that the petitionad tontinued to take
drugs through the night and into the following morning prior to the shooting.
Lujan also told her that the petitioner never planned to rob anyone and that they
just went to the victins house to buy more marijuana. Molina relayed thi
information to trial counsel and told him thatlhehe ad Lujan would be willing
to testify at trial. However, trial counsel told her that, “he just couldrse
[Lujan] in the case.”

At the conclusion of the hearing, the postwiction court took thenatter
under advisement and subsequently issueditten order denying relief on
January 15, 2015. In the order, the court found that the petitioner failed to
establish that trial counsel was deficient for failing to call Lujaa a#ness at
trial beause the petitioner failed to present testimiwasn Lujan at the post
conviction hearing as required Bjack v. State794 S.W.2d 752, 757 (Tenn.
Crim. App. 1990). The post-conviction av@also determined that trial counsel
made a strategic decisioat to call the petitionés sister and that it vgan the
petitionets best interestRegarding the three witnesses that were with the
petitioner when he was arrested, the post-convictiorn determined that trial
counsel was notdlficient for failingto interview them bBcause he already had a
copy oftheir statements to police and their testimony was not relevant to trial
counsels theory of the casdrinally, the post-conviction court deteined that
trial counsel gave an adequate opening statetharell “well within the
accepted standards for those practicing within the profession.”

Smth, 2016WL 3345247 at *3—*4.
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Now the Court will turn to théederalissuesand startvith thelegal standards thapply
here.

LEGAL STAND ARDS

Federal cous have authority to issue habeas corpus relief for persons in state custody
under 28 U.S.C. § 2254, as amended by the Antiterrorism and Effeetata Benalty Act of
1996 ("AEDPA"). A federal court may grant habeas relief to a stasemper “only on the
ground that hés in custody in violation of the Constitution or laws or treaties of the United
States’. 28 U.S.C. § 2254(a).
l. Exhaustion andProcedural Default

A federal courmay not grant a writ of habeas corpus on behalf of a state prisoner unless,
with certain exceptions, the prisoner has exhausted available state remedesehtingo the
state courts the same claihe prisoner bringin a federal habeas cour28 U.S.C. § 2254(b)—
(c); see alscCullen v. Pinholster563 U.S. 170, 181 (2011). Indeduk petitioner mustfairly
preserit? each claim to all levels of state court reviey,tothe states highest court on
discretonary reviewBaldwin v. Reesé&41 U.S. 27, 29 (2004), unlebe stag ha explicitly
disavowedstate supreme court review as an available state rei@&slyilivan v. Boerckel526
U.S. 838, 847-48 (1999Following this directiveTennesseeliminaked the need to seek
review in theTennessee Supreme Courtteet the requiremendf exhausng all available state
remedies.Tenn Sup. Ct. R. 3%eealso, Adams v. Holland330 F.3d 398, 402 (6th Cir. 2003);

Smith v. Morgan371 F. App’x 575, 579 (6th Cir. 2010).

2 For a claim to be exhausted, “[i#t not enoughhatall the facts necessary to suppthe federal
claim were before the stateurts or that a somewhat similar stdéev claim was mde.”
Anderson v. Hdrless 459 U.S. 4, 61982) (per curiam) (internal citation omitted). Nor is it
enaigh b make a generappeal to a broad constitutial guaranteeGray v. Netherland518
U.S.152, 163 (1996).
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The procedral defailt doctrineis ancillary to the ghaustion reguement. See Edwards
v. Carpenter529 U.S. 446, 452-53 (2000) (noting the interplay between the exhaustion rule and
the procedural default doctrine). If the state court decides a claim on anriddepand
adequate state ground, like a procedural rudgipiting the state court fromhecidingthe merits
of the constitutional clainthe procedural default doctrine ordiitya bars a petitioner from
seeking federal habeas revieithat claim Wainwright v. Sys 433 U.S. 72, 81-82 (1977);
see Walkev. Martin, 562 U.S. 307, 315 (2011) (“A federal habeas court will not review a claim
rejected by a state court if the deaorsof the state court rests on a state law ground that is
independent of the federal question and adequate to support the judgimésrtiial quotation
marks and citation omitt¢d In generala federal court “may only treat a state court order as
enforcngthe procedural default rule when it unambiguously relied on that rRledples v.

Lafler, 734 F.3d 503, 512 (6th Cir. 2013).

If a petitionelis barred from assertingaaim under theprocedurablefaultdoctrine, the
petitionermust show cause to excuse his failure to present the claim and actual prejudice
stemming from the constitutional violation or that a failure to review the clouid leadto a
fundamental miscarriage of justic8chlup v. Delp513 U.S. 298, 320-21 (199%)plemarnv.
Thompson501 U.S. 722, 750 (1991) he latter showing requires a petitioner to establish that a

constitutional eror has probablgausedheconviction of a person who is innocent of the crime.

3 The statdaw ground may be a substiae rule dispositie of the case, a pocedural barrier
to adjudication of the claim on the meritd/alke, 562U.S.at315. A state rule is an
“adequatéprocedurabround if it is firmly establishd and regularly followed.ld. at 316
(quotingBead v. Kindler, 558 U.S. at 60-61 (290). “A discretionary state procedural rule . . .
can serve as an adede groundo ba federal habeas review . . . eviéthe appopriate exercise
of discreton maypermit consideration of a federal claim in somgesabut not others.Id.
(quotingKindler, 558 U.S. at 53 (internal quotation markandcitations omitted)
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Schlup 513 U.S. at 321see also House v. Be847 U.S. 518, 536-532006) (restating the
ways to overcome procedural default and further explaii@@ctial innocence exception).
Il. Merits Review

UnderSection 2254(d) where astate couraddressed elaim on the meritsa federal
court should gnat ahabeas petitioonly if the state courtesolution of the claim:

(1) resulted in a decision thataw contary to, or involved an unreasoneabl

applicationof, clearly established Federal law, as determined by the Supreme

Court of the United States; or

(2) resulted in alecision that was based on an unreasonable determination of
the factan light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d)(1)—(2). Petitioner carries the burden of prai®rdifficult to meet” and
“highly deferential [AEDPA] standard,” which “demands th&dtecourt decisias be given the
benefit d the doubt.” Cullen, 563 U.S. at 18{quoting Harrington v.Richter, 562 U.S. 86, 102
(2011), andNoodford v. Visciotti537 U.S. 19, 24 (2002) (per curigm)

Reviewunder § 2254(d)(1) is limited to the recorddre the state court thadjudicated
theclaim on the meritsCullen, 563 U.S. at 182. Atde cout’'s decisio is “contrary to federal
law whenit “arrives at a conclusion opposite to that reached” by the Supreme Court on a
guestion of law ordecides a case differently tHahe Supreme Catihas‘on a set of
materially indistingushable facts Williams v. Tayloy529U.S. 362, 412-13 (2000). #ate
courtmakes arfunreasonable applicatiorf federal law wheiit “identifies the correct
governing legal principle from” the Supreme Coudéisions “but unreasonably applies that
principle tothe facts of the prisones ase’ Id. at 412—-13. The state court’s application of
clearly established federal law mustrhere than just miskenr—it must be*objectively

unreasonablefor the writ to issue ld. at 409. The federal court may not isswerit just
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because¢he habeas coyrtin its independent judgmentgdetermines that thestate court decision
applied clearly established federal law erroneously or incorred®egriico v. Left559 U.S. 766,
773 (2010) (citingwilliams, 529 U.S. at 411).

There isminimal casdaw addressig whether under 8§ 2254(d)(2p state court based its
decision on “an unreasonable determination ofdbes” In Wood v. Allen558 U.S. 290, 301
(2010), the Supreme Court notibait a stateourt’'sfactual deternmation is not “unreasonable”
just becausthe federal habeas court would have reached a different concfubidRice v.
Collins, 546 U.S. 333 (2006), the Court explained tiideasonable minds reviewing the record
might disagreeabout the factual fiding in question, “but ondbeas review that does not suffice
to supersede the trial colgrt . . determination.’Rice 546 U.S. at 341-42.

The Sixth Circuitdescribed th& 2254(d)(2) standard adémanding but not insatiable
andeven emphasizithat under 8§ 2254(e)(1), &federal court presumes that the state tourt
factual determinatiors correctabsent clear and convincing evidence to the contrayers v.
Hudson 623 F.3d 301, 308 (6th Cir. 2010). In the end, a federal court will not overstate
court agudication on factual grounds unless objectively unreasonablfiventhe evidence
presentediuringthe state court proceedintd.; see also Hudson v. Lafle421 F. App’x 619,

624 (6th Cir. 2011).

41n Wood the Supreme Court granted ceridto resolve vaether, to satisfg 2254(dj2), “a
petitioner must establish only that the stabert factual determiation on which the&ecsion

was based wdsinreasonablepr whethel8 2254(e)(1)addtionally requires apetitioner to rebut
a presumption that the @éemination was coect withclearand convincing evidence.Wood

558 U.S. at 299. The Court foundirinecessary to reachathissue, and left it open “for another
day”. Id. at 300-01, 30&iting Rice v.Collins, 546 U.S. 333, 339 (2006), in which the Court
recognizedhat it is unsétled whether there are some factual disputes iolwgh2254(e)(1)s
inaplicablg.
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Il . Ineffective Assistanceof Counsd

In Stricklandv. Washingtonthe Supreme Court established the standard by which courts
analyze alaim that ineffective assistance of counsel has deprived a defend@a&ofth
Amendment right to counseEeed466 U.S. 668, 687 (1984) o succeedmmthis claim, a
petitionermust provdwo elements: 1that counsel's péormane was deficient, and 2) “that the
deficient performance prejudiced the defendd.” “The benchmark for judging any claim of
ineffectivenessnust be whether counsel’s conduct so undermined the proper functioniveg of t
adversarial process thaetkrial cannot be relied on as having produced a just resiai.t 686.

To establish deficient performance, a person challenging a conviotiost Shav that
counsels represeittion fell below an object& standard of reasonableneskl” at 688. A court
considering a claim of ineffectivassistance must apply a “strong presumption” that cognsel’
representation was within the “wide range of reas@phifessionahssistance.’ld. at 689.

The challenges burden is to show “thatounsel made arrsso serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendritkrait'687.

To show prejudicea petitionermust establisha reasnable probability that, but for
counsel’s unprofessional errotke resit of the proceeding would havedredifferent. Id. at
694> “A reasonable probability is a probability sufficient to undermine confidenttee
outcome.ld. at 694. It is not enough ‘to show thiaé errors had some conceivable effect on the
outcome of the proceeding.Srickland,] at 693. Counsed’ errors must bso serious as to
deprive the defendant of a fair trial, a trial whose result is reliakde.at 687.” Harrington

562 U.S. at 104citing Strickland; see also Wong v. Belmont&8§8 U.S. 15, 27 (2009) (per

5 If areviewing court finds a lack of prejudice, it need not deteemiheher, in fict, ®unsels
performance was deficienStricklard, 466 U.S. at 697.
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curiam) (But Stricklanddoes not require the State to ‘rule’dw more favorable outcome to
prevail. “RatherStricklandplaces the burden on the dedent, not the State, to show a
‘reasonable probabilityhat the result would have beeifferent”).

Even more, federal casireviewingan ineffectiveassistance clairmccord a stateourt
decisionhigher deferencander 28 U.S.C. § 2254(d). The Supreme Court made this point
emphatically

Establishing that a state caarapplication ofStricklandwas unreasonable under

§ 2254(d) isall the more diffiallt. The stadards created b$tricklandand$§

2254(d) are bothHighly deferential, id., at 689;Lindh v. Murphy 521 U.S. 320,

333, n.7 (1997), and when the two apply in tandem, review is “doubly” so,

Knowles[v. Mirzayancg 556 U.S., 8123, 129 S. Ct. at 1420 [(2009)]. The

Stricklandstandard is a general one, so the range of reasonable applications

substantial. 556 U.S., at 123, 129 S. Ct. at 14£2leral habeas courts must

guard against the danger of equating unreasenabsunderStrickland with

unreasnableness under § 2254(d). When § 2254(d) applies, the question is not

whether counsel’actions were reasobke. The question is whether there is any
reasonable argument that counsel satishigatklands defeential standard.
Harrington, 562 U.S. at 105.

“There is no constitutional right to an attornaystatepost-conviction proceedings.
Congqently, a titioner cannot claim constitutionally ineffective assistance of counsel in such
proceedings.”Coleman, 501 U.S. at 752 (internal citations omitted). Attorney error cannot
constitute “cause” for arpceduradefault “because the athey isthe petitioner's agent when
acting, or failing to act, in furtherance of the litigation, and the petitioner reastthe risk of
attorney error.”ld. at 753 (internal quotation marks omitte®yhenthe State as no
constitutional obligation t@nsure thah prisoneis representetty competent counsel, the
petitioner bears the risk of attorney errtd. at 754.

In 2012, the Supreme Court ddedMartinezv. Ryan 566 U.S. 1 (2012) which

recognizeda narronexceptia to the rule irColeman“[w]here, under stee law, clains of
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ineffective assistance of trial counsel must be raised in an-reti@dw collateraproceeding . . .
" Martinez 566 U.Sat17. In thoseases, “a procedural default will not bar a federal habeas
court from hearing subtantial daim of ineffective assistancppf counse] at trial if, in the
initial-review collateral proceeding, tleewas no counsel or counsel in that proceeding was
ineffective.” Id. What is more, the Supreme Court engibed that “[t]he rule ofColeman
governsm al but thelimited circumstances recognized here. It does not extend to attorney
errors in any proceedingeyond the first occasion the State allows a prisoner to raise a claim of
ineffective assistanced #rial, even though thanitial-review ®llateral proceeding may be
deficient for other reasonsld. The requirements thatpetitioner mussatisly to excuse a
procedural default unddartinezare

(1) the claim of “ineffective assistance of trial counse#is a Substantili claim;

(2) the“causé condsted of there being “no counsel” or only “ineffective”

counsel during the state collateral review proceedB)gthe state collateral

review proceeding was the “initial” review proceeding in respect to the

“ineffective-assisanceof-trial-counse claim”; and (4) state lawequiresthat an

“ineffective assistance of trial counsel [claim] . . . be raised imi&alireview

collateral proceeding.”

Trevino v. Thaler569 U.S. 413, 423 (2013) (emphasis aleratiors in orignal).

In Martinez the Supreme Court consigéran Arizona law thadlid not permit petitioners
to raise ineffective assistance claims on direct appdattinez 566 U.S. at 4Later inTreving
569 US. at429, the SupremCourt extendd its lolding in Martinezto stats with a “procedural
framework, by reason of its design and operation, makes it highly unlikely in altgpge that a
defendant will have a meaningful opportunity to raise a claim of ineffectivdasse otrial
counsel on direct appeal . . . Trevino modifiedthe fourthMartinezrequirement for

overcoming a procedural defaulfhe holdings irMartinezandTrevinoapply b Tennessee

prisoners.Sutton v. Carpentei745 F.3d 787, 790 (6th Cir. 2014).
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Now the Court willturn to the andysis of Pditioner s claimshere.
1. Petitioner’s Federal Habeas Claims

In thesecond amende®l 2254 petitionSmithraises thseissues:

1. Trial counselperformed deficiently bfailing to:

@) call his sister, Madison Molinas a witnesstarial
(SecondAm. Pet., ECF No. 1at Pagel232);

(b) call codefendant Jesus Lujan as a witness at (idg|

(© interview the three womenho werewith Petitioner when
he was arreste(id.);

(d)  givea more detailed opening statemedt)(
2. Post-conviction coues performel deficiently by failing toraisethe

following claims of ineffective assistance of trial counsBilial counseb
failure ta

@) suppress Petitionsrstaéments to policey obtainirg a
videotape of his iterviews(id. at Pagel255);

(b) present expert and eyewitnesditasnyto supporthe
defense thary of voluntary intoxication, lack ohtent,and
that Petitioner did not point a pistol at officic. at 23B);

(© chdlenge the indictmeras defectiveid. at PagelD 59—
60);

(d)  challenge thenhanced punishmerdgyht by the State
(id.);

(e) raise acollateral estoppadlaim (id. at PagelD 262—66)

3. The trial court erred by denying Petitiolsemotion to suppres(d. at
PagelD239-40);

4, The evidence wainsufficient b corvict Petifoner of firstdegredelony
murder {d. at Pagell241-43);and

® The Court las reorganized and renumbered the issues for ease of analysis.
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5. The trial judge’s instruction atefense of othenwas erroneousd. at
PagelD 244-45).

Petitioner raisedissues 1(a)-(d) andthe substance ofssue2(c) to the TCCA in the =
convictionappeal. R., Brief (“Br.”) of Appellant, ECF No. 14-28t PagelDL585) And he
presentedssies 3-5 to the TCCA on dire@ppeal (R., Br. of the Appellant, ECF No. 14-a4
PagelD136Q) Petitioner Smith concedes thet never preseed Issue2(a)-(b) and 2(d)¢e)
for reviewby the TCCA
IV.  Analysis of Petitioner’'s Claims

A. I ssues ol neffective Assistance of Trial Counsel

1. Issuesl(a){c). Did trial counsel perform deficiently by
failing to call Madison Molina, Jesus Lujan, andthe
three womenwho were present at his arresaswitnesses
at trial ?

Smith contends thatial counseéls failure to call potential withnessedMadison Molina,
Jesus Lujan, anithe three womewho were inthe carwhen the polie caughtbim—was
deficient reoresentation. He says the uncalled witnesses tavietestified about his
intoxication before, during, and after the crim&e¢orn Am. Pet., ECF No. 18t PagelD 23—
36.) Smithalleges that the three womeould have testified #t he did not pmt agun at
officers during the car chaseld.(at233.) In contrast Responderdrguesersuasivelyhat the
decision of the TCCAaddressingPetitionets claimsdoes not contradict or unreasonably apply
Stricklandand is not based on anraasonable dermination of the facts. (Answer, ECF No. 15
at PagelDL735-37.)

The TCCA identified the proper standard #oralyzing the claim of ineffective assistance

of counselStrickland 466 U.S. at 687Smith 2016WL 3345247 at *4—*5. After reviewing
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theevidence presented at the poshviction hearing and the post-conviction court’s
determination, the TCCA opined:

The petitioner argues that trial counsel was ineffective for failing to call
Madison Molina and Jesus Lujan as witnesgdsal andfor failing to investigate
three women that were with the petitioner when he was arreBtexdState argues
that the pationer cannot establish deficient performance or prejudice regarding
Lujan or any of te women that were with the p&iter pror to his arrest because
they did not testify at the post-conviction hearifegarding Molina, the State
claims thathe decsion not to call her as a witness was a reasonable strategic
decision by trial counsel.

The post-conviction court concluded, andageee, that amsel was not
ineffective for failing to call Molina at trialTrial counséls trial strategy wathat
the Stag¢ could not prove the element of intent because the petitioner was too
intoxicated athe time of the crimeln support othis theory, he presnted
testimony from the petitioner and one of the arresting officers that thepeti
was toointoxicated atthe time of his arrest to give a statemehtial counsel
decided not to call Matia because he believed the tasty from thepetitioner
andthe arresting officer was sufficient to warrant a jury instruction on
intoxication. The post-conviction ad crelited the testimony of counsel and
determined that trial counsgbecision wastsategic and did not amount to
ddficient perfamance. The evidence does not preponderate against the finding of
the post-conviction court. Accordingly, the petitioner is mtitked to relief on
this issue.

The petitioner has also failed to estabtisat trial counsel rendered
ineffectiveassisance by failig to call Lujan or the three women that were with
the petitioner when he was arrested becauspdtigonerdid notcall them as
witnesses at the pesbnviction hearing.See Black794 S.W.2d at 757 (“When a
petitioner contenglthattrial counsel failedo . . . present witnesses in support of
his defense, these withesses should be presented pstitenerat the
evidentiary hearing . . this is the only way the petitioner can establish.tha
the failure to have a knvn witness pesent or calthe witness to the stand
resulted in the denial of critical evidence which inured to the prejudice of the
petitioner.”). Citing Tavarus U. Williams v. Staté&lo. 02C01-97115R-00423,
1998 WL 742348 (Ten@rim.App., at JacksorQct. 23, 2009), the petiticar
argues that the rule Blackis inapplicable because his sister testified at the post
conviction heang regarding the &istance of what Lujan would have testified to
at trial.

In TavarusWilliams this court determinedhat trial counsels negligene
prevented the petitioner from calling the missing witness at thecpasiction
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hearing andherefore eversed the postonviction courts denial of relief.The
court reasoned:

We recognie that this witnesgproposed tesmony should
have been prodwed at the postonviction hearing under the
general rule announced Biack v. State However,we thinkit is
fundamentally unfair to hold this failure of proof against
[Williams] and, therefee, find theBlackrule inappli@ble unde
thefacts of this ase .. .

The best evidence that [Williams] had of the crucial
testimony was [the investigajpand he did produce that mrfoat
the hearing.Accordingly, because [Williams] produced
indepemlent proof of vital testimony #t wouldhave been
available athe hearing but for his trial lawysrineffectiveness (in
never discovering the witness, mailing him and losing all recd
of him), we hold that [Williams] has established both prongbef
Stricklandtest.

Id. at *6-7 (intemal citations, footnotes, and quotations omitted).

Tavarus Williamgs distinguishable from the case at bairst, the
petiioner does not allege or present proof that he was unable to produce the
prospective witesses at the pespnviction hearing based dmal counsebk
negligence.The petitioner offered no explanation for his failure to produce these
witnesses tethe heaing. Moreover, in conaist toTavarus Williamstrial counsel
knew of these potential withesses through the course of hisigatast, had
receivedtheir statements during discovery, and made a strategic choice not to use
them at trial. Accordingly, the circumstances of thisse do not implicate the
concerns of fundamental fairness espousddirarus Williams The petioneris
not entitled to relief on this issue.

Smih v. State2016WL 3345247, at *5—*6.

Petitioner SmitHails to explan how the decision of the TCCdiffered fromStrickland
Instead he repeats the same argument he made t0@BA during the post-convion appeal.
(SecondAm. Pet., ECF No. 1@t PaelD 232-36; R., Br. of Appellant, ECF No. 14-a8
PagelD1592-1607.)Petitioner has not satisfil his burden of showing that the decision was
objectively uneasonable. He failto show'a reasonble probability that, but for counsel’s

unprofessional errs, the reslt of the proceeding would have been differergtrickland 466
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U.S. at 694.Petitioner also fails tprovide argument or evidence that overcothes
presumption of correctnesgsiventhe sta¢ wurt’s factual degrmination. A site court’s factual
findings are entitled to a presumption of correctradss®eniclear and convincing evidence to the
contrary. 28 U.S.C. 88 2254(d)(2),5%4e)(1). That presumption stands ber

Based on this Cotis review of the trascript of Petitioner’s post-conviction hearing, (R.,
Post-Conviction Hearing (“Hr’'g.”) Transcript (“Tr.”), ECF No. 14-20) and tifa@script of
Petitioner’s trial (R., Trial Tr., ECF No 14-5, 14-6, 14-7, 14)8this Court holdgshe TCCA’'s
factual deternmation was not an unreasabrieone. The Court will take each proposed witness
in turn.

First, Petitionets sister Madison Molinatestified at the postonviction hearing that she
had seerfretitioner in the afternootineday before he committed therime. (Post-Conviction
Hr'g. Tr, ECF No. 14-20 at PagelD 156(Hertestimony wa®f little use. Molina alsotestified
thatshe spoke with Lujaafter his arrest and that hgreedto helpwith Smith’s trial. (Id. at
PagelD1559.) Petitioner argues #t Lujanwas willing to testify if called anthat hewould
havegivenfavorabletestimonyfor the defense(Second Am. Pet., ECF No. 20PaelD 233.)
Yet Lujan, himself,did not testify at the post-conviction g andPetitioneé gaveno
explanatiorfor his absence

Sewmnd, as for Lujars testimony. Trial counsel testifidioiat Lujanwas a codefendant
and“[Lujan] had given a statementthat | was provided. And in the statement [Lujan] told the
police that all he knew was that he was in thewgdr the ralio blaring loudly. And thas all
[Lujan] knew of the entire sitti@n.” (R., Post-Conviction Tr., ECF Na4-20 at PagelD1532)
Besidesthe main point Petitioner wanted to glean from Lugae'stimony was that Petitier

was intoxicatedluringthe criminal acts, but trial counsel pointed out that both Petitioner and a

23



police officer testifiedat trialthat Petitionekvas intoxicatedso counsel chose not investigate
Lujanfurther. (d. at PagelD 1532-34.)

Third, trial counselestified thahe had statermésfrom the three women in the car when
officers arreste@mith anddecidednot tocall themas witnesses becausis plan at trial was to
aim the esponsibility for the crimes on aefendanSnipgesand focus his proof oRetitionets
intoxication. (d. atPagelD1536-38.)

Molina’s testimonywould not havesubstantiallyaidedthejury’s determination of
Smith's level ofintoxication on the dayfdhe crine because she saw him the day befdrke
Court is left b guess what specific testbnyLujan and theéhree woma might have offered.
Conclusory allegations abotlte testimony of uncalled wiesses areot enough to show
prejudice. See United States v. Varg&20 F. 2d 167, 169-70 (2d Cir. 19985ams v. Jago
703 F.2d 978, 981 (6th Cir. 1983peitioner’s conjecture about Lujamtestimony and the
unnamed female passengersndb rebutirial counsels drategic decision to not call them as
witnesses.Deference to the setourt decision on this issue is approprider theseeasons,
this CourtDENIES Petitionets Issus 1(a)-(c) because they lack merit.

2. Issuel(d). Was tial counsels performancedeficient beause he
failed to give a more detaileadbpeningstatemen®

Smith cantends thatrial counsel shoulddve givera more detailed opening statement
(Second Am. Pet., ECF No. A0 PagelD 268-41.) Respondent replidsatPetitioner argued
this same point to theCCA, andthe TCCAsdecision on that issus not contray to or an
unreasonable agpéation ofStricklard and that decisiors not based on an unreasble
detemination of the fats. (Answer, ECF No. 18t PagelDL738.) Respondent’s position is

again persuasive.
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The TCCAanalyzdthe clam of ineffective assistanad counselunderStrickland 466
U.S.at 687, eviewedthe evidenceand the post-conviction court’s determinatiangdopined:

Next, the pgtioner claims that trial counsel was ineffective for failing to
give a more detailed eping statementSpecifically, he cotends that trial
counsel shoulthave made more of an effort to “advance the defense theory of the
case.” The State responds thtae post-conviction court properly determined that
trial counsels opening statement waset deficient. We agree with the State.

The right to effectivessisance of counsel extends to opening and closing
arguments.Yarborough v. Gentry640 U.S. 1, 5-7 (2003RBell v. Cone535 U.S.
685, 701-02 (2002). However, counsel has wide latitude in deciding how to best
represent a client, and deference tonsel’s factical decisions in the opening
statement or closing argument is particularly importét@vin Lewis v State No.
E2014-02070SCA-R3-PC, 2015 WL 5175664, at *5 (Te@rim.App. Sept. 3,
2015),perm. app. denieflenn. Dec. 11, 2015) (citinforrez Talky v. StateNo.
W2009-02036ECA-R3-PC, 2011 WL 1770485, at *4 (Ted@rim.App. May 9,
2011),perm. app. denie@lenn. Sept. 21, 2011)).

We agre with the post-conviction coust'determination that trial counsel
was not ineffective for not making a more detailed opening staterdmte trial
counsel gave a relatively brief opening statememtgehtifia at the post-
conviction hearing that the decision to do so was a strategicCumeng his
opening statement, trial ansel instructed the jury ththe burden of producing
proof of guilt beyond a reasonable doubt was on the State and askawdtHi¢o
keep an open mind throughout the proceedings. As we have previously noted,
this court will not second guess strateggeisions of trial counsehcluding
decisions regarding the length or content of the opening state®eatlames
Richard Bishop v.t8te No. E2000—-01728=CA-R3-PC, 2001 WL 798065t
*9 (TennCrim.App. July 13, 2001) (citingaron Jermaine Walker vi&e, No.
03C01-9802€ER-00(16, 1999 WL 39511 (Ten@rim.App., at Knoxville, Jan.
28, 1999)perm. app. denief(lTenn. July 12, 1999)) (noting that even the
complete waiver of an opemgrstatement “has been held to be a valid strategy
decision, whether or mnalltimately successfwr even wise when viewed in
hindsight”). The petitioner is not entitled to relief on this issue.

Smih v. State2016WL 3345247 at *6.
HerePetitionemrepeats the sansgumenhe made to the TCCH his post-conviction
appeal. (Second Am. Pet., EQRo. 10at P@yelD 236-38; R., Br. of Appellant, ECF No. 14-23

at PagelDL608-10.) te failed in state coudnd he fails herto show ‘a reasondb probability
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that, but for counsel’s unprofessional errors, the result girtbeeedng would have been

differernt.” Strickland 466 U.S. at 694 Petitioner has not satisfi his burden of showing that
thedecision was objectively unreasorabPetitoner alsdails to assert aargument or evidence
thatovercomeghe presumption aforrectnesshis Courtgivesto the state court’s factual
determination. A site court’s factual findingare entitled to a presumption of correctness absent
clear ad convincing evidence to the contrary. 28 U.S.C. 88 2254(d)(2%(8%1).

Although trialcounsel could have chento describe explicitlysmiths theory of the case
in the opening statement, courts do not consider his decision not tacdostibutionally
deficient becausanattorney’s choice not to make an opening statement at all “isailglia
mere matter offrial tactics and . . will not constitute . . a claim of ineffective assistance of
counsel.” Millender v. Adams376 F.3d 520, 525 (6th Cir. 2004) (alteration in original) (quoting
Millender v. Adams187 F. Supp. 2d 852, 870 (E.D. Mich. 2002)

Basedon this Court’s review of the transcript of Petitioner’s post-conviction hegiig
Post-ConvictiorHr'g. Tr., ECF No. 14-2Pand the transcript of Petitioner’s tri&.( Trial Tr.,
ECF Nes. 14-5, 14-6, 14-7, 14y8his Court finds thathe TCCA’s determinabn was a
reasonable application &trickland

For thesereasos, this Court DENIE®etitioners Issuel(d).

3. Issue2(a). Did trial counsel perform deficiently by failing to obtain
and use avideotape ofPetitioner’s statementdor use in the notion to
suppres®

Smith contends thatial counsel couldhave“obtained the videafpeof his interviews]
to rebut the State position of how thevents suposedly took place.” (Second Am. Pet., ECF
No. 10atPagelD 255.)Respondent countetbat becauséetitioner did not raise this issue in

state courthe is barred from raising it now under the procedural default doctmesweér,ECF
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No. 15 at PagelD 1751-52.) Petitioner contends that this court sixaulseethe pycedural
default d this claim because dheffective assistance pbst-conviction counsel. (Second Am.
Pet., ECF No. 10 at PagelD 256.)

Ineffective assistance of state postviction counsel can establish cause to excuse a
Tennessee prisoner’s proceadefault of a substantiééderal habeas claithat his trial
cownsel was constitutionally ineffective&sutton 745 F.3d at 787. d'qualify as “substantial”
underMartinez a claim must have “some merit” based on the controlling standard faeatiedf
assistance of counséllartinez 566 U.S.at 14.

Petitionefs contention is not persuasifiere because he hasroduced no videotapeon
ary exhibit showingthat avideotape of his interviewsxistsnow or ever existed. To this point,
Lieutenant Walter Davgbn testified at trial that the large interview rommereofficers
interviewed Petitionerdid not have audio or videecordingequipnent (R.,Trial Tr., ECF No
17-7 at PagelD 1050.) Instead, they had only a video monitaeinenantDavidsons office
for officers toview the detaine& the interview room when the interviewiofficersstepped
out. (d.) Because&mith provides naffidavits orotherevidencen support of his position, he
hasnot showrthat the trial courtvould have chaged it ruling on themotion to supressor that
this claim has any meritPetitionets geculdion and conclusory statements act evidence
and they are not enough to estabirstffective assistanoaf counsel undeartinez Petitioner
therefore hashotestablished a basis éxcuse therocedural default of this issués a result,

this Court DENIES Petition&s Issue2(a)
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4, Issue2(b). Did trial counsel perform deficiently by
failing to present expert testimony to support the
defensetheory of involuntary intoxication? ’

Petitiona nextcontends thatial counsel should have introducexlpert testimony to
proveto the jury that Petition&r intoxication prevented himffom forming the cipade mental
statefor thecharged offase.” (Second Am. Pet., ECF No. df0Pagell258) Respondent
answerghatbecause Petiioner failed to present thissige to the trial courhe is barredrom
raisng this issue here under theocedural defaulloctrine. (Answer=CFNo. 15 at PagelD
1751-52.)Petitiorer argueshatthis Court should excuse his default of ttlsm because othe
ineffective assistamcof post-conviction counsel. (Second Am. Pet., ECF No. 10 at PagelD
256.)

Petitioner agaispeculates thaxpet testimonywould have been valuable proof of his
inability to form the requsite intentfor his crime but hefails to sipport his speculation with
evidence such as an expert affidavithe Court must theguessvhat specific testimony an

expert might veoffered. Rtitioner aks this Court to second guesiglitcoursels strategic

deckion tocall Petitioner and a police officé testify aboutis intoxicaion with no more than

! Pettioner included factual allegations abaounsels failure to call witnessdsujan, Molina,
and the threenidentified womerto estalikh his level of itoxication (Second Am. Pet., &
No. 10 at PagelD 257.)This Court addressed tlaspect of tls issueproperly exhausted imé
post-conviction proceedingupraat pp. 20-25.If Smith contends that post-conviction counsel
provided ineffective assistaaby failing to prodice theewitnessegluring post-conviction
proceedingshy statute, tk ineffecive assistance of post-conviction counsel does not constitute
grounds for habeas relief. BBSC. 8§ 2254(i). Even if thatere not the case, the Supeem
Court has long held that “[t] here is no right to counsel in state post-conviction prosgexhd
therefore no right to effective postconviction counggbleman 501 U.S. at 752 (citations
omitted). Martinez and Trevindalid not abrogate that rule.aker, the Supreme Qu
recognized that the ineffective assistance of-poatiction cousel may, mn few circumstances,
provide “cause” for the procedural default of a claim of ineffedisistance of triacounsel.
Martinez 566 U.S. at 8—16Smith s claim of neffective assistance of pestnviction counsel
does not provide a gnizable gound for habeas relief andENIED .
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speculatiorthathis trial counsel should have retairedexper. These caclusory and
speculativaallegationsabout the testimony of ualted withesses-expert withesses-cannot
establishprejudice. Petitionerhasnot establishe@ substantial claim of ineffective assistance of
counl nor has hehown that an expert would have butteglsis defenser led toa dff erent
outcome at trial In shortas forPetitionets Issue 2(b), thi€ourt DENIES this claim.

5. Issue2(c). Did trial counsel perform deficiently by
failing to challenge the indictment as defective

Petitioner claimghat trial counsel should hagballenged theount oftheindictment
charging him with employing a firearm during the commission of a dangerous fedoayseti
failed to specifithat felony (Second Am. Pet., ECF No. 10 at PagelD 2% pesponse,
Respondenassertghatthis issie lacks merit becauslee TCCAaddressed this issue duriting
post-conviction appeal and it did not misapply clearly established federal laansw¢AECF
No. 15 at PagelD 1755Respondenalso argueshatthis claim of inefiective assistanoaf
coungl fails to establislprejudice orthatit is substantiatlaim of ineffective assistancdld. at
PagelD 1754.)

Petitioner raised the substance of this claim impth&-conviction appeal. Addressing
this issue the TCCA opined:

Finally, the petitionechallenges thsufficiency of count six of his

indictment, whichcharges him with empying a firearm during the commission

of dangerous felonyThe petitioner claims for the first time onpaal that his

fiream conviction should be vacatedcause hwas deprived oddequataotice

when the State failed to specifyetunderlying dangerodslony. The State

responds that the issue is meritless because notice pleading requirements do not

require the specifipleading of a predicate felony whe defendat is charged

with emplgying a firearm during the commission of a dangerous felony.

As an initial matter, the petitioner concedes that this issue was not raised

in his petition for post-conviction relief amslbeing argued for the first timan
appeal. Normally, chalenges tan indictment must be raised pral; however,
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a defendant carhallenge the indictment at any time while the case is pending
when challenging the lack of subject neafurisdictionin the court or when
alleging that the indictment failed toange an offenseSeeTenn. R. Crim. P.
12(b)(2)(B);State v. Nixon977 S.W.2d 119, 120-21 (Tenn. 19K ygers v.
State No. E2015-0025535CA-R3-PC, 2015 WL 4511551, at *3
(TennCrim.App. July 27, 2015);State v. Alvin Brewesind Patrick BoylandNos.
W2012-02281€CA-R3-CD and W2012-02282%ZCA-R3-CD, 2014 WL
1669807, at *26 (Ten@rim.App. Apr. 24, 2014) (“An allegation that an
indictment does not charge an offense is . . . subject to plemaeyv even if not
raised in the trial court.”perm. app. dnied(Tenn.Sept. 18, 2014 f5tate v.

Willie Dunan, No. W2013-025545CA-R3-CD, 2014 WL 4243746, at *5
(TennCrim.App. Aug. 27, 2014) (citing\lvin Brewer 2014 WL 1669807, at
*26), perm. app. grante{iTenn. Feb. 13, 20153ge also Dykes v. @npton 978
S.w.2d 528, 529 (Tenn. 1998) (citations omitted) (holding that a defective
indictmentclaim may be brought in a habeas corpus proceeding because “[a]
valid indictment is an essential jurisdastid element, without which theran be
no prosecution”). In addition, éhState concedes that the petitiomay raise this
issue for the first the on post-conviction reviewl herefore, we will address the
merits of the petitionés aguments.

Pursiant to Code section 39-17-1324, it is an offenserploy afirearm
duringthe commission or attempted comnogsof a dangerous felony. T.C.A.
39-174324(b)(1), (2).The statute provides a list of eleven qualifying predicate
felonies ad requires that the underlying felony “be plediseparate counf the
indictment or preentment and tried before the same jury at the same time as the
dangerous felony.ld. § 39-7-1324(d). However, the statute is silent on whether
the predicate dayerous felony mst be named in the count charging a violation of
Coce sectiorB9-17-1324 Willie Duncan 2014 WL 4243746, at *6.

The United States Constitution and thenfiessee Constitution state that a
defendant is entitled to knowledge of “the natamel cause of the agsation.”
U.S. Const. amend/l; Tennessee Ca. art. |, 8 9.The Teanessee Supreme
Court has stated than indictment is valid if it contains sufi@nt information
“(1) to enable the accused to know the accusation to which answer is reqyired, (2
to furnish the court adequate basis for the entry of a proper judgment, and (3) to
protect the accused from double jeopard$tate v. Hil] 954 S.W.2d 725, 727
(Tenn. 1997) (citingstate v. Byrd820 S.W.2d 739, 741 (Tenn. 1991);
VanArglall v. State919 S.W.2d 626, 630 (Te@rim.App. 1995);State v. &ith,
612 S.W.2d 493, 497 (Ter@rim.App. 1980)). In addition, pursuant to
Tennessee Code Annotated section 40-13-202, the indictment must

state the facts constituting the offenseidinary and cocise

language, without prolixity or repetition, in sughmamer so as to
enabk a person of common understanding to know what is
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intended, and with that degreécertainty which will enable the
court, on conviction, to pronounce the proper judgment. . . .

T.C.A. 8 40-13-20Z%ee also State v. Hammon88 S.W.3d 294, 300 (Tenn.
2000) (citingState v. Hil] 954 S.W.2d at 727) (stating that “achiev[ing] the
overriding purpose of [providing] notice to the accused will be considered
sufficient to satisfy bth constitutional and statutory regements.”)). A

chdlengeto the sufficieng of an indictment presents a question of law which we
review e novo. State v. Wilson31 S.W.3d 189, 191 (Tenn. 2000).

As it relates to Tennessee Code Annotated sectioh739.324, generally
an indictment that does not name the underlying dangerous felony does not
provide the defemiant with adequate notice of the crime charged,” bedaese
are eleven qualifying dangerous felonies listed in the statutethe failure to
specify one “leaves the defendamith inadequate nate of the charges agains
him.” State v. Demeko Gerard Duckwaqriio. M2012—-01234cCA-R3-CD,
2013 WL 1933085, at *21 (Ter@rim.App. May 10, 2013)perm. app. denied
(Tenn. Oct. 17, 2013); T.C.A. 8 39-11324(h)(2)(i)(1). However, if each count
of the irdictment, read togethdeaves the defendant “reasonably certain of the
predicate felony underlying a convictiér employing a firearm during the
commission of a dangerous felohghe indictments valid. Willie Duncan 2014
WL 4243746, at *7 (citinghlvin Brewer 2014 WL 1669807, at *30).

Despite the failure to specify the underlying predicate felony in the
indictment, the indictment is not void for lack of notice because only one
gualifying predicate felony was chargetdnde these circumstancethjs court
has consistdty held that thendictment srved its “overriding purpose” of
providing notice to the defendartbee State v. Narrell Christopher Pieréd.
M2014-00120—-CA-R3-CD, 2015 W. 2102003, at *15 (May 5, 2014) (‘mere
the indictment . . includes only one cotithat qualifies as dangeras felony
under section 39-17-1324, the indictment is not void for lack of notiperi).
app. deniedTenn. Aug. 13, 2015xee also State Rh&im Martin, No. W2013—
02013-€CA-R3-CD, 2015 WL 555470t *7-8 (TennCrim.App. Feb. 10, 2015)
(holding that although dangerous felony was not specified in the indictment,
defendant was provided adequate notice when the remaining counts charge only
one dangerous felony specified in section 39-17-13@é&ym. app. granted
(Tenn. May 15, 2015)tate v. Christopher Swift and Marquavious Houshim
W2013-00842€ECA-R3-CD, 2015 WL 2128782, at *18 (Te@rim.App. May
5, 2015) (failure tspecify the predicatfelony did not void indictmemwhere
only other indictedffense “qualified as dangerous felony pursuant to
Tennessee Code Annotated section 39-17-1324(i)&ig)e v. Zachary Carlisle
No. W2012—-00291€CA-MR3-CD, 2013 WL 5561480, at *16 (Tenmi@.App.
Oct. 7, 2013) (“Voluntarynanslaughter is listed asdangerous felony in . . .
section 39-17-1324(i)(1), and was the only other offense charged in the
indictment. . . the indictment provided the Defendant with adequate ndtibe o
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dangerougelony he was charged with committing while employing a firegrm.
perm. app. deniefenn. Mar. 17, 2014Peneko Gerard Duckworth2013 WL
1933085, at *22 (indictment not void for lack of notice because it was
“reasonably clear” that thig@earm charge waelated to the only dangerous

felony listed in section 347-1324 charged in the ictment);cf. Willie Duncan,
2014 WL 4243746, at *9 (concluding that an indictment for employing a firearm
during the commission of a dangerous felonthaut specifyirg the predicate
felony failed to povide adequate notice whetree defendant was chargetth
multiple qualifying dangerous felonies).

We find this reasoning to be persuasive and likewise hold that the
indictment in this case is not vadidr lack of notce. Because aggravated burglary

was the only qualifying predate felony charged in thedictment, it was

“reasonably clear” that the firearm charge in this case was related to the

aggravated burglary charg8eeT.C.A. § 39-17-1324(i){{H). Accordindy,

the petitioner is not entitled to relief on this issue.

Smith, 2016 WL 3345247, at *7—*9.

Here Petitionereframesthe challenge to tha@dictmentas a claim of ineffective
assistancef counsel He contends that the state couwrtrtumvent[ed] theeadng of what
Tenn. Code Ann. 8§ 39-17-1324(d) requires” and trial cdumas ineffeditve for failing to
pursue this argumentSécondAm. Pet., ECF No. 10 at PagelD 260r) analyzingthis claim,
the TCCA determined that the indictment Wast void for lack of notice.” Smith, 2016 WL
3345247, at *8.Now, looking at it as a claim of effective assistanc@etitionerfails to show
that, had counsel objected in advance or mavetismiss tis count, the trial court would have
sustained the objection or granted theiomo This Court finds tha®etitionerhas not
establiskeddeficient performance or prejudice by couns®b hehas failed to establish that this

is a substantial claim of ineffective assistannderMartinez Because Petitioner faile meet

his burden, this Court ENIESIssue 2(c).
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6. Issue2(d). Did trial counsel perform deficiently by
failing to challenge the ehanced punishment sought by
the prosecutior?

Thisissueis interesing becaus@etitionerappearsconfused about his sentence and
thinksthere is no possibility of paroleHe contendshattrial counsel failed to challenge the
prosecution’s failureto give noticeof its intention [to seek a life sentenaéhout the
possilili ty of parole] as reqred by Tenn. Code Ann. § 39-13-208.” (Second Am. Pet., ECF No.
10 at PagelD 258.) Respent replies that Petither misconstruethe sentencingtatuteand
thatthe prosecution didat seek a sentence of life without paro{@nswer, ECF No. 15 at
PagelD 1754.)

In support of his claimPditionercites Tenessee @e Annotated § 39-13-208 and § 40-
35-501(i). Gecord Am. Pet., ECF No. 18t Pagell258.) Tennessee @de Annotated § 39-13-
208states

(a) Written notice that the state intends to seek the death penalty, filed pursuant to

Rule 12.3(b) of the Temssee Rules of Criminal Procedwskall constitute notice

that the state also intends to seek, as a possible punishment, a sentence of

imprisonment for fie without possibility of parole.

Id. Contrary to Petitionés claim hergthetrial record showshatthe State did not seek the
dedh penaltyor a sentencef life without parole.Another pertinent statut&ennessee Code
Annotated 8§ 39-13-204 provides:

(a) Upon a trial for first degree murder, should the jury find the defendant guilt

of first degree murdeit shall not fix punishnent as part of the vewdi but the

jury shall fix the purshment in a separate sentendmggring to determine

whether the defendant shall be sentenced to death, to impest for life

without possibility of parole, or to imprisarert for life. The separate sentencing

hearingshall be conducted as soon as pcable before the same jury that

determined guilt, subject to the provisions of subsection (k) relating to certain

retrials on punishment.

Id. The trial court sentencdeditionerto life imprisonment.
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As for Tennesse€ode Annotate@ 40-35-501(i), it provides that

(1) Thereshall be no release eligibility for a person committing an offense, on or
after July 1, 1995, that is enumerated in subdivision (i)(2). The persorssiall
one hundregbercent (100%) of the sence imposed by the court less sentence
credits eaned andetained. However, no sentence reduction credits authorized
by § 41-21-236 or any other provision of law, shak@te to reduce the sentence
imposedby the court by mae than fifteen perceni$%).

(2) The offenses to which subdivision (i)@pplies are:

(A) Murder in the first degree;

(B) Murder in the second degree;

(C) Especially aggravated kidnapping;

(D) Aggravated kidnapping;

(E) Especially agravated robbery;

(F) Aggravated rape;

(G) Rape;

(H) Aggravated sexual battery;

(I) Rape of a kild;

(J) Aggravated arson;

(K) Aggravated child abuse;

(L) Deleted by 2019 Pub.Acts, c. 211, 8 3, eff. July 1, 2019.

(M) Sexual exploitation of a minor involvgnmore than one hundred (100)
images;

(N) Aggravated sexual exploitation of a minor involving more than
twenty-five (25) images; or

(O) Especially aggravated sexual exploitation of a minor.

Thesestatutelo not supporPetitionets argument.The Statelid not seek aentence of
life imprisacnment without the possibility of parole. Nor did thel court impose a mandatory
sentence of liféen prison with no possibility ofelease.(R., Judgment, ECF No. 4at PagelD
367.)

PetitionercitesLowe-Kelleyv. State 2016 WL 742180 (Tenn. CrirApp. 2016) as
additional supprt. Petitionershould notely so heavilyon this case TheLoweXKelly decision

explains whyhis sentence does nainflict with the holding oMiller v. Aabama 567 U.S. 460
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(2012)8 LoweKelly explains that the holdingf Miller is limited to a life sentenagithout the
possibility of paroldemphasisn original) and notes that the TCCA has refused to extéiter
to other ife sentences (citing cased)oweKelly, 2016 WL 742180, at *8.

Unde Tennessee lavinmatessentenced to & imprisonment are eligible for release
after fifty-one years.Seege. g., Vaughn v. Stat202 S.W.3d 106, 118-19 (Tenn. BD0
(“[S]ubsection (i) operates . . . to raise the floor from 60% of sixty years . . . to 10§i%byof
years, redced by not more than 15% of eligible credits.”) (quoting Tenn. Op. Att'y Gen., No.
97-098 (199)); Darden v. StateNo. M2013-01328C€CCA-R3-PC, 2014 WL 992097, at *11
(Tenn. Crim. App. Mar. 13, 2014) (“Life imprisorent in Tennessee does not condemn a
juvenile offenderd die in prison as the lifedthout parole sentences contemplatedviNer. In
Tennessee, a defendant sentenced tontipgisonment must serve 85% of sixtyays, or fity-
one years, before becorgidigible for release.”)appeal deniedTenn. Mar. 13, 2014kee also
State v. CollinsNo. W2016- 01819 CA-R3-CD, 2018 WL 1876333, at *20 (Tenn. Crim. App.
Apr. 18, 2018) ([T]his court has consistently rejectid claimthat a juvenile’s mandatotife
sentence, which requires servicditif -one yeardefore release, constitutes an effective
sentence of life without parole in violation Miller.”) (collecting cases).

Moreover inStaks v. Easterling659 F. App’x 277, 280-81 (6th Cir. 2016&1t. denied
137 S. Ct. 819 (2017), the Six@ircuit held that a stateourt decision rejecting a prisoner’s
challenge to his sentence, which precluded him from bmngidered for parole until he served

a termbeyondhis life expectangywas not contiryto or an unreasonable applicationMifler.

8n Miller v. Alabama 567 U.S. 460 (2012), the Supreme Court ruledahatdatory sentence
of life without the possibilit of paole for aminor consitutes unconstitutionally cruel and
unusual punishmenfThe Suprem€ourtheldMiller retroactively applieso those who received
such a sentence before téler decsion. Montgomery v. Loisiana 136 S. Ct. 718, 732
(2016).
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(emphasis added Here Petitioner has not given this Court factual or legal authority tarule i
his favor. Hs claim ismeritessand cannotjualify asa substangl claim of ineffective
assisance The Cout thereforeDENIES Petitioners Issue2(d).

7. 2(e). Did trial counsel perbrm deficiently by failing to
raise a collateral estoppl claim?

Citing Ashe v. SwenspB897 U.S. 436 (1970petitonerclaimsthat tial counselwas
ineffective becauskefailed to argue that collateral estoppel prevetiedStatdrom pursuing a
conviction for murder under tifelony murder theory. (Second Am. Pet., ECF NoafllPagelD
262.) Respondent replies thrdtitioner is barred bye proceduraldefaultdoctrine from
bringing this claimand in any eventAshedoes not apply tBetitionets case. Answer, ECF
No. 15 at PagelD 1756.)

Pettioner claims that whe the jury acquitted him of firslegregpremeditatednurder,
the Statecould not then pursugeconvictionof first-degree murderunder afelony murdertheay.
(SecondAm. Pet., ECF No. 10 at PagelD 2p4 helaw does not support this clainm United
States v. Maskl01 F.Supp.2d 673, 683 (W.D. Tenn. 2000), thaiG@aetermirdtha:

The doctrine of collateral estoppel mandates that oncssa@a of ultimate fact,
necessary to the previous judgment, hasbiigated and subject to a valand
final judgment, the same issue cannot be litigatechdagtiveen the same parties
in a future action. Collateral estoppel apgls in both civil and cmninal
proceedingsAshe v. SwenspB97 U.S. 436, 443, 90 6t. 1189, 25 LEd. 2d
469 (1970)citing United States v. Oppenheimén2 U.S. 85, 37 &t. 68 61 L.
Ed. 161 (1916))tJnited Sates v. Taylarl76 F.3d 331, 336 (6ir. 1999). The
SupremeCourt has specifically held that the doctrine of collateralpgsdlis
embodied in the Fifth Amendmestjuarantee against double jeopardghe
397 U.S. at 446, 90 S. Ct. 118However,collateral estoppel will not apply
under the Double Jeopardy G&e where the second prosecution has a lower
standard of proofi., a civil proceeding).Dowling v. United State193 U.S.
342, 349, 110 S. Ct. 668, 107HEd. 2d 708 (1990).An exanple of thisis a
subsequentivil forfeiture proceeding.One Lot Emerald Cut Stones v. United
States409 U.S. 232, 234-36, 93 Gt. 489, 34 L. Ed.2d 438 (1972).
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Id. Ashedoes not apply in Petitionsrtase because the Stdi not relitigate any isge of
ultimate fact in duture action. Elony murderwas asecond teoryfor the prosecution in the
same trialo the ruling inAshedoes not apply herelrial counsels failure to make a baseless
argumenbr objection is noineffective assistanceThis claimhas nameiit, therefore Petitioner
cannotnot satisy the requirementsa overcome the procedural default of this issue. The Court
therefore DENIES Petitioney Issue ).

B. IssuesExhausted on Direct Appeal

1. Issue3. Did the trial court err by denying Petitioner’ s
motion to suppres®

Now the Court will turrnto Petitioners exhaustealaims. Petitioneassertshatthe trial
court erred by denying the motion to suppress his confessions beeasserted his Fifth
Amendmentight to counsel. (Second Am. Pet., ECF No. 10 at PagelD 239+#€esponse
the Stateargueghatthe TCCA decision does not contradict or unreasonably abjigndav.
Arizong 384 U.S. 436 (1966), and otheratly established federal lan(Answer,ECF No. 15 at
PagelD 1742.) Plushe State adkjthe TCCA dd not base its decigioon an unreasonable
determination of the factsld()

After reviewing the proofrom the evidentiary hearing on the motion to suppress, the
TCCA opined:

The defendant arguesatithe trial court erred in denying his motion to
suppress because his “unégocal assertn of his Fifth Amendment privileg

was not ‘scrupulously honored.” “When this court reviews a trial couuting

on a motion to suppress evidence, “[g]uestidngedibility of the witnesses, the

weight and value of the evidence, and resolution oflicts in theevidence are

mattersentrusted to the trial judge as the trier of fa@fate v. Odon928

S.w.2d 18, 23 (Tenn. 1996].he partyprevailing athe sippression hearing is

afforded the “strongest legitiae view of the evidemand all reasaable and

legitimate inferences #t may be drawn from that evidenceState v. Keith978

S.w.2d 861, 864 (Tenn. 1998)he findings of a trial@urt in a suppression
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hearing are upheld unless the evidence preponderates against thogs fidde
id. However, theapplication of the law to the facts found by the trial court is a
guestion of law and is reviewel# nwvo. State v. Waltord1l S.W.3d 75, 81
(Tenn. 2001);State v. Crutcher©989 S.W.2d 295, 299 (Tenn. 1998jate v.
Yeargan 958 S.W.2d 626, 629 (Tenn. 1997).

The Fifth Amaxdment to the United States Constitution provides that
“[n]o person . . . shall beompelled in any criminal case to bevidness gainst
himself.” U.S. Const. amend. VThe correspading provision of the @nnessee
Consttution states[t]hat in all criminal prosecutions, the accused . . . shall not be
compelled to give evidence agaihsmself.” Tenn. Const. art. I, 8 9Thus,to be
admissible at trial, a confession made while urmtstodial interrogabin must be
shown to have been freely and voluityagiven, after the defendaatknowing
waiver of his constitutional right to remeasilent and to have an attorney present
during questioningSee Miranda v. Arizon@84 U.S. 436, 444, 86 St. 1602,
16 L. Ed. 2d 694 (1966).The State has the burdehproving the waiver by a
preponderance of the evidence at the hearing on the motion to sugjtedssv.
Bush 942 S.W.2d 48%00(Tenn. 1997). In determining whether a defendant
has validly waived hisirandarights courts looko the totality of he
circumstancesState v. Middlebrook$840 S.W.2d 317, 326 (Tenn. 1992)a
suspect invokes his right to counsel unither Fith Amerdment, he or she “is not
subject to further interrogation by the antities untilcounsel has & made
available tahim, unless the accused himself initiates further communication,
exchanges, or conversations with the polidédwards v. Arizongd51 U.S. 477,
484-85, 101 S. Ct. 1880, 68Ed.2d 378 (1981).

According to the Stats proof preseted at the suppressi hearing, the
defendant was advised of and invoked his right to counsel dusrgdti
interaction with Sergeant Stark #2:03 a.m. on August 3, 2008, after which
Sergeant Starkmmediately left the irrview room. The defendantien began to
yell that he wanted to talk to somebody, so Sergeant Stark and Sergeant Davidson
returned to the interview room. The defendant ageanadvised of his rights, to
which he responded, “I am going to talk to you, buaint a cigaette, | wanto
talk to my dad aah | want to talk to my lawyer.'He refused to sign the waiver for
the second timat 10:17 a.m. The defendant then began to question the ®fficer
about the case and the charges ajdiim, and Sergeant Stark informechhhat
he wasgoing to be chargedith first degree murder and that they were going to
take him back to the jailAt that point, the officers left the inteexv roan again
and askd Sergeant Max to prepare the defenida be transported back to the
jail.

When Sergeant Max entered théerview room to prepare the defendant
for transport back to the jail, the defendant asked him what was going on and he
respamded hat he was gag to take the defendant back to thié jdhe defendant
gueried again as terhat was gaig on, and Sergeant Max said to him, “I ¢an’
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discuss with you what’s going on, you dowant to waiveyour rights, | cart’

talk about this case.Thedefendant thestated that he wanted a cigarette and
wanted to talk.Sergent Max left thre interview bom and informed thether
officers that the defendant wanted to taergeants Stark and Davidsorureed
to the interview room and advisecttefendant of his rigts a third time, at 10:44
a.m. Thedefendant waived his rights, and tHéaers inteviewed him and then
took a typed statement from him.

The defendant testified that he did not screachyatl for Sergeant Stark
to return to thenterview room the secual time, claiming instead that tbhéicers
just came backn after ten or fifteen mimes without his beckoning-le also
testified that, when Sergeant Max entered the interview room, he told the
defendant that it was all righthie did not want to makesdatement because
Snipes had given them information and that he wasggoi get theleath penalty
becaue there was someone who was going to testify againstiarsaid that
Sergeant Matold him that he would receive a sentemnd hirteen to fifteen
years if he gave a statememtowever, he acknowledged that nowhere in his
statementid he say that heas giving the statement in order to not face the death
penalty and instead receive a sentence of thirteen to fifteen years.

We initially note that anyconflicts in the testimony ahé suppression
hearingwere resolved Ythe trial ©ourt as the trier diact. As accredited by the
trial court, the testimony at the suppression heatiogyvs that, after the initial
contact withthe defendant at 10:03 a.rthe officers did not initiatany further
conversatia with the defendantlnsteal, it was the defendant who continued to
initiate conversations with the officers despite the invooatithis right to
counsel and, of his owaccord decided that he wantéd give a statement to the
officers. Thus, the defendant’s invocation of his right to counsel was anything but
unequivocal. In looking at the totality of the circumstances surragrtie
giving of the defendarg’statemest the evidence does not preperate against
the trial cout’s finding that the diendants staéments were rianade in violation
of his Fifth Amendment rights.

Smith 2012 WL 4372547, at *7—*8.

The TCCAcorrecty applied the applicable fededalv on this issue. In Miranda, 384
U.S.at 444, the Supreme Cowestablishegbroceduresor custodial interogationsbalancing the
accusets privilege against selihcrimination and the right to counselhe Miranda Court noted
thata defendant may waive higjhts, “provided the waiver is made voluntarily, knowingly and

intelligently.” (1d.) That said once a defendant invokes his right to remain silestaies that
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he wants a attorney present, the questiammust ceaseld. at 444-45.But the analysis does
notalwaysend there.

Questioning may resume howeviethe defendant himdéfebegins more conversation
aboutthe investigation.

[W]e now hold that when an accused has invoked his right ® d@mwnsel

present dring custodial interrogation, alrd waiver of that right cannot be

established by showing only that he responded to further policed custodial

interrogation even if he has been advised of his rights. We further hold that an
accused, such as ptdefendant], having expressed desie to deal with the

police only through counsel, is not subject to further interrogation by the

authorities until counsel has been made available to him, unless the accused

himself initiates furthecommunication, exchanges, or conversations with the
police.
Edwards v. Arizonagd51 U.S. 477, 484-85 (1981)hat said “the burden remains upon the
prosecution to show that subsequent events indicated a waiver of the Fifth Amendhteaot ri
have counal present durig the interrogtion.” Oregon v. Bradshawt62 U.S. 1039, 1044-45
(1983).

The TCCA identifiecand gplied the proper standardaddressvhetherPetitioner
voluntarily waived hisFifth Amendmentights Smith 2016WL 3345247 at *7. Onae he
requested counsehdcourt musfirst considemwhether he Retitionerdid, in fact, reopen the
dialogue withthe authorities. And both the trial court anthé¢ TCCA concluded that he did.
Smith 2016WL 3345247 at *8. The TCCAnoted that the trial court had the binef live
testimony ananade the regjred credibility determinations. thenheld that the atality of the
evidence did not preponderatgainst the trial coud determinatin thatPetitionerdid not make

his later stagémentsin violation of the Fifth Amendment.Id.) So it ruled forthe State on this

point.
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Based on this Cours' review ofthe transcript of th evidentiary hearing on the motion to
suppress, (R., Suppression Tr., ECF No. 14-2), the decision of the iB&Upported by the
record. Petitionemo doubt knew of higghtto counsel. The recoréflects thathe officers
informed Petitionerof his right to counsel and he understood tletause he requested counsel
more than onceEven still, the trial courtonsideedthe live testimonynd found that the
prepondeance 6the evidence showdtat Petitiorer changed his mind without prompting by
the officers and chog®e tak with officers without counsel. In upholding that decisiom, th
TCCA'’s decision was not contrary to, or an unreasonable application of, dstatished
federal law and was not based on an unreasonatalerdeation of thedcts based on the
evidence presented.his Court does not findvidencesupportinga Mirandaviolation here.

The Court therefor®ENIES Petitioners Issue3.

2. Issued. Wasthe evidencesufficient to convict
Petitioner of first-degree murder?

Pettionernextcontends the TCCA'’s holdiritpat the evidencsuppored his conviction for
felony murder amounts t@an unreasonabkgpplication of tearly established federal law and an
unreasonable determination of the fac8eqond AmPet., ECF No. @ atPagelD241) In
effect, Petitioneargueghatthe prosecution presented no prtaft he made the saichesand
pry marks orthevictim’ssliding glass doorpresentecho proof that b rarsacked the house, and
presentedho proof thahe committed theftfgroperty. (d. at Pagell241-42.) Ratherhe
claimsthat he enterethe house to purchase marijuarfal. at PagelD 24.) Responddn
answerghat the TCCA applied the correctitralrule andthat its decision wsacorrect
(Answer, ECF No. 15at PgelD 1745.)

After reviewing the evidence presented al,ttlee TCCA opird
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The defendant argues that the evidence is not sufficient to sustain his
conviction for murder in the ppetrdion or attempted perpetration of burglary,
arguing there was no pof that committed or intended to commitrglary.

When the sufficiecy oftheconvicting evidence is challenged on appeal,
the relevahquestion of the reviewing court is “whethafterviewing the
evidence in the light most favdiie to the prosecudn, any rational trier of fact
could have fand the essential elememtsthecrime beyond a reasonable doubt.”
Jackson v. Virginig443 U.S. 307, 319, 99 6t. 2781, 61 LEd. 2d 560 (199);
see alsalrenn. R. App. P. 13(e) (“Findingsg guilt in crimind actions whether by
the trial court or juryshall be set aside if the evitte is insufficient to support the
findings by the trier of fact of guilt beyond a reasonable doul8tgtev. Evans
838 S.W.2d 185, 190-92 (Tenn. 199%R%ate v. Andersor835 S.W.2d 600, 604
(TennCrim.App. 1992). The same standard applies whether thdifig of guilt is
predicated upon direct evidence, cirtantial evidence, or a combination of
directand ercumstantial evidenceState v. Matthew$05 S.wW.2d 776, 779
(Tem.Crim.App. 1990).

A criminal offense may be established entirely by cirstamtial evidence.
State v. Majors318 S.W.3d 850, 857 (Tenn. 201®is for the jury to determine
the weight to be given the circumstantial evidencethadxtent to whichhie
circumstances are consistent witk thuilt of the defendant and ingentwith
his innocence State v. Jame815 S.W.3d 440, 456 (Tenn. 2010). addition,
the State doesot have the duty to exclude every other reasonable hypothesis
except thabf the defendant’s guilt in order to obtain a conviction based solely on
circumstantial evidenceSee State v. Dorante331 S.W.3d 370, 380-81 (Tenn.
2011) (adopting the federsiandard of review for cases in which the evidence is
entirely circumstanal).

All questions involving the creblility of witnesses, the weight drvalue
to be given the evidence, and all factual issueseselved by the trier of fact.
See State v.dppas 754 S.W.2d 620, 623 (Tei@rim.App. 1987).“A guilty
verdict by the jury, approved by the trial judgegradlits the testimony of the
witnesses for the State and resolves all conflicts in favor of the theory of the
State.” State v. Grace493 S.W.2d 474, 476 (Tenn. 1973). Our supreme court
stated theationale for thisule:

This wellsettled rule restsma sound foundationThe trial
judge and the jurye the witnesses face to face, hear their
testimony and observe their demeanor on the stahds the trial
judge and jury are the primary instnentality of justie to
determine the weight and credibjilto be given to the testimony o
witnesses.In thetrial forum alone is there human atmbspe and
the totality of the evidence cannot teproduced with a written
record in this Court.
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Bolin v. State219 Tenn. 4, 405 S.W.2d 768, 771 (1966) (citdagroll v. State
212 Tenn. 464, 370 S.W.2d 523 (1963)). “A jury conviction removes the
presumption of innocence with which a defendantitgily cloaked and replaces
it with one of guilt, so that on appeal a convicted defendant has the burden of
demongrating that the evidence is infiofent.” State v. Tuggle639 S.W.2d 913,
914 (Tenn. 1982).

For the purposes of this case, felony murdéefined as “[a] killing of
another committed in theerpetration of or &mpt to perpetrate any .
burglay.” Tenn. Code Ann. § 39-13-201@) (2010). “No culpable mental
state is required... except the intent to commit the enumerated oksnwracts.”
Id. § 39-13-202(b). Proof of the intention to commit the uydeglfelony and at
what point it exited is a question of fact to beailged by the jury after
consideration of all the facts andotimstances State v. Bugg®995 S.W.2d 102,
107 (Tenn. 1999). Burglary occurs when one, “withouttifiective consentfo
the property owner, ...[e]nters &uilding . . . with intent to comit a felony,
theft or assault[.]” Tenn. Code Ann. § 39-482(a)(1).

Again, the defendant argues thagrewas no evidence to support the
underlying felony of burglary in this case and therefore his felony murder
conviction should be reversed. Howeva the light most favorable to the State
there is suffient evidence for a rational trier of fact iod that the defendant
committed or intended to committglary. In such ligh, the proof at trial
showed that the defendant and his co-defendanttwene victims home for the
purpose of “making money.The record reveals that the sliding glass dddhe
back of the victims residence appeared to have scratches and prg anaknd it
as though someone had tampered with it, and the inside bbitire had been
ransacked with the victita cell phone, mong BB gun, and marijuana missing.
When the defndam was caught and arrested, the officers found caahjuana,
and the witim’s cell phone in the vehicle in which the defendant was foSek
James, 315 S.W.3d at 450 (stating that possession of recently stolen property,
unless satisfactorily explaed,creates permissible inference that defendant
gainedpossession through theft or had knowledge that the property had been
stolen). Moreover, ithe defendarns second statement to police, ddmitted that
he entered the victilm home with Snipes, artte almitted at trial that he took the
victim’s BB gun. Thus, the direct ancircumstantial evidence is sufficietat
support the jury’s conclusion that the defendant committed or intended to tommi
a burglay to sustain his felony murder conviction.

Stae v.Smih, 2012WL 4372547 at *8—*9.
Petitionets burdenfor thisclaimis aheavy one indeed because the Court must consider

the evdence in the light most favoralilethe prosecutionin Jackson v. Virginiathe Supreme
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Court held that, “in @hallenge to a state aminal conviction brought under 28 U.S.C. § 2254 —

if the sttled procedural prerequisites for such a claim have otherwise been satisiged
applicant is entitled to habeaorpus relieffiit is found that upon the record evit® addcedat

the trial ro rational trier of fact could havéound proof beyond a reasonable doubt.” 443 U.S.
307, 324 (1979).This standard requires a federal district court to examine the evidence in the
light mostfavorable to the Stateld. at 326 (“a federadhabeas corpusart faced with a record

of conflicting facts that suppa@tonflicting inferences must presurreeven if it does not
affirmatively appear in the recorethat the trier of fact resolved anycsucorilicts in favor of

the prosecution, and mustfdr to tharesolution”).

Tennessee definésirst-degree felony mrder” as a “killing of another committed in the
perpetration of or attempt to perpetrate anyburglary.” Tenn. Code Ann. 8 39-13-202(a)(2).
The petitioner must have posseseintent to conmit that féony. Id. § 39-13-202(h. The
jury decideswhether the State proséhe petitioner possessed the intent to commit that felony
“Burglary” occurs when one, “ithout the effective consent of the property owner, e]ntgrs a
building . . . wth the intent to commit a felonyheft or assault.” Tenn. Code Ann. § 39-14-
402(a)(1).

Considering theecord heren a light most favorable to the prassion, Petitionets
argument that the prosecution introduced no proof to stigpejury’s verdict lacks merit The
jury heard tesmony from eyewitnsses angbolice officers That testimonylong with the other
evidencgdirect and circumstantipivasenough to support the verdict here. Petitioner has not
met his burdemf provingto this Courtthat the state cous resolubn of this issue was

objedively unreasonable.
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The TCCA applied the correct legal rded cited botllackson v. Vginia and state
cases applying théacksorstardard. State v.Smith 2012WL 4372547 at*7—*8. The TCCA
determined‘thatthe direct and circumstantial evidensesufficient to support the jury’s”
verdict Id. at*9. Basedon this Court’s review of thtranscript ofPetitionerstrial (R., Trial
Tr., ECF Nos. 14-5, 14-6, 14-7, and 144Be TCCA correctly oncludced that théestimony and
evidence were more thamowhto permita rational trier of facttfie juryhere)to find that
Petitioner was guijt of murderin the perpetration or attempt@erpetration of a burglarylhe
Court therefoe DENIES Petitionelrs Issuet.

3. Issue5. Wasthe trial judge’s instruction on defense of others
erroneous?

Findly, Petitioner claimshatthe trial courts jury instruction on defense others was
ambiguous andhatthejury misapplied the instruction(Second Am. Pet., ECF No. 10 a
PagelD 244-46) Respondetreplies tlat Petitioner failed to exhaust a federal constitutional
claim in thestate courts (Answer, ECF No. 15at PagelDL748.)

The TCCA &aminedthis issueon direct appeal and determined:

The defendant argues that the trial court erretsimstructon to the jury
regarding the defense of others in that it included langpiaagguding the defense
where an innocent third person is recklessly injured or kilggkdfically, the
defendant contends that the language from the Tennessee Pattern Juryoimstruct
“[t]his defense is not available to the defendant if the victim avasnocent third
person who was recklessly injured or recklessly killed by the [d]efendaetts us
force,” was “irrelevant and unsupported in the record.”

At the close of theproof, defense counsel requested that the court give an
instruction on defense of a third person based on the defentieh€f that he
wasdefending Snipes when he shiwe victim. After discussion by the parties,
the trial court agreed tostruct the jury orthe defenseWhen the court inquired
whether defense counsel had an instruction drafted, he responded, “I would just
go with the Tennessee pattern instructioAt’some point thereafter, the coagrt’
proposed instruction must have been brought to defense cauaisetition
because the record contains a “Consent OrdernfdaiStatement of the
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Proceedings to the Record,” in whichstmemorialized that there was df-the-
record bench conference held during which defense counsetabje the

inclusion of the language concerning reckless injury or death of an innocent third
party. According to the consent order, defense coungeleaithat there was no
suppot in the record for the inclusion of such language and that it would ®nfu
the jury, but therial court gave the complete instruction.

“It is well-settled in Ennessee that a defendant has a right to a correct and
completecharge of the law so thatamissue of fact raised by the evidence will
be submitted to the jury on proper instructionState v. Farner66 S.W.3d 188,
204 (Tenn. 200) (citing State v. Gaison, 40 S.W.3d 426, 432 (Tenn. 2000);
State v. Teelr93 S.W.2d 236, 249 (Tenn. 19908ccordingly, trial courts have
the duty to give “a complete charge of the law appleabltte facts of the case.”
State v. Davenparf73 S.W.2d 283, 287 (Tei@rim.App. 1998) (citingState v.
Harbison 704 S.W.2d 314, 319 (Tenn. 1986)). An instruction will be considered
prejudicially erroneous only if it fails to submit tlegal isses fairlyor misleads
the jury as to the applicable lavtate v. Faulknerl54 S.W.3d 48, 58 (Tenn.
2005) (citingState v. Vann976 S.W.2d 93, 101 (Tenn. 1998)).

Upon review, we conclude that the trial court did not err in giving the jury
the completeharge o defense of othersBased on the testimony at trial, fluey
wasleft to make the factual determination whether the victim waassggressor or
an innocent tind party. The applicable law clearly allowed the defendant to claim
that e was defeding Snipes from the actions of a third person who was
threatening ousing aeadly force against Snipeslowever, the law also
precluded the defendant from obtaininygfeunder a claim of defense of others if
the jury were to find that theatim was imocent. Based on the facts presented to
the jury and the applicable law, thiearge provided by the court was a correct and
complete stateant of the law and not misléig to the jury.

State vSmith 2012WL 4372547 at *10.

The Supreme Qot established thgtandard for evaluating a habeas petitioner’s claim
based on an erroneous jury instructi@stellev. McGuire 502 U.S. 6271-72 (1991). In
Estellethe Courtemphasized thatrras by a stateourt in the applicabin of state lavdo not
afford aproperbasis for relieinder 28 U.S.C. § 2254Id() From thisCourt’s review of
Petitiorer s appellatérief, (R., Br. of Appellant, ECF No. 14-14 at PagelD 1380-8dgithe
statecourt decision, Respondent is catre-Petitionerdid not exhaust this issue $tate court

as aviolation offederal law
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By making a fleeting reference to thgixth Amendmento theUnited States
Constitution” Petitionerdid not “fairly present” thisssue as a federal claim to the state
appellate courtsgs required byBaldwinv. Reesgb41 U.S. 27, 29 (20045egR., Br. of
Appellant, ECF No. 14-14t PagelD1380.) This Court finds that no state court decision
contains he necessary federal content to constitutdiag on the mers#t of a federal
congitutional claim. Péitioner has thereforéailed to exhaughis federal constitutional claim
in state court. N further avenue exists for exhausting the claim as a federal constitutiona
claim andPetitioner is tlkrebre barred from briging the claimhereby the procedual default
doctrine. What is more, trexhausted st lawclaim addressed by the TCGA
noncognizable in this forum. This CotinereforeDENIES Petitioners Issue 5

All'in all, this Court firds heissues raiseth this petitionlack merit arenoncanizable,

andbarred by procedural defaulThe petition isthereforeDISMISSED WITH PREJUDICE.
The Court will entedudgmentdr Respondent.

APPELLATE ISSUES

There is no absolute entitlementaopeal a district court’sethial of a § 2254 petition.
Miller-El v. Cockrel) 537 U.S. 322, 335 (2003).he Court musissue or deny a certificatd
appealability (“COA”) when it enters a final order adverse t®a8% petitioner. Rule 11, Rules
Governing Section 2254 Casedfie Unhited States District Catis. A petitioner may not take an
appeal unless arcuit or district judge issues a @0 28 U.S.C. § 2253(c)(1); Fed. R. App. P.
22(b)(1). A COA may issue dx if the petitioner has made a sudogtial showing of the denial
of a congitutional right, anl the COA musteflectthe specific issue or issutat satisfy the
required showing. 28.S.C 88 2253(c)(2)-(3). Aoetitioner makes &ubstntid showing”

when the ptitionershowsthat “reasoable jurists could debate whet (©r, for that matter, agree
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that) the petition should have been resolved iiifardnt manner or that the issugiesented
were'adequate to deserve encagment to proceed further.’Miller-El, 537 U.S. at 336
(citing Slack v. McDanigl529 U.S. 473, 484 (2000}tenley v. Bell308 F. App’x 989, 990 (6th
Cir. 2009) (per curiam) (holding a prisomaustshow hat reasonable jurists could disagrevith
the district cours resoltion of his constitutional claims or thidie issues presented warrant
encouragment tgoroceedmore).

A COA does not require a showing that the appélasucceed. Miller-El, 537 U.S. &
337;Caldwell v. Lewis414F. App’x 809, 814-15 (6th Cir. 2011) (same). Courts should not
issue a COA aa matter of courseBradeyv. Birket, 156 F. App’x 771, 773 (6th Cir. 2005)
(quotingSlack 537 U.Sat 33).

Here,there carbeno question that the claims in this petih lack meritandarebared by
procedural defaultBecause any appeal by Fetier on he isues raised in this petition does not
deserve t@ention, the CourDENIES a catificate of appealability.

Herefor the same reasons the Court deaiesrtificate of appealaldyi, the Court
determines that any appeal would hettakenin good faith. The CotuCERTIFIE Stherdore,
under Fed. R. App. P. 24(ahat any ppealherewould notbe take in goodfaith andDENIES
leave to appeah forma pauperig

SO ORDERED, this 29thday of August2019.

s/Thomas L. Parker

THOMAS L. PARKER
UNITED STATESDISTRICT JUDGE

% If Petitioner fies a notice of appeal, he must plag full $505 appellate filing &or move to
proceedn forma pauperignd supporting affidavit in the Sixth Circwiithin 30days ofthe date
of entry of this oreer. SeeFed. R. App. P. 24(a)(5).
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