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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

RODNEY HARPER,
Plaintiff,

V. No. 2:17-cv-02132-ST A-cgc

TINA HOUSTON in her official and individual

capacities, and DORISWARREN in her
Official and individual capacities,

N N N N N N N N N N N

Defendants.

ORDER OF DISMISSAL

Before the Court is Plaintiff Rodney HarpePso Se Complaint (ECF Nd) filed on
February27, 2017 For the reasons set forth below, the Court dismisses the suit for failure to
prosecute under Federal Rule of Civil Procedure 41(b).

BACKGROUND

Harpets Complaintalleges the violation of his civil rights andames as Defendants Tina
Houstonand Doris Warren. Harper alleges that Houston was a receptionist at the Statihy C
Attorney’s Officein Memphis TennesseeWhile Harper was visiting theffice in August 2016,
Houstoncalled securityo have Harperemovel from the office out of concern ovhis behavior
Harper alleges that Warren wése securityguard who escortechim out of thebuilding at
Houston’s requestFrom these premises Harper allegieat both Defendants violated his right to
access the public building.

Administrative Order 20185 assigned th&nited States Magistrate Judgsponsibility
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for handlingall pretrial matters in the cabecause Harper is actipgo se The Magistrate Judge
granted Harper’s motion to proceedorma pauperi®n March 8, 2017, and orderdClerk to
issue summons and thénited States Marshab serveDefendants with theummons andhe
Complaint. TleU.S.Marshal servetboth Defendants on May 3, 2017.

Defendant Tina Houston filed a motion to dismiss for failure to state a olaiktay 24,
2017 TheMagistrate Judge prepared a report and recommended that the Court grant Houston’s
motion, a recommendation the Court adoptedanuary 2018.Upon the dismissal of Harper’s
claims against Houston in early 2018, only his claims against Warren remained. Bttiateha
Warren had still not filed an answer to the Complaint, even though the U.S. Maadredrived
herin May 2017. Almost three more months passé&erthe dismissal dflarper’sclaims against
Houston, andHarper failed to take anfyirtheraction toprosecutenis clains against Warren So
on April 5, 2018,a little less than a yeafter Warren had been served, the Magistrate Judge
ordered Harper to show cause as to why the Court should not dismidaims against Wagn
for lack of prosecution. Harper responded to the show cause order arafiteebn for default
judgment against Warren

The Courtsubsequently denigdarpets motion for default judgmenwithout prejudice
SeeOrder Denying Mot. for Def. J., Mar. 29, 2019 (ECF No. 4Barperhad simultaneously
sought entry of default and a default judgment against Warren. TheésCumrderexplained the

correct proceduréo follow when a defendant was in default, firstotatainan entry of default

! Harper also fileca motion for contempt (ECF No. 38) and motion for hearing on the
contempt issue (ECF No. 39). Harper sought to hold Warren’s employer Allied Universal in
contempt of court. The Magistrate Judge issued a report and recommendationalEAD dh
the motion for contempt and recommended that the Court deny it. The Court adopted her

recommendation without any objections from Harper on February 20, 2019.
2



from the Clerk of Court under Rule 55(a) and therjonly thento seekdefault judgment under
Rule 55(b) The Court found that Harper should have first sought and obtained entry of default
against Warrerbefore moving for default judgment. The Cothereforedenied the motion
without prejudice to Harper’s right tenewhis motion oncenehadproperly sought and obtained
entry of default.

Rather than follow the procedures outlined in the Court’s order, Hamperagain allowed
his case to languish. No further docket activity occurred after March 29, 2019. So on January 31,
2020, Harper was ordered for the second time in this case to show cause as to whyt thieoGld
not dismiss the action with prejudice for failure to prosecute. The Court noted thaharotert
months hadrassed sincéhe Court entered its ordexplaining the correct prossfor entry of
default and default judgment. In that interifgrper hachot movel for entry of defaulagainst
Warrenandhad not taken any further action to bring his case to a conclusiés. a resultthe
Court ordered Harper to show cause as to why the Court should not dismiss tredogesee him
twenty-one (21) days, or until February 21, 2020, to respond. The Court included the following
admonition in its show cause order: “Failure to respond w[thm time allowed] may result in
the dismissal of the case with prejudice and without further notice to thespartie

Harperdid not immediatelyespondo the show cawsorder butfileda motion to issua
subpoena (ECF No. 44, Feb. 18, 2020) instéfatperstatel that hewas attempting to identify a
securityguard whdike Warrenworkedat the Vasco A. Smith Administration Buildimghere the
Shelby County Attorney’s Office is locatedBut Harperdid not show to whom the subpoena
would be directed or what action the subpoena would order that person amdakieen. Harper
also didnot explainhow the identity of the securiguardrelated to his claims against Warren or

why theguardwould have any relevant information about his cased Harper hd notaddressed
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why asubpoenavas necessary time prosecutionf Harper’'sclaims against Warremhen Harper
hadallowed almost three years to pass since Warren was served and almost eldbhsriomass
since the Court outlined the correct procedure for Harper to follow if he wanted to atitginfe
default against WarrenAs a result, lie Court denied the motion for subpoevithout prejudice
on February 20, 2020.

The Court concludeds order denying the motion for subpoena by addreddegefs
need to file ashow cause response. The Court noted Haaperhad filed his motionfor the
subpoendefore theFebruary 21, 2026how causeesponsaleadline However, the ration for
subpoena id actually not show cause as why Harper hadnot prosecuted his claimagainst
Warrenand dd not demonstrate why he nesdimore time to obtain entry of default against
Warren. Despite these shortcomingbe Court gave Harper an additional fourteen (14) days in
which to comply with the show cause order. The Court again cautitergerthat failure to file
a timely resporse addressed to whyarperhadnot taken steps to prosecute his claims against
Warrenmight result in the dismissal dfis case with prejudice and without further noticgee
Order Denying Mot. to Issue Subpoena 3-4, Feb. 20, 2020 (ECF No. 45).

Harperhas nowfiled his show cause respse(ECF No. 46, Feb. 27, 2020)Harper
essentiallystands orthe merit ofhis originalmotion for default judgment (ECF No. 37). Harper
points out that he addressed the matter to the Clerk of @earrequedor the“entry of default
judgment” agairst Warren. While Harper acknowledges that the Court dehadnotion for
failure to take the correct procedural steps maintains that he did, in fact, follow the correct
procedure. Harper also argues thpatst like the Clerk of Courtthe Court couldenter default
against Warren for her failure to appear. As far as his claims againsry\Harper states that

shecontinues to work as a security guard at the Vasco A. Smith Administration Building, though
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shenow works for a differentompany than thprivate firm she worked for at the time relevant
to Harper’'s suit. Harper has also included ph¢tas A) of a person who he claims is Warren.
Harper does not state why these facts or his photos of Warren are material $& loiswhy they
show cause as to why the Court should not dismiss the Complaint.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 41(b) states that “[i]f the plaintiff failgrésecute or to
comply with these rules or a court order, a defendant may move to dismassidimeor any claim
against it.” Fed. R. Civ. P. 41(b). While it speaks of a defendant’s right to request disRidsal,

41(b) does notbridgea district court’s inherent authority to dismiss a plaintiff's case with
prejudice for the plaintiff's failug to prosecute it.Link v. Wabash R. Co370 U.S. 626, 629

(1962) The Supreme Court has remarked that this inherent authority “is necessary in order to
prevent undue delays in the disposition of pending cases and to avoid congeasigocalendars

of the District Courts. Id. at629-30 see alsKnoll v. Am Tel. & Tel. Co.,176 F.3d 359, 363

(6th Cir. 1999)(stating that the inherent authority to dismiss a ¢&savailable to the district

court as a tool to effect management of its docket and avoidance of unnecessary burdens on the
tax-supported courts and opposing parijes”

District courts enjoy substantial discretion in determining whether dismissal is
appropriate.Knoll, 176 F.3d at 3631armonv. CSX Transpinc., 110 F.3d 364, 366 {6 Cir.

1997). Whenconsideringdismissafor failure to prosecute, a court showdighthe following

factors: “(1) whether the party’s failure is due to willfulness, bad faith, of; f@)lwhether the
adversary was prejudiced by the dismissed party’s conduct; (3) whether the dismigsadpa
warned that failure to cooperate could lead to dismissal; and (4) whetheirdstis sanctions

were imposed or considered before dismissal was ordeteakrpenter v. City of Flint723 F.3d



700, 704 (6th Cir2013). A district court should not dismiss for failure to prosecute unless there
is a “clear record of contumacious conduct by the plaintif¥ti v. T.W. Wang, Inc420 F.3d 641,
643 (6th Cir. 2005).
ANALYSIS

The Court holdshat dismissal of Harper’s clainfier failure to prosecutss justified. The
procedural history of the case evidences a pattern of delay and a lack of diligeravpershbart
in pursuing his claims against Warren. Harper filed suit and obtainedeserviVarremver three
years ago Based on the fact that Warren was served May 3, 2017, Warren’s responsive pleading
was due no later than May 25, 201SeefFed. R. Civ. P. 12(a)(1)(A)(i) (requiring a defendant to
serve an answer within 21 days after being served with the summons and comaiog).
Warren'’s responsive pleadimgadline passethnd at all times since ¢h), Harper could have
easily requested entry of default against Waateany time

But that hasnot happenegddespite two different show cause orders to spur Harper into
action and another order spelling out the correct process for obtaining entry of. défeaufirst
show cause order (ECF No. 34) in the case came when Harper allowed almasteatiesto
pass after Warres deadline tdile ananswer. Th Magistrate Judge’s April 2018 show cause
order put Harper on notice of his need to prosecute his claims against Warren andddatiper
about the possibility of dismissal fors failure to prosecuteShow Cause Order 1, Apr. 5, 2018
(ECF No. 34). Harper respoadto the show causerderand explained that he was moving to
hold Warren’s employer, Allied Universal, in contempt and that he was seeking “entifiaoit de
judgment” against Warren. Pl.’s Show Cause Resp. 2, May 7, 2018 (ECF No. 36). But those were
actions Harper took after the show cause order issteeger never actually explainadhat action

he had taken in the intervening monthswdry he had allowed eleven months to pass before
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proseaiting his claims against Warren.

The Courtultimately denied the motiofior default judgmentor Harper’s failure to take
the correct steps under Federal Rule of Civil Procedure 55. But the Court denied the motion
without prejudice to Harper’s right to-fiee it. While the Court pointed out the irregularity of
seeking entry of default and defajudgment at the same time, the Court outlined the correct
processrequired to have the Clerk enter Warren’s deféitdt. Rather tharcomply with the
procedural ruleand simply file a proper motion for entry of default, Harper once more waited
act this time ten months with no further effort to move the case forwang Court denied the
motion for default judgment on March 29, 2019. No activity occurred in the case for the rest of
2019. Thatdelay occasioned the second show cause order (EC&3)avhich the Court issued
January 31, 2020.

Since the Court issued the second show cause order in January 2020, Harper has filed a
motion to issue a subpoena and a show cause respdageer'smotion failed to comply with the
most basic requirements for a Rule 45 subpoena. Perhaps more important, the motion did not
show why a subpoena was needed at this stage of thikeefase Harper could take the ministerial
step ofhaung the Clerk entedefault against Warren. Harper’s show cause response does not fare
much better. Harper argues that contrary to the Court’s January 2020 show cau$élarpler,

did request “entry of default judgment.” Harper appears to conflate entry of defdelt Rile

2 To the extent that Harper now seeks reconsideration of the Court’sdmiolgng his
motion for defauljudgment Harper has not demonstrated cause for the Court to revise its decision
almost a year lateiSeeLocal R. 7.3(b) (permitting a party to seek revision of an order if the party
shows (1) a material difference in fact or law from that which wasspnted to the Court before
entry of the interlocutory order . ; or (2) the occurrence of new material facts or a change of law
occurring after the time of such order; or (3) a manifest failure by the Court taleonsaterial
facts ordispositive legal arguments that were presented to the Court before sudcindeyl

order.”).
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55(a) with default judgmeninderRule 55(b). This is a distinction the Court’s order denying
Harper’s motion for default judgment carefully explained last Madiehor to obtaining a default
judgment under either Rule 55(b)(1) or Rule 55(b)(2), there must be an entry of defaaitided

by Rule 55(a).” Order Denying Mot. for Def. J. 2 (quoting 10A Charles Alan Wright Eedleral
Practice and Procedurg§ 2682). Harper's misunderstanding of Rule 55 or his misreading of the
Court’s order does not excuse his failure to follow the Federal Rules of Civild@recés the
Sixth Circuit has repeatedly emphasizedproselitigants are not exempt from the
FederaRulesof Civil Procedurg Reese v. Ohio Dé&pof Rehabilitation and CoryNo. 173380,
2018 WL 4998188, at *26¢th Gr. June 212018)(citing Wellsv. Brown 891 F.2d 591, 594 (6th
Cir. 1989) even where thpro separty “may not have fully understobdhat the rules required

In re Sharwell 129 F.3d 1265, 1997 WL 681509, at 8t Ar. Oct. 3Q 1997)(citing Jourdanv.
Jabe 951 F.2d 108, 110 (6th Cir.1991)

In sum, Harper waitedleven months from Warren’s failure to file an answer and then
anotherten months from the denial of his motion for default judgment before taking any further
action to prosecute his claims. After a total of 21 months of inaction, two show causeasrde
anorder outlining thestraightforwardorocedural steps to have default entered, Harper has still not
taken action to prosecute his claims against Warren. The Court finds that disihidagber’s
claims against Warren is now required to prevent further delay and remove thisocadbef
Court’s docket.Link, 370 U.Sat629-30.

The balance of the factors for the Court to consider weighs in favor of involuntary
dismissal. The first factor, Harper’s willfulness, bad faith, or fault, weighs agdiinst While the
Court has no reason to find that Harper has acted willfully or in bad faith, he befansltiier 21

months of delay in this case caused by his failure to act and in particular in thinamose year
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that ha elapsedsince the Court denied his motion for default judgmdnbears emphasis that
Harper had only to file a motion for entry of default under Rule 55(a) to prosecute his claim
against WarrenHarper chose instead to raise frivolous issfiest seeking a contempt sanction
againgWarren’s employer, who is not a party to this action, and more recently byefitmagitless
motion for a subpoena against an unidentified party.

Moreover, Harper was clearly on notice that his failure to prosecute his cass s¢airen
might resuliin the dismissal of the action withcarfurtheropportunity to be heard'Prior notice,
or the lack thereof, is a key consideration when determining whether a distnittabuses its
discretion in dismissing a case pursuant to Rule 41({iited States v. $506,069.09 Seized From
First Merit Bank 664 F.App'x 422, 430 6th Ar. 2016) (citations and internal punctuation
omitted). Both the Magistrate Judge’s April 2018 show cause order and the Court’s January 2020
show cause order cautionéthrper thathis failure to respond to the orders might result in
dismissal. What is more, the Court’'s February 20, 2020 order denying Harper's motion for a
subpoena noted that he had not addresseahdisé recenshow cause order arstia spontegave
Harpe more time to respond. The Court’'s order concluded with the following admonition:
“Failure to file a timely response addressed to why Harper has not takemospepsecute his
claims against Warren may result in the dismissal of his case with pregmtiosithout further
notice” Order Denying Mot. to Issue Subpoenra 3Feb. 20, 2020 (ECF No. 45). Harper’'s show
causeesponseoubled down on his motion for default judgmbpasseling that he had complied
with the correct procedures for prosecuting his claims against Warren, even tho@guttie
previous orders had clearly held the opposite. Harper has had notice of the need to presecute hi
claims against Warren and warnings frima Court about the consequences of his failure to do so

since the Magistrate Judge’s April 2018 show cause ocater at the very least since the Court
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denied his motion for default judgment in March 2019.

Finally, the two show cause ordees well aghe Court’s order denyinthe motion for
subpoenagonstitute consideration of less drastic measures prior to dismissal. Disimissa
appropriate where the action “amounted to failure to prosecute and no alternatiiansaoctd
protect the integrity opreirial procedures.Kempv. Robinson262 F. Appx 687, 692 (6th Cir.
2007) (quotingCarter v. City of Memphis, Tenn636 F.2d 159, 161 (6th Cir. 1980))The two
show cause orders and the Court’s order granting Harper more time tohides @ause response
each gave Harper an opportunity to avoid the sanction of dismissal. Therefore, théndsur
thatall of these considerations counsel in favor of dismissal.

This just leaves the question of whether Harper's actions have prejudiced Wahen.
Court has no reason to find that Warren has suffered any prejudice based on Harpes'sofail
press his claims against her. Not only did Warren fail to answer by the pleledidigne, she has
never answered or otherwise appeared to defend herse$f madtter in the more than thirsgven
(37) months since the Marshal served her with the Complaint. Despite Warren’s obvauls de
Harper continued to certify to the Court that he was serving Warren with copies of nuaisll
of his filings with the Court, including his most recent show cause response. It i®dleaCourt
that Warren has all times been on notice of Harper’s claims against Adthough tis reason
weighs against the dismissal of Harper’s suit for failure to prosecuteest mbt overcome the
weight of the othefactors thasupportdismissal.

CONCLUSION

The Courtffinds that Harper has failed to prosecute his claims against Wartiesthree
years since the U.S. Marshal served her with a summons and the complaint. Theeefmes H

Complaint is hereby dismissed for failure to prosecute pursuant to Federaf Rulé Procedure
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41(b). The Clerk of Court is directed to enter judgment.

IT ISSO ORDERED.

§ S. Thomas Anderson
S. THOMAS ANDERSON
CHIEFUNITED STATES DISTRICTIUDGE

Date: June 16, 2020.
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