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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

THOMAS ZANIEWSKI andLINDA
SANDERS

Plaintiffs,
No. 2:17€v-02314TLP-cgc
2

R.V. WORLD COMPANY,INC., d/b/a
DAVIS MOTORHOME MART, AND
TIFFIN MOTOR HOMES,INC,,

Defendans.

N N N N N N N N N N N N

ORDER ADOPTING IN PART AND OVERRULING IN PART REPORT AND
RECOMME NDATION ADDRESSING DEFENDANT S’ PARTIAL MOTION FOR
SUMMARY JUDGMENT

Thomas Zaniewski and Linda Sanders (“PlaintifiigdTiffin Motor Homes, Inc.
(“Tiffin”) and Davis Motorhome Mart (“Mart”Joverthe sale of a 2016 Tiffin Allegro
(“Venhicle™). Plaintiffs claimbreach of contract, breach of state and federal warnaotgtions
of the Tennessee Consumer Protectionaketbreach of duty of care relatedhailment
Defendang each move for summary judgment undate 56(a)of the Federal Rulesf Civil
Procedureclaiming there are no genuine issues of material f@CF N&. 69, 71) TheCourt
referred this cas® the Magistrate Court for management dpattrial matterainder Local
AdministrativeOrder2013-05. The Magistrate Couissued a Report and Recommendation
(“R&R™) recommending that the Motiorfer summary judgmertie grantedor all claims,
except for the claim related to the alledpdiment withTiffin. (ECF No. 83 The R&R is

now ripe becauselaintiff timely objectedo the R&R. §eeECF No. 85 For the reasons
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below, the CourADOPTSIN PART the R&R As a resultDefendants’ Motiorior Summary
Judgments GRANTED IN PART AND DENIED IN PART.

LEGAL STANDARD

Thesestandards apply this case

Review of the R&R

When reviewing a Report and Recommendation from the Magistrate Court,

[a] judge of the court shall make a de nalaermination of those portions of the
report or specified proposed findings or recommendations to which objection is
made. A judge of the court may accept, reject, or modify, in whole or in part, the
findings or recommendations made by the magistrate judge. The judge may also
_receive_further evidence or recommit the matter to the magistrate judge with
instructions.

28 U.S.C. § 636(bgaccad Fed. R. Civ. P. 72(b)(3). After conducting a de noeaxgew, a
district courtneed notrticulate all the reasons it rejects a party’s objectiduggle v.
Seabold 806 F.2d 87, 92 (6th Cir. 1986). Nor does the Court have to review the portibes of t
R&R that the parties did not properly objedhomas v. Arnd74 U.S. 140, 150 (19857
party objecting to the R&R must do so with enough specificity “to enable the dtstut to
discern those issues that are dispositive and contentiMiier v. Currie 50 F.3d 373, 380
(6th Cir. 1995)citing Howard v. Sec'y of Health and Human Ser982 F.2d 505, 509 (6th
Cir. 1991). That saida partycannot faise at the district court stage new arguments or issues
that were not presented to the magistfetairt]” absent compelling reasonslurr v. United
States 200 F.3d 895, 902 n.1 (6th Cir. 20@06iting United States v. Water$58 F.3d 93, 936
(6th Cir. 1998)).

I. The Summary Judgment Standard

“The court shall grant summary judgment if thevant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a mattér éedw



R. Civ. P. 56(a)see alsaChapman v. UAW Local 100670 F.3d 677, 680 (6th Cir. 2012)A “
fact is material fopurposes of summary judgment if proof of that fact would establish or refute
an essential element of the cause of action or defeBsaederle v. Louisville Metro Goy't
687 F.3d 771, 776 (6th Cir. 2012) (internal quotation marks omitted). “A dispeteraterial
facts is‘genuine’ ‘if the evidence is such that a reasonable jury could return a verdice for
nonmoving party’ Id. (quotingAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (19386)
“When the nonmoving party fails to make a sufficient showing of an essentiarglef his
case on which he bears the burden of proof, the moving parties are entitled to judgment as
matter of law and summary judgment is propeChapman 670 F.3d at 68(citing Celotex
Corp. v. Catrett477 U.S. 317, 323 (1986 accord Kalich v. AT & Mobility, LLC 679 F.3d
464, 469 (6th Cir. 2012).

“The moving party bears the initial burden of demonstrating the absence ofranyege
issue of material fac¢t. Mosholder v. Barnhardi679 F.3d 443, 448 (6th Cir. 2012)ting
Celotex Corp.477 U.S. at 323). “Once the moving party satisfies its initial burden, the burden
shifts to the nonmoving party to set forth specific facts showing a triable issegerial fact.”
Id. at 44849 (citingMatsushita Elec. Indus. Co. v. Zenith Radio Co#5 U.S. 574, 587
(1986)).

To show that a fact is, or is not, genuinely disputed, both paes teeither” cite[] to
particular parts of materials in the recoat “show([] that the materials cited do not establish
the absencer presence of a genuine dispute, or that an adverse party cannot produce admissible
evidence to support the fdctBruederle 687 F.3d at 776 (alterations in original) (quoting Fed.

R. Civ. P. 56(c)(1))see also Mosholde679 F.3d at 448 (“To support its motion, the moving



party may show ‘that there is an absence of evidence to support the nonmovirgcpagy”
(quotingCelotex Corp.477U.S. at 325)).

“The court need consider only the cited materials, but it may consider otheriatsan
the record. Fed. R. Civ. P. 56(c)(3kee also Emerson v. Novartis Pharm. Codd6 Fed
App'x 733, 736 (6th Cir. 2011)"([JJudges are not like pigs, hunting for trufflélsat might be
buried in the record); Chi. Title Ins. Corp. v. Magnuspd87 F.3d 985, 995 (6th Cir. 2007)
(“A district court is not required tesearch the entire record to establish that it is bereft of a
genuine issue of material fat.

“In considering a motion for summary judgment, [a court] must draw all reasonable
inferences in favor of the nonmoving party?helps v. State Farm Mut. Auto. Ins. (&80
F.3d 725, 730 (6th Cir. 2012) (citiddatsushita475 U.S. at 587). The central issue is
‘whether the evidence presents a sufficient disagreement to require sobnassjury or
whether it is so onseided that one party must prevail as a matter of"lavd. (quoting
Anderson477 U.S. at 251-52).[A] mere‘scintilla of evidence in support of the non-moving
party s position is insufficient to defeat summaryguotkent; rather, the non-moving party must
present evidence upon which a reasonable jury could find in her falimgle v. Arbors at
Hilliard , 692 F.3d 523, 529 (6th Cir. 2012) (quotiwgderson477 U.S. at 252).

FINDINGS OF FACT

The Courtwill first address the Magistrate Judge’s proposed factual fintiergs
Plaintiffs assert that the Magistrate Court overlooked evidence in thel thed Plaintiffs met
with Tiffin representatives during the Warranty Period to discuss repairg: NiBC35at

PagelD879.) Plaintiffs allege alsthat Tiffin representatives engaged in “unfair or deceptive

acts such as statirilgat any repairs would make the Vehicle “better than neld.”a 881.)



Plaintiffs properly briefed this issue in their opposition to this motion and Tiffered no
dispute. (ECF No. 79.) The Cowill address these allegations indgtglysis of this R&R.
Other than that, though, the Cofully adopts the Magistrate Judge’s proposed findings
of fact. SeeECF No. 25 at PagelD 58-60.)
ANALYSIS
l. Tiffin
A.  Plaintiffs’ Breach of Contract and Warranty Claims

Plaintiffs allege that Tiffin violated the Magnusdioss Warranty Act and breached the
parties’ contract/warranty because the Vehicle did not conform to the waaratiiecause
Tiffin failed to inform Plaintiffs that the Vehicle was unfit for ordinary useCFENo.1 at
PagelD 2223.)

“The essential elements of any breach of contract claim include (1) the egisfean
enforceable contract, (2) nonperformance amounting to a breach of the contré8}, and
damages caused by the breach of the contrdd®C LifeMed, Inc. v. AMCFennessee, Incl83
S.W.3d 1, 26. (Tenn. Ct. App. 2005) (citations omitted). “[lJn providing a federal right of
action for breach of warranty, the [Warranty Act] does not create an addigoleahf warranty,
and only affords a right of action arising from state wardaw.” Kuns 926 F. Supp. at 983—
84 (citingTemple v. Fleetwood Enterprises, .Int33 Fed. App’x. 254, 268 (6th Cir. 2005)).
“[A] plaintiff must demonstratthat (i) the item at issue was subject to a warranty; (ii) the item
did not conform to the warranty; (iii) the seller was given reasonable opportuniiyet@ny
defects; and (iv) the seller failed to cure the defects within a reasonable trneasonable
number of attempts.Kuns v. Ford Motor C9.543 Fed App’x 572, 576 (6th Cir. 2013)

(quotingTemple v. Fleetwood Enterprises, .Int33 Fed. App’x. 254, 268 (6th Cir. 2005)



Tiffin argues thatts motion should be granted both claims because Plaintiifsuld
enjoy full use of the vehicle during and after tharvéntyPeriod. (ECF No. 72 at PagelD 464.)
Indeed, the relevamvarrantyPeriod ran from October 20, 2015, until October 20, 28t.6he
latest. (ECF Nol at PagelD 20; ECF No. 72-3.) Tiffin contends that since purchasing the
Vehicle,Plaintiffs have travelled to at leasght destinations (ECF No. 72 at PagelD 464.)
Indeed, Plaintiff Zaniewski testified thah, 2018, Plaintiffs spent nearly three months in Fort
Myers, Florida. (ECF No. 72-at Pagel196.) During that time, Plaintiffs also took trips
throughout Texas, Alabama, Indiana, and visited Yellowstone Park, the Hoover Dam, and the
Grand Canyon. (ECF No. 72-2 at PagelD 496-9%fjn continuego allegethat in 2017,
Plaintiffs did not conduct any maintenance or repairs on the Vehideat Pagellb611)

What is more, the Warranty expressly disclaims any liakolitthe Vehicle’s slideouts. (d.;
ECF No. 72-3.)

The Magistrate Court recommends that this Court dismiss these claims determining tha
“Plaintiffs have cited no evidence as to what occubeitiveen the purchase date and the
conclusion of the Warranty.” (ECF No. 83 at PagelD 8are specifically, the Magistrate
Court determined there was no evidence that any repairs covered by the Warranty wer
conducted during the Warranty Periodd. But this Court finds that Plaintiffsdiscovery
responses and deposition testimorgtuded withtheir Responses to these motions show at
least an issue of faower the performance of the Vehicle during the Warranty Period and
attempts taepair it during that time (SeeECF Nos. 79-5, 79-6.)

For examplePlaintiff Zaniewski testifiealuring his deposition that Tiffin made
numerous attempts to repair the Vehicle. (ECF No. 79-5 at PagelD 759~6€8ed

Zaniewski testified thate took the Vehicle to Tiffin for repair on December 3, 2015, May 10,



2016, and June 8, 2016. (ECF No.%>at Pagell¥59.) As tothe December 3, 201%isit,
Zaniewski testified that he submitted 13 items for repair, including a looksgbash, buffed
galley, bathroom wall, and bathroom doold. &t PagelD 75962.) Zaniewski also made a
laterwarranty request for the bathroom door on June 8, 20d6at761.) Indeed Plaintiffs
state in theiResponséo Defendant’s Interrogatories that they contacted “Tiffin represeatati
Ken Neal regarding purchase, defects, damage and/or repairs related” to tiie Sghimes
during the WarrantyPeriod. (ECF No. 79-6 at PagelD 824-825.)

Because ofhis evidence, th€ourtfinds there is a fact issue whetltlee Vehicle
conformed to the Warranty as well as whether Tiffin breached its duty tocatinecessary
repairs during the Warranty Period.

Defendant’s Motiorior SummaryJudgments DENIED as to this claim.

B.  Plaintiffs’ Claims Under the Tennessee Consumer Protection Act

Plaintiffs allege Tiffin violated the Tennessee Consumer Protection ACRATC
because one of Tiffin’s employees represented to them that any repaed/&hible would
make it “better than new!?

Thepurpose of thd CPAIs to protect consumers from “unfair or deceptive acts or
practices affecting the conduct of any tradeamnmerce . . . declared to be unlawful and in

violation of this part.” Tenn. Code Ann. § 47-18-104(b). To recover under the TCPA, a

t Although he Magistrate Court incorrectly stated that “Plaintiffs have cited no esedafrany

act or practicg (ECF No. 83 at PagelD 874) thourt stillagrees with the Magistrate Court’s
conclusion that this claim faihs a matter of law.Id.)

2 Plaintiffs also allegethat Tiffin misrepresented “the quality of their workmanship . . . that the
slide-outs were working fine . . . [they] concealed and/or failed to inform the ifathiat the
Allegro could not be used in a normal and customary manner . . . that the vehicle was not fit fo
ordinary use,” and that they failed properly to diagnose, repair, and “properly henor th
warranty.” (ECF No. 79 at PagelD 693.) But plaintiffs cite no evidence to support this claim.
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plaintiff must prove “(1) that the defendant engaged in an unfair or deceptive aatice
declared unlawful by the TCPA and (2) that the defendant’s conduct causedeatainable
loss of money or property, real, personal, or mixed, or any other article, commoitiiyg of
value wherever situated . . . .Tucker v. Sierra Builders80 S.W.3d 109, 115 (Tenn. Ct. App.
2005) (quoting Tenn. Code Ann. § 47-18(#)(1)).

That said, one should not confusdeceptive act with “puffing,” a “general statement][]
of opinion that could apply to most any product or servidani’s Collecibles Network, Inc. v.
Sterling Commerce (Am.), IndNo. 3:09€V-143, 2016 WL 9132294, at *14 (E.D. Tenn. Sept.
7, 2016). See also Wendy'’s of Bowling Green, Inc. v. Marsh USA,Niac.3-10-1043, 2012
WL 370486, at *5 (M.D. Tenn. Feb. 3, 2012Puffin g’ refers to loose general statements
made by sellers in commending their products or servjces.

In particular, about puffing, the Tennessee Court of Appeals observed “[¢lagsments
embody exaggerations, the truth or falsity of which cannot be determined easiéynthant to
no more than an expression of the seller’s opinion about the character or quality ofitra.pr
Ladd by Ladd v. Honda Motor C®39 S.W.2d 83, 100 (Tenn. Ct. App. 1998knnessee law
does not consideush statementsiisrepresentatian Ware v. C.R. Bard, IncNo. 1:07€V-

172, 2007 WL 2463286, at *3 (E.D. Tenn. Aug. 28, 2007) (qudtady v. Honda Motor Co.,
Ltd., 939 S.wW.2d 83, 97 (Tenn. Ct. App. 1996)). The Court recognizes that “the question of
whether a particular statement amounts to an actionable misrepresentation walllgéedeft

to the jury whenever the circumstances indicate that the buyer reasonabistaoiéhat he or
she was receiving something in the way of an assurance as to specific(lactsButthere is

no issue for the jury to decidere



The allegety misleading commerthat the work would make the vehicle “better than
new” wouldnot lead a reasonable person to expect to receive anyihitige way of an
assurance as to specific fattd.he statemeris an opinion about the character or quality of the
workmanship.SeePizza Hut, Inc. v. Papa John’s Int'l, In@27 F.3d 489, 498 (5th Cir. 2000)
(the slogan “Better Ingredients. Better Pizza.,” was “pufferyderthe Lanham Aqgt Harrison
v. Avalon Properties, LL246 S.W.3d 587, 601 (Tenn. Ct. App. 200iMe “statement that
[defendant] would be ‘a much better builder’ . . . is nothing more than a statement of opinion . .
.."); U.S. Healthcare, Inc. v. Blue Cross of Greater Philadelp8&8 F.2d 914, 925 (3d Cir.
1990) (The statement[b]etter than,” constitutes “the most innocuous kind of ‘puffing,’
common to advertising and presenting no danger of misleading the consuming public.”)

Becausdiffin’s allegedrepresentation that it would make the Vehicle “better than new,”
is an opinion about the quality and characteitsofvork, it is not actionable misrepresentation
The statement “better than new” is a rhetorical, routine statement “of opintarotiid goply to
most any product or serviceAm.’s Collectibles Networik016 WL 9132294t *14.

Defendant’s Motion for Summary MotiontisereforeGRANTED as to tis claim.

C. Plaintiffs’ Bailment Claim
Tiffin does not challenge Plaintiff's bailment claim in its Motion for Summary Judgmighe
Court therefore agreadth the Magistrate Court that this claim should remaidisturbecdas
against Tiffin. (ECF No. 83 at PagelD 874f)Tiffin seeks adjudication on this issue, the Court
DENIES the Motion as to this clainqld. at 863.)

1. Davis MotorhomeMart

A. Plaintiffs’ Breach of Contract, Warranty, TCPA, and Bailment Claims



In an apparent attempt to allege causes of action against Mart, Plagaliisge all
claims “as if fully rewritten herein."(ECF No. 1 at PagelD 26.) But none of those claims allege
any conduct by Mart, only Tiffin. Id. at 22—-23).

For that reason, the Magistrate Court chose to construe Mart’s instant nsodidhcion
to Dismiss for Failure to State a Claim under Rule 12(b)(6) of the Federal atulavil
Procedurée. (ECF No. 83 at PagelD 869.) A party may win on summary adjudication by
showing “that the materials cited do not establish the absence or preseneawha gispute,
or that an adverse party cannot produce admissible evidence to support thBriaedérle 687
F.3d at 776ditations omitted).This Court declines to adopt the Nistgate Court’sexact
reasoning and will analyze thimder the smmaryjudgment standard.

Even so, this Court reaches the same conclusion. Plaintiffs have simpkptaahed
how Tiffin’s conduct relates to MarRather Plaintiffs state only that “Mart has ratified Tiffin’s
conduct, and therefore, assumed the burdens and liabilities of . . . Defendant’s conduct.” (ECF
No. 85 PagelD 878.) But Plaintiffs provide no supporting evidence that Mart did, in fact, agree

to ratify or assume any of Tiffie’conduct. And these allegations by themselves, without

3 HadDefendant filed a timely Motion to Dismiss under Rule 12(b)(6), this Court would have
dismissed these claims becatise Complaint alleges no specific wrongdoing by Mé&fio

state a claim for relief, Plaintiff must show how each Defendant is accéeibedause the
Defendant was personally involved in the acts about which he compl&sih v. PeopleNo.
4:12CV-120-M, 2013 WL 1411230, at *5 (W.D. Ky. Apr. 8, 20&8)ng Rizzo v. Goode423

U.S. 362, 37576 (1976)Reed v. Tennessea¢o. 06-27565SHM-TMP, 2008 WL 11414587, at

*3 (W.D. Tenn. Oct. 31, 2008) (“[T]he complaint does not specify the defendants sued on each
claim . . . Plaintiff's allegations about these staguare, therefore, insufficient to give each
defendant ‘fair notice of what the plaintiff's claim is and the grounds upon whicstst'te
(quotingConley v. Gibson355 U.S. 41, 47 (1957)).
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evidentiary support, cannot avoid summary judgment. The @wrgforeconcludeghat there
is no genuine issue of material of fattoutMart.

Defendant’s Motion for Summary Motion@GRANTED as to tkeseclaims.

B. Discussion as to What Magistrate Court Styles “Claim 5”

Plaintiffs seek rescission or repurchase of the Vehicle, a remedy which thmeyoolgi
Mart can provide.(ECF No. 1 at PagelD 26.) Because of this, tesert that Mart ia
necessary party to this action because Mart sold Plaintiffs the Vehitle.This Court finds
that Plaintiffs were simply asserting a basis to join Mart as a party to this laatbeit than
asserting a separate cause of actiBmen soMart is not a necessary party under Rule 19 of the
Federal Rules of Civil Procedubecausdiffin cansufficiently provide ay relief, if necessary,
to make Plaintiff whole. (ECF No. 83 at PagelD 872.)

To be clear, Plaintiffs permissively joinétart in this lawsuitunder Rule 20 of the
Federal Rules of Civil Procedure because there tggrestion[s] of law or fact common to all
defendants . . . in this action.” Fed. R. Civ. P. 20(a)Bt Plaintiffs have failed to support the
allegations common to both defendants—that “Mart has ratified Tiffin’s conduct, and therefore,
assumed the burdens and liabilities of . . . Defendant’s conduct.”—with evidence suféicie
withstand summary judgment. (ECF No. 85 PagelD)8W%8short, Plaintiffs properly joined
Mart as a party to this lawsuit, Mart properly moved for summary judgment, ar@aiisfinds
that summary judgment is, in fact, appropriages a result, this Coudismis®sall claims

against Mart.

11



CONCLUSION

For these reasonthie Court ADOPTS$he Report and RecommendatibhPART, but
MODIFIES the Reasoning. DefendahMotion for Summary Judgmeit GRANTEDIN
PART AND DENIED IN PART.

SO ORDERED, this 2h dayof February, 2019.

s/ Thomas L. Parker

THOMAS L. PARKER
UNITED STATES DISTRICTIUDGE
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