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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

DEANDRA GRAY,

Plaintiff,
No. 2:17ev-02346T LP-tmp
2
JURY DEMAND
UNITED STATES OF AMRRICA,
CHARLES SAMUELS, EDNA PRINCE
F. CABANERO, SHARONDA DOBBINS
BRANCH, DUSTIN BOWDEN, FRANK
HARGROVE, SHEENA BAILEY, MARK
S. INCH andCYNTHIA GAIA,

N N N N N N N N N N N N N N

Defendang.

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

Defendants move to dismiss Plaintiff's Amended Complainhdhe alternativefor a
grant of summary judgment. (ECF Nih.) Plaintiff responded and also moved fansmary
judgment! (ECF No0.62.) For thereasongxplained below, Defendants’ Motion for Summary
Judgment iSRANTED and Plaintiff's Motion for Summary Judgment is DENIED.

BACKGROUND

Plaintiff's suit arises out of the allegedly insufficient medical care hevedeavhile
incarcerated at the Federal Correctional Institution in Memphis, Tennés€de

Memphis”). In particular, Plaintiffassertsn his Amended Complaint thBXefendantslenied

1 Also, as part of his Response, Plaintiff moved for leave to file excess pages andddés
did not respond. The Court has considered the entirety of Plaintiff's Response so bis Moti
for Leave to File Excess Pages is GRANTED.
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him adequate medical care after he suffered a stroke in April 2012. (ECF NatZ2agelD
185.) Plaintiff claims thate had slurredpeech, he was experiencing numbness and tingling
throughout his body, and leas disorienteduring this time. Ifl.) Plaintiff's unit officer,

Mr. Miller, observed Plaintiff's condition and immediately took him to the medical
department. I1(l.) Nurse $aronda Dobbing8ranch (Defendant Branch”) examined

Plaintiff by takinghis blood pressure.ld.) Sheallegedly toldhim that he was not suffering

a stroke or a heart attack and that she would order an x-ray of his hands and spine to
determine the caus# his sensations. Id) Plaintiff then went back to his unitid()

Plaintiff's conditiondid not improve.He alleges thathe facility staffdeniedhim
medical care throughotis time at FClI Memphjsut he als@ssertshat Defendants Prince,
Branch, and Gaia evaluated him medicdilying this time. (ECF No. 29-at Pagel[186.)

In any eventPlaintiff claimshe was denied additional testing and pain medication to deal
with his “constant” and “severe pain” that prated him from sleeping.Id.)

Aroundseven weeks latean optometrist evaluatd@laintiff as part of his routine
clinical treatment for hypertensionld() The optometrist allegedly informed Plaintiff that
“she(the optometristiliscovered symptoms indicating that he was suffering from a serious
medical condition.” Id.) During his follow-up appointment with Defendant Prince, Plaintiff
allegedly learnethat the optometrist had observed signsasbtid artery disease and that
she recommended a Doppler ultrasound efarRlaintiff. (Id.) Even soPefendant Prince
allegedlyrefusedo run tests taleterminewvhether he had suffered a strad#hough he was
still experiencing numbness atidgling. (1d.)

Sometimdater, a cardiothoracic surgeon examiri@dintiff andperformed an

arteriogram to check for stenosis of Plaintiff's blood vessels. (ECF Nb.a2%agel187.)



Despite the cardiothoracic surgeon allegedly finding evidensggoificant carotid artery
stenosis, Defendant Prince informed Plaintiff that he was physicallytfitne sign of
atrophy or deficits. 1¢.) Plaintiff's conditionthen allegedly continued to deteriorate. He
assertghat he suffered from neurological and skeletal conditions that Defenelints
untreated by Defendants despite repeated requests for assis@eedd gt Pagel190.)
Plaintiff suedfor negligence and violations of his constitutional rightd. &t PagelD
217.) He requests injunctive relief and compensatory and punitive damages to resmedy hi
harm. (d. at PagelD 218-19.) Defendant now moves to dismiss the complaint or, in the
alternative, for summary judgment on Plaintiff's claimECF No. 55.)Plaintiff responded.
(ECF No. 62.) The Motion is now ripe.

LEGAL STANDARD

Standard to Convert a Rule 12(b)(6) Motion to one for Summary Judgment

Defendantsnoved to dismiss Plaintiff's Amended Complaint under Rule 12(b)(6), or
in the alternative, for summary juahg@nt under Rule 56 of the Federal Rules of Civil
Procedure. (ECF No. 55.) Defendants have attached affidavits and exhibits twtithre M
that are outside the scope of the pleadin§eefECF Nos. 52-3, 52-4, & 52-5.) “If, on a
motion under Rule 12(b)(6) or 12(c), matters outside the pleadings are presented and not
excluded by the court, the motion must be treated as one for summary judgment under Rule
56. All parties must be given a reasonable opportunity to prelsémt anaterial that is
pertinent to the motion.” Fed. R. Civ. P. 12(d)ysocki v. Int'l Bus. Mach. Cor©07 F.3d
1102, 1106 (6th Cir. 2010). Additional notice is not required when the non-movindparty
notice that the motion maye convertednto one for summary judgment and the non-moving
partyhasenough time to produce evidence to refute the moving party’s evidSeee.

Wysockij 607 F.3d at 1106.



Il. Summary Judgment Standard

A party is entitled to summary judgment “if the movant shows that there is nongenui
dispute as to any material fact and the movant is entitled to judgment as a matter of law
Fed. R. Civ. P. 56(a). “In considering a motion for summary judgment, [a] court construes
all reasonable inferences in favor of the nonmoving pafobertson v. Lucag53 F.3d
606, 614 (6th Cir. 2014¥iting Matsushita Elec. Indus. Co. v. Zenith Radio Codf5 U.S.
574, 587 (1986)). As for the burden of proof, “[tjhe moving party bears the initial burden of
demonstrating the absence of any genuine issue of material f4asfolder v. Barnhardt
679 F.3d 443, 448 (6th Cir. 201@)ting Celotex Corp. v. Catretd77 U.S. 317, 323
(1986)). A moving party can support itsrden by showing “that there is an absence of
evidence to support the nonmoving party’s cadd.”(quotingCelotex 477 U.S. at 325.)

What is a genuine issue of material fact? “A fact is ‘material’ for purposes of
summary judgment if proof of that fact would establish or refute an essentierelef the
cause of action or defenseBruederle v. Louisville Metro Goy'687 F.3d 771, 776 (6th Cir.
2012). “Agenuineissue for trial exists where reasonable minds could differ on a material
fact.” Henschel v. Clare Cty. Rd. Comm%87 F.3d 1017, 1022 (6th Cir. 2013) (emphasis
added). There must be more than “some metaphysical doubtheesrhaterial facts . . . .
Where the record taken as a whole could not lead a rational trier of fact to fihd for t
nonmoving party, there is not ‘genuine issue for triab€ott v. Harris 550 U.S. 372, 380
(2007) (quotingViatsushita 475 U.S. at 586-87).

To show that a fact “cannot be or is genuinely disputed,” each party must cite
“particular parts of materials in the record” or show that the materials citetthéxyparty do

not establish the presence or absence of a genuine factual dispute. Fed. R. Ciy(1},. 56(c



see also Brueder]&87 F.3d at 776. Simply put, “[the court need consider only the cited
materials, but it may consider other materials in the record.” Fed. R. Civ. R3%6(0

other words, “the district court has no ‘dutysearch the entire record to establish that it is
bereft of a genuine issue of material factPharos Capital Partners, L.P. v. Deloitte &
Touche 535 F. App’x 522, 523 (6th Cir. 2013) (per curiam) (quofingker v. Tennessee
539 F.3d 526, 531 (6th Cir. 2008)rogation recognized by Anderson v. City of Blue, Ash
798 F.3d 338 (6th Cir. 2015)).

The burden of proof can shift to the nonmoving party. “Once the moving party
satisfies its initial burden, the burden shifts to the nonmoving party to sespatific facts
showing a triable issue of material facMosholder 679 F.3d at 448-48ge alsd-ed. R.
Civ. P. 56(e)Matsushita475 U.S. at 587. Rule 56(e) “requires the nonmoving party [who
will bear the burden of proof at trial] to go beyond peadings” to show the existence of a
genuine dispute of material fadtelotex Corp.477 U.S. at 324. Conclusory allegations,
unsupported by specific evidence, cannot establish a genuine factual dispuiensudfic
defeat a motion for summary judgnteisee Lujan v. Nat'l Wildlife Fed'®97 U.S. 871, 902
(1990);see alsd~ed. R. Civ. P. 56(e).

ANALYSIS

Plaintiff brings claims under the Federal Tort Claims @GETCA”), 28 U.S.C. 88§
2671et seq, andBivens v. Six Unknown Federal Narcotics Age#@S U.S. 388 (1971).
Defendand moveto dismiss the Amended Complaint, or in the alternative for summary
judgment, arguing: (1) that Plaintiff's na@Bivensclaims are barred under the Prison
Litigation Reform Act (“PLRA”) for failing to exhaust the available administeatigmedies;

(2) that Defendants Bailey, Gaia, and Hargrove are immune from suit; (Bl dnatiff fails



to assert a cognizable claim against Defendantraoid (4)that Plaintiff'sBivensclaims

are timebarred. (SeeECF No. 55.)The Motion also states thBtaintiff has not served some
Defendantd properly. Plaintiff responded by objecting to Defendants’ exhibitdgnd
serving acrossmotion for summary judgmentSéeECF No. 62.)

To begin with, the Coureviews Defendantd¥lotion as one for summary judgment
because the Court considensitterssubmitted by Defendants outside the scope of the
pleadings.SeeFed. R. Civ. P. 12(d)Vysocki 607 F.3d at 1106ln particular the Court
reviews Defendantsffidavits and Plaintiff’'s administrative complaints recor8e¢ECF
Nos. 52-3, 52-4, & 52-5.) Additional notice by the Court is not requiezdbecause this
evidence deals with the threshold issue of whether Plaintiff exhausted hissadativa
remedies—as required by the PLRA-and Plaintiff shoulthaveknown thatDefendants
would submit this evidenceSeeWysock 607 F.3d at 1106. And he had plentytiofe to
respond.Sothe Court addresses Defendants’ motion under Federal Rule of Civil Procedure
56.

l. Failure to Exhaust Administrative Remedies

Plaintiff asser severaklaims under the FTCA for medical malpractice, civil
conspiracy, and negligence. (ECF No. 290RagelD179.) He also claims violatiaof his
constitutional rights undéBivens (Id.) Defendantsounterthat Plaintiff has failed to

exhaust the administrative remedieshis claims, and thus he is not entitled to bring these

2 Defendant Inch was the Director of the Federal Bureau of Rristime current Director is
Hugh J. Hurwitz.As a resultthe Clerkis DIRECTEDto substitute Hugh J. Hurwitz for
Mark S. Inch.

3 Plaintiff did not properly serve Defendants Prince, Cabanero, Dobbins-Branch, and
Bowden. Plaintiff served Defendant Gafallowing Defendants’ Motion. (ECF No. 164.)
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claims against Defend&s because ofhe PLRA’s exhaustion requirements. (ECF No. 55 at
PagelD 293-96.)

A. Administrative Remedy Exhaustion Requirements

The PLRArequires prisoners to first exhatiseir administrative remedies before
suing under § 1983 or any other federal law. 42 U.S.C. § 19978z} includes claims
filed underBivens SeeRisher v. Lappin639 F.3d 236 (6th Cir. 2011). “[E]xhaustion in
cases covered by § 1997e(a) is now mandatdly available remedies must now be
exhausted; those remedies need not meet federal standards, nor must they be plain, speedy,
and effective.” Porter v. Nussle534 U.S. 516, 524 (2002) (internal citations and quotation
marks removed). Section 1997e(a)’s exhaustion requirement appliesitimaie suits
about prison life, whether they involve general circumstances or particuladepisnd
whether they allege excegsiforce or some other wrongltl. at 532.

“[F]ailure to exhaust is an affirmative defense under the PLRA, and . . . inmates ar
not required to specially plead or demonstrate exhaustion in their complantie.ck v.
Cty. of Hendersgm12 F. App’x 829, 831 (6th Cir. 2011) (quotidgnes v. Bogks49 U.S.
199, 216 (2007)). Instead, a defendant “has the burden to pleadbardy a
preponderance of the evidence” that the prisoner did not exhaust tlablavadministrative
remedies.Lee v. Willey 789 F.3d 673, 677 (6th Cir. 2015). “There is no uniform federal
exhaustion standard. A prisoner exhausts his remedies wiemipdies with the grievance

procedures put forward by his correctional institutioMattox 851 F.3d at 590 (quoting

4“No action shall be brought with respect to prison conditions under section 1983 of this
title, or any other Federal law, by a prisoner confined in any jail, prison, oraattrectional
facility until such administrative remedies as are available drausted.” 42 U.S.C. §
1997e(a).



Jones 549 U.S. at 21719). The complaint is subject to dismissal if a defendant pleads and
proves that a plaintiff has failed to exhaust his administrative remeSeslattox v.
Edelman 851 F.3d 583, 590 (6th Cir. 2017) (quotianes 549 U.S. at 215).

B. Plaintiff's Failure to Exhaust His Administrative Remedies

Defendants arguihnat theFederaBureau of Prisons (‘BOP”) has establishedthree
step administrative remedy procedureler 28 C.F.R. 88 542.Hd seq, through which an
inmate can seelormal review “of an issue or complaint related to his confinement.” (ECF
No. 55 at PagelD 295.) This includesliging acomplaint with the warden, the Regional
Director, and the BOP Office of General Counsefee28 C.F.R. 88 542.14(a) & 542.15(a).
An inmae must have filed a complaint at each ldeetxhaushis administrative remedies.
See28 C.F.R. § 542.15(a) (“Appeal to the General Counsel is the final administrative
appeal.”)

Defendantsubmitted the affidavit of Howard Williams, Legal Assistanthat Mid-
Atlantic Regional Office of the FBOP, stating that “Plaintiff filed ten (10) adrratise
complaintswhile he was designated to FCI Memphis alleging complaints regarding his
medical care.” (ECF No. 52 at PagelD 280.) Mr. Williamalso statethat Plaintiff has not
exhausted his administrative remeddesthose ten complaintsid() Also attached is the
SENTRY computerized Administrative Remedy Generalized Retrieval for Plaindifving
thatnone of the complaints have been exhausted. (ECF No. 52-5 at PagelD 284.)

Plaintiff argues that the failure to exhaust administrative remedies must beffataar
the face of the complaint” to dismiss the complaint on this ground. (ECF NloabRagelD
326.) Thisis not true. It is the defendant who must “plead and prove by a preponderance of

the evidence” that the plaintiff failed to exhaust the available administrative iesn8ee



Lee 789 F.3d at 677Defendants have métis burden.The Sixth Circuit alsérequires an
inmate to make ‘affirmative efforts to comply with the administrative proesdurequired
by the institution.Risher 639 F.3d 236, 240 (6th Cir. 2011) (quotigpier v. Laurel Cty.,
Ky., 636 F.3d 218, 2245 (6th Cir. 2011)).Plaintiff alleges thathe FBOP rejectethany of
his administrative claims$or failing to adhere to the filing requirements. (ECF No228-
PagelD 179-81.) Plaintiff, therefore, failed to demonstrate that he and@dfirmative
effort[] to comply with administrative procedures&s a resultDefendantsMotion for
Summary Judgmemt GRANTED.
I. Immunity from Suit

Defendants also argue that Bailey, Gaia, and Hargrove are members of the United
States Public Hetll Service and are thus entitled to immunity. (ECF No. 55 at PagelD 298.)
The Court decline® address this issue because Plaintiff’s claims have been dismissed.
lll.  Failure to State a Cognizable Claim Against Defendant Hurwitz

Defendants next stathat Defendant Hurwitz is not liable undgivensbecause the
Amended Complaint fails to make plead any allegations that Defendant Hurwitz was
personally involved in the alleged harm suffered by Plaintiff. (ECF No. 55ai[P&800—
01.) Plaintiffconcedeshat he “recognizes th&8ivensand Tort liability cannot attach to
Defendant Inch/Hurwitz through respondeat superior. [Plaintiff] theretmiesdeave to
withdraw his claims against Defendant Inch/Hurwitz.” ECF No. 62-1 at PagelD B88B.)
Court theefore DISMISSEShe claims against Defendants Inch &hdwitz on this added

ground.



V.  Statute of Limitations on Plaintiff’'s Constitutional Claims Under Bivens

Lastly, Defendants argue that Plaintiff's constitutional claims uBdemsare time
barred. (ECF No. 55 at PagelD 302his Court will not address thisrgument because the
Court has dismissed the claims already.

APPELLATE ISSUES

Under 28 U.S.C. 81915(a)(3), the Court memtsider whether an appeal by Plaintiff
here wouldbe takerin good faith. The good-faith standard is an objective @appedge v.
United States369 U.S. 438, 445 (1962). The test for whether an apptienin good
faith is whether the litigant seeks appellate review of any issue that is nosbakklelhe
same considerations that lead the Court to dismiss this case on summary judgment als
compel the conclusion that an appeal wouldb®otakerin good faith.

As a result, this Court CERTIFIES, under 28 U.S.C. 81915(a)(3), that any appeal here
by Phintiff would notbe takenn good faith. Leave to appeal in forma pauperis is DENIED.

The Court musalso address the assessment of the $505 appellate filing fee if Plaintiff
still appeals the dismissal of this case. A certifarathat an appeal is not takiengood
faith does not affect an indigeptisoner plaintiff's ability to capitalize on the installment
procedures in 8915(b). See McGore v. Wrigglesworth14 F.3d 601, 610-11 (6th Cir.
1997),overruled on other grounds by LaFountain v. Harf¢6 F.3d 944, 951 (6th Cir.
2013). McGoresets out specific procedures for implementing the Prison Reform Lotgati
Act, 28 U.S.C. § 1915(ajb).

If Plaintiff wishes to benefit from the installment procedures for paying the afgoell
filing fee, he must comply with the procedures set oiMaGoreand 81915(a)(2) by filing

an updated in forma paupea#idavit and a current, certified copy of his inmate trust
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account for the six months immediately preceding the filing of theeaofiappeal with the
Sixth Circuit Court of Appeals withithirty (30)days of the entry of thi®rder. SeeFed. R.
App. P. 24(a)(b).

CONCLUSION

For these reasons, Defendants’ Motion for Summary Judgment is GRANAIRD.
Plaintiff's Motion for Summary Jigment is DENIED because he failed to exhaust his
administrative remedies on his claims.

SO ORDERED, this 26th day of March, 2019.

s/Thomas L. Parker

THOMAS L. PARKER
UNITED STATES DISTRICT JUDGE
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