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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

U. S. BANK NAT’L ASS'N,

Plaintiff,

V. No. 2:17cv-02490-JTFdkv

MAURICE TYREE ,

— e N N N

Defendant.

ORDER ADOPTING THE CHIEF MAGISTRATE JUDGE 'S REPORT AND
RECOMMENDATION FOR DISMISSAL AND REMAND TO THE GENERAL
SESSIONS COURT OF SHELBY COUNTY , TENNESSEE

Before the Court is Plaintiff U.S. Bank National AssociatsolNlotion to Remand filed
on July 14, 2017. (ECF No. 6.)n accordance witlthe Order of Reference entered on
September 7, 2017, the motion was assigned tdCthef MagistrateJudgefor determination
pursuant to 28 U.S.C. 8§ 636(b)(1)(AJECF No. 9.) On Septembep5, 2017, the Magistrate
Judge issued a Report and Recommendatiggestinghat the Court grant Plainti§ Motion to
Remandas well as dismiss this ca® lack of subjecimatter jurisdictionrand remand ito the
General Sessions Court of Shelby Coufiignnessee, pursuant to 28 U.S.C. 8§ 14£CH No.
10.) On October 6, 201 7DefendantMaurice Tyree filed his Chjections to the Report and
Recommendation. HCF No.12) Uponde novo review, the Court adopts tlehief Magistrate
Judge’s Rport andRecommendatioto dismissthis case andemandit to the General Sessions

Court of Shelby County, Tennessee.
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l. FINDINGS OF FACT

In her Reportand Recommendation, th€hief Magistrate Judge provided a summary of
the facts of this case. In essenelgintiff U.S. Bank filed a detainer action in Shelby County
General SessionsCourt against Kenya Tyree, Maurice TyrdtDefendant”) and all other
occupants of the property located1@025 Point Cove, Lakeland, TN 38002, for possession of
the property. (ECF No. 11.) Service was accomplishednd ahearing was scheduled for July
14, 2017.(1d.) Maurice Tyredimely filed a Notice of Removab havethe case removed the
United States District Court for th&¥estern District of Tennessedhe Notice of Removal was
signedonly by Maurice Tyreewho based hiargument for removal 088 U.S.C. § 1331, 28
U.S.C. § 1441(d), anil5 U.S.C. § 1692.(ECF No. 1.) On July 14, 2017, Plaintif).S. Bank
filed its Motion to Remandhe matter tdahe Circuit Courtof Shelby County, Tennesse€CF
No. 6) Almost a month later, on August 9, 2017, Defenddaurice Tyree filed apro se
Motion for Removal/Transfer of Action Pursuant to 28 U.S.C. § 1404. (ECF No.TBe
Motion to Remand was referred to kief MagistrateJudgeby an order on Septembgr2017,
(ECF No. 9), and on September 25, 201he Chief MagistrateJudgeissued a Report and
Recommendation to dismiss and remand the cadCF No. 10 On October 6, 2017,
DefendanMauriceTyree filed hisObjection to tie Report and RecommendatioECF No. 12.)

. LEGAL STANDARD

Congress passed 28S.C. 8636(b) ‘to relieve some of the burden on the federal courts
by permitting the assignment of certain district court duties to magistratésited Sates v.
Curtis, 237 F.3d 598, 602 (6th Cir. 2001). Pursuanth® provision,magistrate judgemay
“hear and determine any pretrial matter pendieiprie the [Churt, except [various dispositive

motions]” 28 U.S.C. 8636(bJ1)(A). Upon hearing a pending mattéthe magistratgudge



must enter a recommended disposition, including, if appropriate, proposed findingst’of f
Fed. R. Civ. P. 7(®)(1); see also Baker v. Peterson, 67 Fed. Apjx. 308, 310(6th Cir. 2003)
Any partywho disagrees with a magistragroposed findings antecommendation may file
written objections to the report and recommendation. Fed. R. Civ. P. 72(b)(@)standard of
review that is applied by the district court depends on the natuhe ohatter considered by the
magistrate judge.See Baker v. Peterson, 67 Fed. Apix 308, 310 (6th Cir. 2003(citations
omitted) (“A district court normally applies ‘&learly erroneous or contrary to lagtandard of
review for nondispositive preliminary measures. A district court megiew dispositive
motions under thele novo standard.”). “After reviewing the evidence, the Court is free to
accept, reject, or modify the proposed findings or recomntem3daof the Magistrate Judge.
Brown v. Board of Educ., 47 F. Supp. 3d 665, 67%/.D. Tenn.2014) see also 28 U.S.C. §
636(b)(1). A district judge should adopt the findings and rulings of the magistrate judge to
which no specific objection is filedBrown, 47 F. Supp. 3dat 674. Additionally,although not
free from basic pleading requiremenpsp se pleading are“held ‘to less stringent standards
than formal pleadings drafted by lawyérgnd should therefore be liberally constriied
Williams v. Curtin, 631 F.3d 380383 (6th Cir.2011) (quotingMartin v. Overton, 391 F.3d 710,
712 (6th Cir. 2009)
. ANALYSIS

The Chief Magistrate Judge recommentisat the Court grant U.S. BariskMotion to
Remand, dismiss this case for lack of subpaatterjurisdiction, and remand the matter to the
General Sessions Court of Shelby County, Tennessee, pursuant to 28 U.S.C. ECH RO
10 at 1Q) Therecommendation is based on two conclusions:tl{a) federal subjeemater

jurisdiction is lackingbecase Defendant failed to allegefederal questioror the presence of



diversity jurisdiction;and (2) that removal is impropebecause the Notice of Removalnot
signed by all defendants, and tHasks each defenddstconsent to removaés required by the
‘Rule of Unanimity. (ECF No. 10 at610.)

In concluding federatjuestion jurisdiction is lackinghé Chief MagistrateJudgefound
thatDefendant’s Complairdllegesneither a cause of action expressly created by federal law nor
a state law clan that necessarily depends aifiederal issue, is preempted by federal law, or is a
federallaw claim in disguise (Id. at 6) The Magistrate furthemotedthat “U.S. Bank’s detainer
action arose under state lagee Tenn. Code Ann. 8 288-101et seg.,” and that to the extent
Defendantuses the allege@DCPA violationsin his Notice of Removabs a defenser a
counterclaimto the detainer action, suatennotnot serve as a basis for fedegalestion
jurisdiction since a potential defense cannot satisfy the ‘medded complaint ruleand
counterclaims do not qualify a case for fede@lrt cognizance (ECF No. 10 at6-8)
Additionally, the Chief Magistrate Judgsncluded that diversity jurisdiction is lacking in the
present matter becauseefendant failed to meet his burden of pleading such when heotlid
“argue that the court ha[d] diversity jurisdictidhe did not] plead the citizenship of the padi
or the amount in controversyl[,]” and “no other documents filed with the distuctiodicate the
citizenship of the parties or the amount in controvergi£CF No.10 at8-9.)

This Court agrees with the Chief Magistrate Judge’s conclusion thatafesidyject
matter jurisdiction is lacking in the present mattétederaluestion jursdiction requires that
“the alleged claim actually arisefinderthe Constitution or federal statutes and is not made
solely for the purpose of obtaining jurisdictjoriPegross v. Oakland Cty. Treasurer, 592 F.
App’'x. 380, 38881 (6th Cir. 2014), while Diversity Jurisdiction requires “complete dityersi

the parties [based on state citizenship] and an amount in controversy egc®esli000.” Naji



v. Lincoln, 665 F Appx. 397, 400(6th Cir. 2016) Here, Defendant’s alleged clairds not
arise under the Constitution or federal statud@s nothing in the record providié® citizenship
of the partiesthe amount in controversgyr anyotherfactual supportfor concludingdiversity
jurisdictionexists. Thus, dismissal for lack of federal subjecatter jurisdiction is proper.

In his Objectionto the Report and é&ommendationMaurice Tyreelodges a number of
objections, one of which is relevant to the Chief Magistrate Judgesommendation of
dismissaon jurisdictional groundand accordinglyaddressed belaw

Defendantcontends that th€hief Magistrate Judge erred in concluding that the Court
lacked subjeematter jurisdiction over this case. In making this argunig@etendan@appears to
rely on 15 U.S.C. § 1692(i) for the proposition that, to enforce an interestlirpraperty
securing a consunierobligation as is attempted heran action must be brought in“gudicial
district’ or “similar legal entity in which such red property is located (ECF No. 12at 4)
Defendant submitthat a general sessions court or lower tribunal is riptdécial’ district as
intended by theprovision (Id.)) Thus, according t@efendantTyree, theChief Magistrate
Judges recommendatioto remand the matter the General Sessions Court of Shelby County,
Tennessee, is impropend( This contetion, however, is incorrect.

A general sessions court is‘adicial district or “similar legal entity as intended by
Title 15 U.S.C. 81692(i) Section1692(i) deals with the venue in which a debt collector may
sue a debtor.15 U.S.C. § 1692(j)see also Franklyn v. Fannie Mae, No. 14cv-10943 2015
U.S. Dist. LEXIS 718at *19 (E.D. Mich. Jan. 6, 2015). It providé#ny debt collecto who
brings any legal action on @bt against any consumer shafll) in the case of an action to
enforce an interest in real property securing the consarobligation, bring such action only in

a judicial district or similar legal entity in which suokal property is located. Franklyn, 2015



U.S. Dist. LEXIS 718at *19. The property at issue here is a Shelby County residenatedat
10025 Point Cove, Lakeland, T38002. (ECF No. 11.) Thus, any debt collector attempting to
collect a debtgainst any consumer on the property must do so in Shelby Countygskee.
Additionally, as notedby the Sixth Circuit, Temessee general sessions courts . e .afim to
small claims courtsand havelimited jurisdiction over eviction actiond=ed. Home Loan Mortg.
Corp. v. Gilbert, 656 Fed. Apjx. 45, 50 (6th Cir. 2016). Accordingly, tlehief Magistrate
Judgeproperly recommended the case be dismissed and remanded to the Genera Sessto
of Shelby County Tennessee because that courtjisdecial district or “similar legal entity
with subjectmatter jurisdiction over the dispute

Finally, as the Chief Magistatludge recommends, this Cocohcludeghat removal is
improper under the circumstancdsecauseDefendantMaurice Tyree removed his case to
FederalDistrict Court without demonstratinghahe record conseitty the other Defendants in
the general sessions actiof{A]ll defendants . . . must join in or consent to the removal of the
action” 28 U.S.C. § 1446(b)(2)(A). In the presenatter, there is more than one Defendant
Marurice Tyree alone,executedhe Notice of Removal. Thus, removalthis cases defective

IV.  CONCLUSION

Upon de novo review ofthe Magistrates Remrt and Recommendation and Defendant
Objectiontheretq includinghis Motion for Removal, th&€ourt herebyADOPTS the Magistrate
Judges Report and Recommendation in its entirety @WdERRULES all objections.

IT IS SO ORDERED on this17th day ofOctober2017.

s/John T. Fowlkes, Jr.
John T. Fowlkes, Jr.
United States District Judge




